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(Re!}‘ped fmm the Federal Regxsm' Fndav Augusr. 18, 1978 Vol. 43, No. 161 PP 36860—36865)

AR

QFFICE OF- MANAGEMENT
AﬂD BUDGE?

IMPLEMENTATION OF FEDEBAL
: GRANTAHDOOOPERM‘NE
AGREEMENT ACT oF 1577
(P!JB L:ss-224) :

m.em,-msﬁudg'&

mentand assistance reld "'shlp‘
and mandates that Pederal a, en-.
cies use contracts for procuremem
u‘ansacuons

Sec. 4, Each cxecume agency
shall use a tvpe of procurement
contract as the Jepal j umrum-n

reflecting a relstionship betmeen .

the Federal Govemmem and a
State of Tocal Sovemmient or oxher
recipient (1) whenever th- pringi-
pal purpose-of the i instrument is -
the acquisition. by nurtbas.

lease. or barter. of property or
seruces for the direc 1bcneﬁ1 or _

use thhc Fedml Govemment:
or (2) whenever.an execttive. -
‘agency determings in 2 specific

. instance that theuse.of agpe of - Siaté of govermmient or

procurement contract is appropri-
ate. . G

- 7 'SEc. 5. Ezchexeqnneagcnc;

‘shiall use & type of grant agree-
ment as the Jegal instrumens .
reflecting a relatioriship between.
the Federal Govu'nmemanda

' Sxalcorloca]govemmcmor s
other recipient whenever (1) the -

" principal purpose. ofthz:ehuon-
shxpxsthems{crofmonc). -
propenty, services, or am‘thmg of

aeeomphsh a publac meose of ..
by Federal statute, raﬂ:er than

acquisition, bvachase lease, or
barter. of propeny or services for .

the. direct benefit or use of the
Federal Government; and (2) no
substantial involvement is -~
anticipated beiween the cxecutive
agency. acting for the Federal -
Government. and the Stwuate or -

: local government or other recxpl-

ent duting the pexformance of the
. OMB 10 conduct a study of

comemplated activity..

'c 6. Each exeLunve agcncx
shall use a tvpe of coop-rame

. value fo the Statz‘or local zoxern-‘
ment or other reczp;ent in order 1o

. support or sumulénén awlonzeo _

valiié 1o the State and loeal :

govemmentlor?thet. p n 1o

strbﬁon or sumuhhon amhoxmd
b) Fede;al stamtg, mtbcr. than

oV
substanual mvo]vemmus e
anticipated between the executive
agency, acting for the; Fedetal
Govemtnzm. anﬁ the State or
local government or other recipi-
ent, during performance of the
comempla:ed activitv

Federal agenicies must lmplcmm'
sectxons4 5.and 6 by Fcbmar\ ‘
3. 1979. OMB's intentin :ssum~

: ou:dante 15307 promot-* cons:su:m
' unplemcnmuon of the Act

Sccuon 8of the Act’ Téguires

Federal assistance relauonsh:p<
and provide a repon to Congress
no later than February 1980. This
will focus on developing 2 better
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understanding or alternative
means for implementing Federal
assistance programs and on

. determining the feasxbzhty of
‘developing a comprehensive
system of guidance for Federal
assistance programs. In under-
taking the study, OMB is required
‘by the Actto consult and, to the
extent practicable, involve
representatives of the executive

~agencies, Congress, General
Accounting Office, State. and
local gosgmmnts. othcr eci)

thepmposed scope of the studx
waspubhshedmthe}?edem]
Regxstcrdu‘luncZB 1978 far

planarcduetpom byAugusf
23, 1978 ST

FOR FURTHER m-*mu- -
TIONCONTACT: ~ -

Thomas L. .Hadd, Im:rgovcrn-

of Manavemtm and Bnd et.
Room 9025, NEOB, Was mg—
ton..DC 20503 telepbone 202-.
303-51*6 . .

‘DavipR. La:mow |
Budge: and Management_.

N Oﬁ‘icer
StMmmary ofF Ma JOR COMMENTS ON
THE DRaFT GUIDAXCE AND THE
O\IB stpo\s—

The Act authonzes the Direcior

of OMB 1o issue supplementary
interpretative guidelines 1o
promote consistent and efficient
use of contracts. grants, and
cooperative agreements. On.May
19. 1978, OMB published a
propos.d draft of the guidance in

the Federal Register for com-
ment.
Numerois commeénts were

, rece:ved from Federal agencies

and others.. The majority of the
commem.s suggesied ways for
nnpmvm,, ‘the clarity of the draft
and many of thése improvement
are reflected in the final guidance.
Some comments dealt with
aspects or potential effects of the
Act itself that are beyond the -
scope of this guidance. Thcre
were also cormments or sugves»
tions that could not be used in
revising the guidance, but which

~will be considered during the

stady.

A summary of the more impor-.
tait snbstanuve comments about
specxﬁc patts of the draft pro-
posal_ ‘Hong with zhe OMB
Tespo to__them follow=

A iOMBiﬁzerprerazwn quhe
Act. .

ACI.

Commenz One agency pomuzd
out thar thcre are a number of
types of transactions that are not
covaed by the Act, suchas the
'  license. and other-
authoriz jons 10 use Federal
propery. v.hcn not for the
purposc of suppon ‘or stimulation.

R_q_qun_sc_ The guidance was
amended to reflect this fact.

- A.3. Interpretation of specific -

provisions of the Act. A
Comment. There were several

commsrits about the clarity of the

guidance ih interpreting subsec-

‘tion 4(2) of the Act, whiich allows
‘the use of contracts “whenever an
‘ executive agensy determines in a
. specific instance thar the use of 2

12

type of procurement contract is

_ appropriate.” Most of the com-

ments related to the possible use

" of “assistance contracts.”

Response. The guidance was
revised by including a direct
quote from the legislative history.
and by-stating that in all transac-
tions based on this subsection of
the Act, procurernent contracts
must be used.

. Comment. One coniiént was

received expressing:the opinion

that subsection 7(a) of the Act,
wh:th amhoxzzes .a,._.enmcs fo.use
procmemem contracts; grants::
and cooperative agreements- as
provided for in the Act unless
othemxseprohzbned. ‘should be

.mterpteted as replzu.:mﬂr the B

* provided general amhont\ 1 use
grams for ﬁmd;mg research

rcpca.ls the Gmnts Act a.nd
requires that the selection of the
appropriate legal anstroment be -
based on the character of the
specxﬁc transaction (i.e;. procure-
ment or asszs:ance) mhcr than on
tional ar:m'm' or class of

rec:px.m ) R
B. :szrguzshmg berveen
procuremerit and assisiance.

1. Basic dezermin'a:ibns’
Commer:. AII.hOLS:h a maxox
purpose of the Actisto dmm- ’

guish between procurement and
assistance. several observers
mdice.ted th:\ ‘did not feel e
OMB éraft ‘guidance was in
sufficient detail. One comment -
was made that ‘the vmdancc ,
should stress-the pnncxpal
purpose of a transaction as being
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-~

the mostimportant deterininant. -

- Two comments requested that

agencies be guided to'use vranls

for research fundmz

Respouse. In most cases,

~ agencies.will have no trouble
dlsunouxshma berween procure-
ment and assistance. Where the

on p urement and assxstance '

B.2. A:sz::ance award: 10 for—

_ pmﬁr organumous ;
Commers.. Somé of the: com—

ments indicated confusien over

whether the Acr-authorizés

assistance awards to for«proﬁ

' organizations.: R

Response. A sibeecnon was
added xhat mdi:atec ass:s:anc:

consisient w xth sccnons 4
6 of the Act. ’

C Characzen-anon of grams
ard cooperative agreemeriis-

- Commeri. Nany comments
were received on this section.:
Most.of themn indicated a need for

clarifying the guidance or sug-
gested wavs of doing it. .
Re<ponse The entire secuon bas
been rewriten for clarification.
One admuonaJ provision was

distinction is hard 10 mak _,OMB
: behc\ es xhax the azen rmssmn

“added 1o mdm that uarxsacuons L
“that include very precise Federal
B :reqmremen:s and"provxsxons for -

- classified as CObperamt aoree-

ments.

- C2 OMB polzc) ou subszan-
zxal mvo!vemenz '

Commau lem were se\cra] :
expmsmon.s of oncerm that--

Ras;aém 'I'he gmdanae has

* been revised to:state thatothing
-in thisActcanbe interpreted 2s 2
. basis-forincreasing Federal -
e mvohunembe}ond that autho-
- znze;.l by program smmzs

. for selection’ of mstmmew

Comments lt was po:med out

. tioh'and pmcesses of some"‘

LCBCRS

Respomes Thc gmdam:e was
TEwTiNen 10 convey the original

mxem but to be fess resmegve on
ho“ a.cn.:es should follou n-

E Admtmsrmm € requiremenis

Jor grantsand coopemmc o

agreements.

Comeri.-There wered |
‘nuimbet of comments abour
whether or not these requzremems
should apply to cooperatl\*e
agrezments. ‘Tt was also pozmed
out that some of these require-
ments-do not now apply to'some

- applicability of somc

classcs of recxp:ents. such as for-

profit orgamzanons

Response The legisiative

- history speczﬁealb mdzwes that
. OMB-Circular A-1023s part of

the existing systemn. ofgmdanoc,

2nd the creation of the coopera-

uve agreemem msn'ument should

administrativé régiirements has
been included in the final guid-
anc: "OMB mll conszdcr 1 ve'

© reqmrcmmts asthey. telate 1o

grants and cooperative agree-

. ments during the studi’ reqmred
by section 8 of the Act.”

E Specrf c gtadelmes for .
granis: '

1 D;mncuan bem een grants
and subszdzes :

Commenrs SC\ eral‘commients
wcre:ecencd_{mat 1he draﬁ

Response. 'H:c chstmcuon
between: crams,uhxcb are .
covered under section 5 of the: -
Act, and subsidies; which are not.
will have to be includéd:in the -
section.8_swdv: -Aocurate cover-
ase is not.possible.at this ime. 'so
this paragraph has been rcma\ed

“from1ihe: auxdance-

L. Agentcy records and M

-OMB rt'porung reauxrements

Commenl. There were numer~
ous commems ‘that both of thEse
sections impose 2 consxdmble -
burden on t—hc avencxes e

Respansc One purpose of d\e

- Actis 1o prov ide Congress v.'uh

smiote informaiion’ on the: opera:. .
tions of ‘Federal assisiance
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programs. OMB is trymc to keep

-the burden 16 4 rainirhom, consis-
: tanori ofmeact.b_tgalsoaxdm

1ent with this pirpose. These

sections are to give the agencies

. aneaﬂymdmnmofthezypeof
» mfozmauonthatwillbeneeded

Gmomcsmm?max
Asz\cms

: 'Ihe transmmal memorandum

B fromtheDsmorofOMBtothc
“heads.of ,Fedr.tal agencies.and the
_ anached nndancc follow:-

Ezcc:mt Ornct or m szma\-r

Augm 15,1978

Maaommi m THE Hzms oF
Exzcumﬂ)svms AND
- - AGENCEES. -~ !

. 'From Jamcs‘l‘ McInt}n:, Jr.

" Subject: OMB Guxd_a_nce for

- - Trplementing ‘th  Federal
Grant and Coopuan\'e Agmc
memAm. EY

(Pub. L. 95-224) reqmres thax by
February 3;: }979 ‘Federal agen- .
cies nse. precnmnent contracts 10
" acquire Propery. or: ‘seFvices for
the direcrbencfitoruse of the
Federal Go\anmcm and ‘grants
or coop:rau\eweemems o
transfer money. propery. ser-
vices. or anyihing of value
recipients to accomiplish a Fedéral
purpose of stimulation. or suppornt
~ authorized by statute.

The act aythorizes the Office of
Mana«-cmem and Bugdge1 10 issue
supplemenww interpretative -
cuidelines. 10 promote consistent
and efficient use of contrasts,
erams. and cooperame 2gree-
mants at ‘defined in the act. Itis
hon—‘d th._t the ana~hed OMB

.
Sy

'top:oced

gmdance will not only. prozno:e
consistent and orderly. m;plemm

dxsmpuons
mﬂun, fro possible revisions
gnd apphamon

materials,
A draft of this gmdanccwas

 publlished in thie May. 19, 1978..

Federal Register for agency and .
public corbent. While we
received s munber of § sugeesuons
for Impwv:men‘t and clanfym«

brought to omaﬁenuon “The

atrached gyidatice reflects; to the B
_ emntpmmbia,cmns
. provided: in response: toitlie public . 5>

notice,.. Agency:representatives

_assisted jncevising thexdraft and

bringing it to-ts final form:- “This
guidance ) will appear. a¢ a Notice
mthe Fedazl Reglster in. xhe near

vfum:t.

'OMB'is anthonzed to exeept
individual vansactions. ot pro-
grams, from provisions. of the-act
until Eebruary 3, 1981.. Excep-
tion policy and pmcedures gre
inclued in the guidarice, In the
rieantime. OMB is reqmred to
¢ondict 2 study 1o devebp a
batter nndersundmg of altema-

tive means for implementing

_ Federal assistance programs and

10 determine the feasibility of
de’veloping a comprehensive-
system-of_guidance for Federal.
Asszszance programs -Many of
the issues addressed in the OMB
guidance \ull also be the subJ.ct
of further review in the study.
draft pla.n for xhe studx was -
published in the June 23, 1978.
Federal] Register for 2 60-day
public corrument period. A repornt

4

. onthesmd) is to'be ‘submited to

reqx‘m'cs cxecnnvc aeenczes 10

Congmsnohmﬂ:anf’ebmar\ ' 9
1980. -

OMB Gummcz T Acanazs FOR

Ismammu THE FEDERAL GRANT
AND. Coomm’xt’Asz-r Act,

“(Pub. L. 95-224) -

Immducnon The Fedcral

- Grant and Coopcran\e Agree-

“ment Act of 1977 (Pub, 1.95-

.24). signed February 3.1978.

e

the relauonshxps a'eateo b\ the

- termiS‘and conditions of !e,al
assistance ifistrainents. -Section 4
of the; actrequires thie asevof )
proc:mmem conua:ts foratl:
agency. acqu:smen BRIV
Secuonsj and & require the use

of grants or cooperave agree-

mems for specified types. of

relationships. Section

.9 anthonzes the D:rcctor of the

Office of Manaeement and |
Bud°et 1o issue supplememan
interpretative g guidelinesto .
- promote consistent and efﬁ::xem
implementarion of sections 4. 3
and 6. ‘Subsection 101d» auth‘ -
rizes the Director to except
individual transactions or 'pro-

. grarns from the act’s provisions.

In addition. se:uon RN of the azt

© requires OMB 1o conduct a stdy:

-of Fedetal‘assistance rel:mon- '
ships 2nd subniit 2 report to
Congress'in 2 years. Ths vu1d>

. ~



OMB —_— ]mplememanon of Federal Grant and G

Federai Regmer Vbl. 43, No. 161 — 8/1 8/78

lines that follow are based on
OMB authonzanons under
- secnons 8 9 and IO(d) ’

s CONTENTS

‘ A. OMB mtcrprexanon of the
. Aty o

B. stnuvuzshmw betwecn
‘procurement and assistance.
;.. Charatterization of- gfams

' ._andlcooperame azreemems

:S:U'.i.ﬂ-

‘selection of instruments: -
-Administrative requirements
. -« for grantsiand cooperativée

. OMB W;on pohcv. . f .
: ONiB exception procedures. .
X J om; fundmo undcr grants

- I
1. General purposes of xhc

Granvand Cdoperauve At'ree- _
ment Act ; as an xmponam oppor-
wniivio review: ‘improve.and -
simplify the broad array of )
Fedetal ; assxsx:m;c relauonshxp~
It sees the Azt Obje»ll\t of
Federal’ consmcncx for various.
wpesof reiauonslnp< comcxdmr-
“with the Presiden:'s goal of
making Federal program actions
more understandable and predict-
ablé. Agencies should give
seriouis considéfation to the
policy implications of the Act’s

exist’ between Fedcral acenczes

Agency:decision strbcture for

: provisiqn_s,; pamcular}y Secﬁons

4, 5, and 6, pertaining to.the use

of contracts, grants, and coopera-

tive agreemerits as these involve

-the essénée’of the wav agencies
pcrfotm fundamemal funcuons

“This Act'does ot covér all
possxb‘le re‘lanonshxps tha: may

horized b
lO(b) savs

Norning in this Act shal! be
«constrited 16 render void 6
voidable any-existing corpract.: -
. gran:, coopexativeagreement: or.
" &ther comract, gran:. orcoap-.
erglive agreeméns emered m'Ib up
10 one year dfter-the da:e af
enactmen: ojrim-A:‘ N

The lecxslam 4 h:storv clearlx
indicates that Congnss intended
this provision to provide one vear
for orderlx implememation of
sections 4. 5. and 6. The Act was
sxaned Februan 3,"1978. Agen-
cies Aave until Februan 3. 1979.
1o xmplemem these sections in
accordance wu.h mc O\iB
c'umchnes

42)

"~ 3. ]merprelanon of speczﬁc

, provu:on.s of the Aci. To promote

consistency, agencies: shounld
interpret subsections 4(2), Ha),.
and 7{(b) of the Act as foHowsi .

. 2. Subsection 4(2) allows the

- use-of contracts “whenever an

specific instance that the use of 2
type of procurernent contract is

; appropriate:” ’I'he Senate” chon
--on the Act says:.. L

- This Subsection acconmadam

. .. Situations.in-whick.an: agéncy
.. determines. the spegific public::.

cen:be sarisfied best by .
using the procurement process.
For example, subsection 4(2)
uould cover 1he m'o-szep '

mem reculanons authonZed b\
Jaw govern policy and procedures
regarding procurement cohtracis
awarded under the authority of -

' this subsection. Section:M-of: this

guidance includes a reporting -
requirement for procurement.’
transaciions based on subcecuor

b. Subsection 7(a) says:
Nomwithsianding any other
provisior. of the law.-earh: '
execurive agency authorizéd by -
low 1o enier 1o contraels, grarst
or cooperazivc agreemenis. or

h
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similar arrangements is autho-
rized and directed 10.enter o
’ andusegpesafcammm.gmm
* Tagreements, or cooperdiive
agreements as requifed. b) zlm
Act

If, prior to the passage of the
Act, and agency was authorized
to use one or more of the three
instruments — procurement
" contracts, grants, Of Cooperative
- agreements — and:is not prohib-

ited from using any of them, this
provision enables it 1o enter into

~ any of&etlmetvpesefaxmee-

nm:s.subjecttothea‘imnaset
forthxnsemons4 5, and&

& Suhsewon 7(b) says

' raz] -aagzqe—
mamjor the conducs, of basic.or
applied research ar niongroftr .
instinaions of higher education,
or.ar uonproﬁtorgmmom
whose. primary purpose.is the
conduct of sciensific research .
shall include. discretiongry
authiority, when.itis deemed b\-
the head of the executive: agam :
10 be mﬁmberance of the-.
objectives of the agency, 10 vest
"in such institrions or organiza-
_tions, without further obligazion -
10 the g govemmau. ar on :uch
otheérterms and'c a -

d:emcdappraprm tirdetn -
-equipment or other wengible. -
personal property pyr-hnsea’ uul-

such jund:

The Act r:peak thc Gmn'lS-ACL
Pub. L. 85-934. which authorized
the use of grams for scientific®
research. ‘This provision contin-

. ues the authority of the Grams
Act 10 vest title 10 equipment
purchased with Federal funds in a
nonprofit organization. It ex-
pands this authonty 10 other
classes of property and applies 10
pPrecurement conuacts and

-.coopmtiireag‘reemmisaswellas

grams_

B. Dzsmns;maaBm'a-:.\
Pkocum-rmAssxsrmcz
1. Basic determinations.

Wlnle one of the major. objectives

oftheAcustodxsungmsh :

between procurement and assis-
tance relationships, aeither term

xsspecxﬁcanym'med. Sectian 4

reqmrcsuse of a procurement

contract when the principal
pmposezs acquisitiop, by pur- -
chase, lease, or barter, of property
oF services fonhedm benefit

_or use of the Federal Govern-
‘ment, Secnonss and 6,mqu1re

‘value to accbmp“hsh 2 ;ﬁubhc

purpose of | support or stimularion
authorized by Federil § statmte,

ratherthan acqznsiﬁon,‘bs

pmpmyorserv:cesforthcdxrect
- benefi or usé by theFederal

Govcmmem

Agmmes shonld ungrpm the
langnage of sections 5.and 6
which ¢l ﬁortbe ‘se of grants or
coopexauve agrqemts to. .

“accosplish a. pubhc purpose of
supper or sumulauon authorized
by Federal starute™ as including
but not resmcud W© uadmonal
assistance’ transactxons Thus, for
example, where gn agency
authorized to Support or stimulate
research decides 1o enter. inio a
transaction where the pnnapal
purpose of the tmnsacnon lS 1o
stimulare or support resea.ﬂ:n. itis
authorized to use cither a gmm or
a cooperative agreement. Con-
versely. if an agency is not

authorized to stunulate Qr suppon, ,
research, or the prmczpal purpose
of a wansaction funding research
is 1o produce somahmg for the
government’s own:use, 2 proclure-
ment transaction must be wsed.
Until the Federal Acquisition -
Regulation is published; the
Federal Procurement Regulation,

the Armed Services Proctrement
- Regulation, and-other procure-

ment reguatioirs authiorized by

_ lau govem poh:yand procednres

legxslahve mlcntand ‘ m
3 When to dzczde oruke use

of procuremen or: assisiance .

instruments. Any pubhc .nonce
solicitation, or request for appli-
cations or propssals should
indicate whether the xmcnded
relanonshxp ‘will be one of

proeuremem or assjstance.
4. Whar Ia do zj dw dmrmc- .

. tions beiween pmcmmem and’

assistance do not a,pph ea
specific cla.:s of s zransactmns
Agencies shou!d malxe every.
effort to ensure their relauons.h:ps
conform with those ‘specified in
the Act. H. howe\cr there are .
major indiv xdual transacuom or
programs which contain elements
of both procuremem and-assis-
tance. but which cannot be
characterized as.having a princi-
pal purpose of one or thz other.
an OMB exception shou}d be



OMB —_— Implanammm of Federal Grant.and Cooperative Agreenient Acx
Fedeml Regmer VbL 43, No. 16} — 8/18/78 .

requested. Sections 1 and J deal -
wnh OMZB cxcepuons

C. Cmmcrmzma\ as GraNTs

AND. Coom'z AGREEMENTS

. 1. Anticipated sub:tanual

‘ m\-olvememdung perjbmance :
The basic starvtory ‘criterion for
distinguishing tetweén grants and
cooperative agreements.is that for
the latter, “substantial involve-
ment 1s mxapmed,betwem tbe

- Fede:al m\ohemmt :sa:elan\e
- rather than an absoline’ concept,
The cxamp!es that folow: in*b™

~and “c™ are not meant 1o be 2
checklist or to be considered as
imdividua) déterminants, ;Raxhcr
thev are to illustme the g
pohcv whar

'¢}) Whm the terms of an
assistance msmnnent mdxca;: the
!empxem ¢an expect to.mm the.
project withiout agency collabora—
tion. pam:xpauon, or mxm'en- .
tion. 2s long as i Amin accor-
dance with the fenms 6f the
assistance instrument, substanual
inv: ol\ emext is ot anticapated '

@ thn the msu‘umem
indicates the recmx:m can exp:ct
agency collaborauon or. participa-
ton ini the management of the
project. substaniial Federal
involvement is a.nuczpazed

b. Asa vu;dc to mal.mﬂ .
these de!ermmat!ons anncmated
substantial involvemsm durmg
periormance does not includs:

1) Agencyapp‘mva‘iof

. recipient plans prior to-award.

. (2) Norrhal exercise of
Federal stewardship resporisibili-

ties during mepro;ectpmodsuch -1

as site visits, performance report-

‘ing, finiancial seporting.and audit .
-toxnsurethanheotuecnws.
‘awardareancomphshed

T ofthe

T3¥ Unannc:pa!ad agency
involvement to coriect deﬁc;en—

 cies inproject or financial

‘performutice fromthétennsof

-.theassmmcemstmmait.

(@) Gecenﬂ sxamto:j |
requirements. undemood in .
advante of the award such as.

- "givil rights, envn-unmmtal

protection; and provzs:on for the
handiapped \
NG Agcm) revm\ of
performance after. complem
_(6) Geperal. adzmmstram
requntmems. such as'those -

inclyded in, OMB Cirenlars A—"l ‘

A95,A102, A-no ancFMC
44,

- Convaseb annsxpatcd
involvempent during p_erfemxance

the circumstances, could be
substantial, where the r:lauonsh:p
mdud.s. for example _
W Aoenc\ pouer to
immediately hah an activity if
deailed performa.ncc specxﬁca-

tions (e.g.. construction specifica- ’
© award limiting recipient discre-.

tions) are not met. These would
be provisions that go beyond xhe
suspension remedies of the ' -

* . Federal Government for nonper— ,
formance as in OMB Cm:ulars A-

102 and A~110.

(2) Agency review and
zpproval of one Stage before
work can begin on 2 subsequem

stage durmg the penod coverad
by the assxstmce msm:mem

(3) Agcnq review.and
approval of substann ve provi-
¢ subgrants or .

- provisions that go beyond:
. -img policies on Federal’ rcvxew of.

vrameeprocmtmmxsxandar&

‘and sole source: ‘procurerient.

(4) Aaem:x mxolvmmm

in the selection of .ke) recipient

because,of mmelaunnshxps wuh
other projests.’ - :
(7) Subsxzam.. difect -
a_encv opeT; al - iny olvcmem
or pamcxpauqn durmg the -
assisted activiny. is. anucxpazcd
priorto ‘award to insure compli-
ance with such sramton Tequire-
ments as civil nzhxs, epvironmen-
tal protectici. and provzswh for
the handicappéd. ‘Such pariicipa-
tion would-excéed hat normall\

: anumpaxed under" (b)(4) aboxe

6y Hxﬁh]\ prescnpme
agency requirernenis prior ic

tion with respect to scope of

: services offered. orgamzanonal

strucrure: staffing. mode of

* operation. and other manazem'm

processes, coupled with close -
acency monitoring: or operational

" involvement during performance :°

over and above xh: normal.

- -
-7
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exercxse of Pedezal stewardsh:p

ance wztb these requn’emems

2. OMB policy on subswmal'
involvement. Agencies shounld
limit Fed:raJ involvement in .
asszsu:d acuvmes :o the mmmmm
consistent wnh program requxre
ments, l\othm‘, in this Act-- :
should be consmxedas authonz-
ing agencies to increase their
involvement beyond that autho-
nzed by othér statmes B

" 3. Howx. redzmcal asszszam:e
and. gxadance relaze 10, .wbsmnal
mvoheemem. The practice of -
some agencies of providing.
technical assistance., advice, or

vmd‘ancetomp,__ tsofﬁnanc:al .

assistance doés hot consttute
substantial m»olvemt n‘.

a ks pfmaded at the
request. of the recipiént; or .

- b 'ﬁ:ercmpmm 15 no:
required to follow n, or

c. 'f'he mpxem s reqmred

activity and therecx pient under-
stood'this | priorio the fmancial
assistarice award. °

4. Hhanodoxfgmzzzsar

cooperative agreements do not i1

program reguirements.. Thcrc

may be 2 few cases.of assistance
programs cov ered by section 5 or

6 of the Aal uhere nenher a gramt
TiOT & cooperau\e aarcemem is-

suitable. In such cases, 2n O’\IB »

" exception should be, requested in
© accordance \uth sectionsland J.
below.

s Compennon for ‘assisténce’
awarcs. Consistent with the.
purposes of Pub.1.. 95-2234
agencies are encoyuraged 10

- -~
b i

maximize competition among all -

types of recipients in the'award of
£rants or cooperative agreements, .
in consonance with program
purposes. o

D. AgeNcy Daz.rﬁox Sﬁz#cﬁmz‘ X

: FGR Szr.scnm oF IhSTRUME.\‘TS

a program is principally one-of
procurement or assistance, and

whedxer substanua] Federal

in¥ olvemcntm pcriomnn..e will
Y fur are bﬁnc agencx

should insure that these oeneral
deaszons for each procram are.
madt?orrc wedaza -

a program is prmqpalh one of
procuremént or assistance does-
not pmclndc the use of any of the
types of instrumerts when' :
appropriate for a particular
transaction. ‘Congress iniended
the Actto allow agenicies flexibil-
ity to select the instrurnent that
best'suits-each wansacton.
Agencies should insure that all
wansactions covered by the Act
ars consistent with their basic
policy decisions’ for each pro—
Omm -
E. ADMINISTRATIVE Rsot.wu-m's
FOR GRANTS AND COOPERATIVE
Acnaazz.\-rs .

Present admuusn'au\'e r:quxr:—
ents such as OMB Circulars A-

- 95.A-102, 2nd A-110 apply to

both granis and cooperative

" agreements involving the transfer-

of Federal funds. . Some of these

. administrative requirements apply

to specific classes of recipients -
such as Siate and Jocal govern-

- ments. This guidance does not

extend the »cm-era'ge of these

reqmremems 10 ms:mmems with
other recipient classes such as
for-profit organizations. These

" administrative requirements will
not appl) to Geperal Revenue
Sharing or Anti-Recession fiscal

 Assistance Grants adiministered
.. by the Treasary. Deparnnéht"
'Ihe dct.:rmmauons of whether

. Each assistance msuumem

- TSt provxdethat theh&d of the
*:*asszszmo acm a_nd thc Comp-

GRA!\"I‘S

times an- a_encx ma\ ﬁnd it.
necessary 10 increase the involve-
ment if 2 grant-finded project
duriiig thepenod of time ‘covered
by the grant. This could happ-n

for cxamplc whcn srzndaz'd grant

reports or morniioring mdxca:e<
some sort of problem. 1f this
occyrs, agencies should not view

e Act as resmcnrw thezr guthor--

iy to uuenene as ncc:ssan 10
bring the project into conform-
ance \nth onvma] intentions.
A°cnc1es should oL, hou (Y ef
seek t0 betome subs:anua!h
involved in 2 lona term or
ongoing gram-funded activity
without.converting the gram
mstrumem toa coopcrau\ €

a
“ -
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agreement following negotiztion

with the racxp:em. ‘)

G. Sraczﬂc GIIIDELINES FOR
Coovsamvs Acasman-s

. 1. Ahemame uses of coopera-

iive agreements. In allcases, the

determination of when to use
cooperative agreements will be

. based on the need for substantial . .

Federal mvolverﬂent'm the
: assmed acm‘n) o

- % Some prozra:ms now using
grants will requn'e the.nse of
cooperative agreements-exclu-
sively.
;be based on: stzmtorv requn'e-

tions of substamal Federal -
involvernent inthe pbrfonnancc
of the. assxsted*pmjea ERIR

reqp:ems. Forexam’p :
(1) Some pro_;ects ma)

converted 10 gran;s aftcr reapnent
capacity has‘been estabhshed

2) Olher“pmjccu.
initially fithded as'grants. may
- ‘have 1o be renewed or o tintied
for subsequent bndaex pcn ds as
cooperative agréeiments if !here is
_aneed 1o revised the project.
upgrade recipient capacity. ‘or’
protect the Federal interest. -

2. Swaremeri of Fi ederal
involvement.. ‘Each coopcran\e
agreement should inchige an -
explicit statement of the pature,

_character. and extent of zntici-
pated Federz! involvement.
Thess staternsnts must bz devel-

This detenmn.mon should -

H. AssisTance Transdcrions
Inv OLVING. Oty NONMONETARY
' Tm\'sms )

1L Txpes ofassmance n-
cluded. Sections.5 and 63pply to’
transactions that transfer “prop-
erty, services, or anvthing of .
value” whlch ‘coudd include

' 'consuhanon. technical services,

information; and-dat. “This
section .of the-guidance: applies 1o
agericies and“promxnsﬁxet

-provide such-typesof =~
. nonmoncxa:)”assxstame apan

hou evu to use these standards
where appropriai¢; ‘and in soms
cases, their use is:reguired for

'nonmone:ar} transt‘er& For -

“but othcr adxmmstrauw s!andarﬂs

max notappl\. e

_ OMB czcepnon far
nom_nanemr_.\ assistarice. OMB
exempts programs and transac- -
tions providing nonmonetary -
assistance from-the provisions of
section 3-of the Act.Existing -
agency practices for providing
nonmonetary. assisiance Where no
Federal involvement in the

‘ secuon_6 of‘iheAct Azancxcs

a.msred activity is anuapated
should continue; Thus a formal.

_:gmtmsnumemasno:regmredto N

provide surplus property, consul-
1ation. or dara, Where substantial

Federal mvolvemem in the

' ,‘ass1sxed acuvm- is anucxpated

'howevcr a cooperauve agree-
ment is requned as indicated in

excepuons" :
Januan 1981

Exceprm ', _ his
gmdanre Secuon H3 ot_’ ﬂvﬂ
cu:dan‘“e cx:epu nonmonetars :
grants. . :

g .
3. 'Oxhe'r'ezcepzzor.s under tbe
Act Aeenc:ec are reqmred -
'cﬁrif&r’:m :
of the-Act. Wh ‘
tiona program or seni
consequences o fecipients Wi ould ’
result. 2 request forexceptions” -

: sheuld ‘be rhade 1o OMB: O\@B )
jntends to grani additional
exceptions only on the basis of -
agency requests tha: include
strong justifications and an

w
w
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indication of the harm that wil}

. resultif an excéption ismot
granted. SectionJ below indi-
Gates the procedures agencies

_-:should follow in requesung
exceptiens.

4. Waiverof admznmmm U4
‘Standards. OMB is responnble
for mosi of the admxmsuam e
standards thal apy ‘ly 10 assistance.

precedxires for glantmﬂ of .
vers Hthe Sl‘ahéards appear

3 provxsxons I Rﬁqn

3. Asmementofwhatthe

) _a,enc;w:lldo:fanexeepuonié

not granted and what the implica-

uonswouldbeﬁthzsacuon were a

reasonabl y be cxpected 10 deal.

with operatifig €xperiencé for a ‘

Year or more afier full implemen-
tation. “Agencies should develop

waken. “systemis of records that would
4. Anindication of how the: ~ allow therhr to answcr questions
agenicy will handle the simation if suchias: ) .
the OMB.exceptionexpires 1. How many fmaneial grants.
befare there are-any changesto have 'been _awarded in accordance
either this Act or avcncy statmes B wnh section'S of the Ac1? What
was the dollar \'olumc and what
K. Jom'rPUNDL\G UNDER GRANTS classes of recipients were in-
AND CW Amn .. volved (e:g., Sate gov: eémments.
Subsection 10(c) of the Act , unnersmes. hospnals mdmdu—
specifi¢ally provides for projects 17
funded under the Joint Futiding RN
Simplification: Act thar inclides
more than gne type-of assistance. L= .Y b
rdanons}up Thusap@o;detwnh ‘.i.:;': A

Dot ﬁnaacza.}: managetném cu'cula.rs i

addresséd 10 John 1 rdan,'ttuef
Financial Management Branch
OMB, Room 6002, NEOB,
Vvashm"ton. DC 20503.-

3. OMB Excs?nou\ Pxoc:mt:n..s

A request for an G\!B excep-
tion under this. Act.should be
addressed 10 Deput\ Assoc:ate
D:rtc:tor for lmerom emmem.d
Affairs. Roomm 902::. NEOB.

W, asmngton DC 20501 It should
inchade; - ’

1. A sxatemem on v.hezhe. tha
exception is reguc<1cd fora
complete proﬂram or an ind)-
vidual u-ansacuon

2. An exp{anauon of \\h\ an
exceplion is requested. including
stawtory. agency policy, or other

_reasons. :

fxmded‘propcts m an) numbe;r of

funding relationships to serve the
besz imterests of the pamcxpanng

agenc:cs prog::ams

LAqa\'cyRm

"Both'C Congress and CMB vxev.
this Actacaprchmman Step

toward: lohﬂ-ranve o(‘erhanl of

Federal 2ssiStance act:vm-s. ’I'he

-requirement for agenc:es To o
- imiplement’ seetions 4 5. and 6in

one vear is, in la:ge pait, to begin
the systematic gatherifig of data
about Federal assistanée relation-
ships. Agencies:should anticipatz
that congressional commitiees.,
the General Accounting Office,
and OMB will be asking exten- -
sive guestions.about the effects of
implementing these sections. = -
While the questions may vary
from agency to agency, they can

10

4 Eor \\_thh programs dzd the
agency decide to nse copperative
ageemmts exc!usn'c!\ '? What

are th:namre andreasonfenhe
- '.azmc\ involvemem?

S. FO: which programs were
bor.h grams and cogperative;
avreemems used" What were the
cmena for determining the .

: mstrumcnt used 2.

6. What tvpes of nonimonetan
assjstance transfers were made* as .
grants? What 1ypes as coopers-
tive agreemania?

7. - What was the agericy’s
experience in implementing
sections 4.5, and 62" How did'it
contribute 10 improved project.

e,

0
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management, of Intergovernmen-

12l relations? What problems has

the Act presented that can be
“expected to continue.

M. OMB Repor7ING
RequirEMENTS

The experience of the agencies
in making decisions necessary to
implement sections 4, 5, and 6 of
the Act will be important to the
study required by section 8. In
addition. to the more general
questions about the feasibility of

' a comprehensive system of
.guidance for assistance activities.
the report 1o Congress must
include a sumrmary of the effects
of sections 4, 5, and 6. For these
re2sons. agencies are to provide
by March 1. 1979, a report 10

OMB that includes the following: .

1. Distinguishing berween
procurement and assistance:

a. For what types of activi-
ties did the agency have trouble
making the distinction between
procurement and asszstan;e’
VWhy?

b. On what basis were the
issues resolved?

2. Use of procurement con-
tRAcs:

a. What activities formerly
funded through grants or other
assistance instruments will now
be handizd with procurement
coniracts?

b. What is the anticipated
dollar volume of these procure-
ment contracis?

c. Whai 15 expectad 10 be the
impact of this shift on the
agency?

d. Who will be the principal
recipients of these contracts?

e. What is expected to the
impact on the recipients?

f. What nse was rhade of the
subsection 4(2) procurement
provisions? Explain any uses.
other than those following the
two-step example in the legxsla-
tive history.

3. . Agency decisions on when
1o use grants or cooperative
agreemnents: ‘ _

a. Describe the process by

which the agency decided \»hxch o

programs would use:

(1) Only grams.

(2) Omly cooperam e
agreements.

(3) Both grantsand
cooperative 2gTecments.

b. Which programs, as listed
in the Catalog of Federal Domes-
tic Assistance, will fall into each
of the above three categories?"
For those in category 3 what is

the expacted mix in terms of totai

dollars and numbers of transac-
tions?
c. What programs not listed

'in the Catalog of Federal Domes-

tic Assistance will fall into each
of the three categories? For those
in caregory 3 what is the expected
mix in terms of total dollars and
numbers of transactions?

d. What is the anticipated

.firsi-vear doilar volume of the
programs in each of the three

calegories?
e. What tvpes of Federal

" involvement in the assisted

activity Jed to the identification of
programs that would use only
cocperative agreements”

1. What are the anticipated

11 -

‘ gmd:lmes on the se}

- reactions of the"m’t’:ipii:nt’sbf

programs nsmo only- cooperanve
agreements? . .-

. g What are the anticipated
liability, accountability: ‘and other
implications for the programs

‘using only copperative agree

ments?
b. What are the agem\
ion of
instruments for prooxqznsﬁmat
may use either grants or coo
tive ag 57
i, Wharis't
doltar volume of granits'and .
cooperative agreements t0 be

. awarded under these'programs?

* j.- How will the opponnnm
to use either grants oF cooperative
agreements unprm e administra-
tive of thiese programs?.

k. What negauve effects are
anticipated from ihe requirements
to make a choice of instruments?

1. What programs will use -
assistance instruments that
formerly used contracts and what
is the dollar volume of these new

-uses of assistance instruments?

4. Nonmonetary assistance
wansfer: . ‘ .

a. What were xhe types a.nd
dollar value of nonmonetary
transfers made by the agency
using grant instrumenis?

b. How do these grant
instruments compare with mon-
ewan granl instrumants”

c. What were the 1ypes ang .
dollar value of nonmonetan -
transfer made under the OMB
exception that did not usz grant
instrumenis?

d. How would the agenc) .
have treated thesz transfers had
not OMB grantzd the exception?

5-11
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'e.Whatwexedterypesand _

dollar value of nonmonetary
. -transfers made through coopem-
. tive agreements? .-
.. f. Whatwas the agency’s
.- experience with this use of .
cooperative aweements” '
© 5. Overall c\aluauon of the
; Act.

Tz What elmnems oftheAct
are contnbmmo to :mprove
prozzam p&rformance and admin-

" istration? . _
b Whax,:lememsoftheAct h

“are pamicularly troublesome"
Vs’h) »

c.'What propasals would the )

agency make for revising the
. Act" . o

B L 1 -

e
N
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