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DECISION

OF THE SECRETARY OF COMMERCE

IN THE

CONSISTENCY APPEAL Of fORD S. WORTHY, JR.,

TO AN

OBJECTION FROM THE NORTH C.;ROLINA DEPARTMENT

OF NATURAL RESOURCES AND COMMUNITY DEVELOP~E~T

May 9, 1984
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S'tNOPS IS. Of DECIS ION
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~
(a) Develo~menr. of the .commercial macina would eurthec
one or moce of the comper.Lng nar.ional objecti'/es oc
purposes contained in Sec.r.ions 302 or 303 of ~he C2r-1A.

([)~. 6-7.)

(b) The ~t'oject's contt'i~ution to th~ national inte:-est
does not outweigh its advet'se eEfects on the natu~al
t'esout'ces of the Not'th Ca~olina coastal zone. (~~. 7-10.

Because the Secretary found that AQQellant's project did not
satisfy lS CFR 93(,).l2l(b), he found Lt unnecessary to consider
whether the ~roject satisfied 930.l21(c) and (d). Based on
Appellant's failure to satLsfy all four elements of the
regulatory test for finding that Appellant's project is
"consistent with the objectives or t>urposes" of the CZMA, he
denied Appellant's appeal. (p. 11.)
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~C::IS ION

factual8acka~ound





to Appellanc, July 21,Char:les Hollis, COe: Regulator:y Br:anch,

1982.

On Macch 1, 1983, the Commission held a heaclng on the issuance
of the conditional pecmit. Subsequently, the Commission
cevoked the A9pellant's condit.ional [Jet"mit because it found
t.hat the local [Je~mit. officec had im[Jroperly delegated his
authocit.y t.o condition the ~ecmit. so as t.o mit.igate t.he
advecse impacts of t.he pcoposed development.. Commission
findings of Fact, Conclusions of Law and O~de~ In the Matter
of t.he A[Jpeal fcom the Issuance of a CAMA L4inoc Develo[Jment
Pecmit No.82-0010 to focd S. Wocthy by Town of Bath and Bath
Presecvation Association, May 19, 1983 (heceinafter Commission's

FindingsI.

On July 7, 1983,1/ the DNRCD notified the Appellant and the COE
that it had determined the p~o~osed acti~ity to be inconsistent
with the NCC~P because: (1) the Commission had ~e~oked the
CAMA mino~ development permit; (2) the Division of Environmental
Management had noted that the continued p~olife~ation of
marina facilities in Bath C~eek could ~esult in wate~ quality
deg~adation due to the inc~eases of bacte~ial ~ollution f~om
illicit ove~board discha~ges and from gas and oil spills f~om
fueling facilities; and (3) the Wildlife Resou~ces Commission
had objected that wate~ quality deg~adation would damage fish

l/ Des~ite the eact that mo~e than six months 9assed bet-Neen
the date of the ~ublic n~tice or the A~pellant's a9Dlication
for the COE pe~mit (A9ril 29, 1982) and the date of the DNRCu
consistency objection (July 7, 1983), a timely consistency
objection was made. Section 930.63(a) of Title 15 of the
Code of Federal Regulations (the CZ~A ~egulations) ~rovices
that concur~ence by a State coastal management agency in the
consistency certification by an a~plicant for a ~ede~al
~ermit or license shall be conclusi-,ely presumed in the
absence of an objection by the State agency within six months
following commencement of ~eview. State agency ~eview of a
consistency certification commences when the agency ~ecei'/es
a copy of the certification and the necessa~y data and
information to support it. 15 CFR 930.60(a). The .'necessary
data and info~mation" ~equired to be submitted with the
consistency certification is desc~ibed in l5 CFR 930.58, and
may include State or local gove~nment ge~its which a~e
~equir~d in addition to the Fede~al license o~ ~errnit. 15
CFR 930.S6(b). North Carolina's Federally-a99roved coas~al
management ~~ogram requi~es that a State CAMA ge~mit be
obtained p~ior to a State consistency cete~rninatiQn being
made and that the a~Qlicant submit this determination to the
Federal agency in order to com~lete the a9~lication for the
Fede~al license or pe~:nit. NCCMP, ~. 235. Because the





Commerce published a notice of this aooeal in the Federal
..Reaister on November: 10, 1983 (48 Fed. Rea. 51677 (1983} } and

Tn-th~oca1 newspape~ for the Bat~r:e~~ea, ~e Washinq~
~ily:~~, on Decemb~r: 7, 1983. Each of the n"otices stated
that inter:ested par:ties could submit comments to the Sec~etary
of Commer:ce on the issues ~aised by the appeal within 30 days
from the date of publication of the notice. On December: 30,
1ge3, Commerce ~equested that the DNRCD supplement the
administr:ative recor:d by P~oviding infor:mation which the
DNRCD had consider:ed in making its consistency decision and
to submit any additional comments r:elevant to the fou~ elements
identified in IS CFR 930.121 fo~ finding that the P~Oposed
activity is "consistent with the objectives o~ pucposes of
the (CZMAJ ." The Appellant also ''''as invited to submit additional
infor:mation and comments. Commer:ce r:eceived additional
information and comments from the Appellant and :he ONRCD
on January 9, 1984, and January 13, 1984, ~espectively. All

suppor:ting' infor:mat:ioi1 submir.ted by the 9ar::ies al)d t.f1e
numer:ous comment:s Submitted by individuals and pr:ivar.e
o~ganizations dur:ing .the COucse of this appeal ace included
in the administcative ~ecor:d of this decision.



The ~egulation inte~p~ecing the scacuto~y gt"ound "consistent
with the objecti",es of (the C-Zr-tAJ" is found at lS CfR 930.1.?l.
and states:

The te~ Mconsistent with the objectives O~ ~u~~os~s
of the (Czr11 Act M describes a ~ede ~a 1 1 i cense or

~ermit activity, o~ a ~ede~al assls:ance ac~ivi~y
which, although inconsisten~ wlth a State's management
prog~am, is found by the Secreta~y to be pe~missible
because it sa~isfies the following eou~ ~equi~ements:

(a) The activity furthecs one or: mor:e of the
com~eting national objectives or: ~ur:poses contained
in sections 302 or: 303 of the Act,

(b) When pe~fo~med se~a~ately o~ when its
cumulative effects a~e conside~ed, it .~ill not
cause adve~se effects on the natu~al ~esou~ces of
the coastal zone ~ubstantial enough to outweigh
its cont~ibution to the national inte~est,

(c) The activity will not violate any ~equi~ements
of the Clean Air Act, as amended, oc the fedecal
Water Pollution Concrol Act, as amended, and

(d) Thet"e is no t"easonabl,~ alt=t"nat.~ve available
(e.g., location(,! d~sign, etc.) r~hich would ~e~~i:
the activity to b~ conducted in a manne~ cCns~st=nt
'Nith the managemen~ ~cog~am.

!n order to determine. that the ground for sustaining an
a~~eal has been met, ! must find that the ~roject satisfies
all four elements of lS CFR 930.121.

First Element

To satisfy the first element of this regulation, ! must find

that:

The acti~ity fur~he~s on~ or ~o~e of th~ comge.~i~g
national objecti',es or pur~oses contai.,ed in
sections 302 or 303 of the (CZMA] .

15 CFR 930.121(a) .

Sections 302 and 303 of the CZMA identify a nurnbe~ of objec:~'Jes
and ~urposes which may be generally staced as follows:

1 . To preserve, protect and 'Nhere possible to cestore
or enhance the cesources of the coas~al zone (Secticn
302(a) , (b) , (c) , (d) , (e) , (f) , (g) , and ( i) ; and
Section 303(1);

2. To develo9 the ~esou~ces oE the coastal zone
(Section 302(a), (b) and (i) ; and Section 303(1) };



3.

III

§-eco~d Elemen~

the regulatior".,
r must find

When perform~d separately or 'Nhen its cumulative
effects are considered, t~e activity 'Nill not
cause adverse effects on the natural t"esources
of the coas tal Zone subs tan t ial enough to ou t'Ne igh
its coQtr;ibution to the national intet"est.

lS CFR 930.121(b).

Adve:-s~Er~ects



Even though a certification is not required,
the continued proliferation of marina facilities
in Bath and similar areas along the Pamlico
River tend to increase the potential ear
bacterial pollution resulting from illicit
overboard discharges and for gas and oil
S9ills from fueling facilities. In addition,
~ainfall runoff from ~aved o~ un~aved 9a~king
o~ storage areas may ~esult in Qils, metals, o~
bacterial contamination in the immediate vicinity.

14.
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Public notices of this appeal in the Fede~a1 Reaiste~ (48 Fed.
-

!!g. 51677 (Novembe~ 10, 1983) ) and in The Washinaton Dai1'1-

~ (Decembe~ 7, 1983) ~rovided inteceSted E'edec~f-~g~~~i-~s
an ofJPortunitoy to co.mment on the national inte~est in the
pro9osed act'i",ity but none cesi:>ond.ed. The Wilmington, No~th
Cacolina District Office of the COE, which .Has sent a .,otice of
this a9Peal, did not submit any infocmation. Letter f~om
Joan aondaceff, Assistant Gene~al Counsel Eo~ Ocean Secvices,
NOM, to Stev~ 3~own, Wilmington District Co~ps of ~ngineec.c;,
Novembe~ 7, 1983. Commecce also contacted the united States
Coast Guacd and the Department of tohe Intecio~ and inquiced
'Nhethe~ they could identify in what mannec o~ too what deg~ee
the p~o9osed p~oject 'Nould contribute to the national interest.
Neithe~ agency identified any cont~ibution 'Nhich A9gellant's
pro9osed 9coject 'Nould make too the national inte~est. AEfidavit
fcom Becnacd C. Cody, Attocney Adviso~, OEfice of the Genecal
Counsel, NOAA, ~egacding telephone .inquiries to the U.S..
Coast Guacd and the U.S. Depactment of the Intecior.

Having found above that A9gellant's pt"o~osed pt"ojt:ct would
cause advet"se effects on the natut"al t"esout"ces of Nocth

Carolina's coastal zone, r now find that these ad'Jet"se eefec~s



Conclusion


