
STATE OF CONNECTICUT

DEPARTMENT OF ENVIRONMENTAL PROTECTION

July 29, 2003

Mr. Gene H. Muhlherr. Jr-
Islander Easl Pipeline Company. Lt.C
454 East Main Street. Route J
Branford, CT06405

RE: Islander East Pipeline Company, LLC, F~deral Con.5istency Remand
FERC DO4:ket No. CP01-384-000, et al. -

ACOE Applicadon No.200103091

Dear Mr. Muhlherr

I am writing in rcsponse [0 the June 2, 2003 le1rer from James R. Walpole of the National Oceanic and
Atmospheric Administration ("NOAAj Office of the General Counsel. By means of Mr. Walpole's
Jeaer and pursuant to 15 CFR §930.129(d), the United States pep~nt of Commerce ("Couunerce")
remanded the aOOve~referenced proceeding to rhe State of Connecticut Department of EnvironII-ental
Protecuon (.'Depanment") for reevaluation of the project's consistency with the enfo~eable policies of
Connecricut's federally-approved CoiS.Stal Zone ManagclMnt Program (.~"). Tl\C Dep~Qt has
considered thc project revisions fonnally propos(;1.l by Islander East Pipeline Company, LLC ('.Islander
E/isf'} in two letters dated March 13, 2003 from Gene Muhlherr to Charles Evans and March 27, 2003
from Joseph Reinneman to Susan Jacobson. ..

A. HISTORY
In 2001, Islander Bast Pipeline Company, LLC C'Islander East") guhriUtted applications to the F~dcrot1
Energy Rcgulatory Commission C'fERC") ~nl.1lhe U.S. Army Corps of Engineers (..ACOE") to nud1orize
consrru(.1ion of a natural gas transmission pipeline system through dle Connecticut municipalities of
Cheshire, North Haven, East Haven, North Brnnford and Branford and across Long Island Sound from

Branford, cr to Long Island, NY .

Islander East submitted a request to FERC for a Certifica.re of Public Convenience and Nccessity (Docket
No. CPOl-384-000, et al.) undcI: section 7(c) of the Natural Gas Act and submitted a permit application to
the ACOE pursuant to Section 10 of dIe Rivers and Harbors Act and Section 404 of the Clean Water Act
(Application No.200103091). In response to these applications and pUISuanl 10 Section 307 of the
Coastal Zone Management Act of 1972. as amended, Subpart D of 1.5 CFR §930, ilie Department in 2002
conducted a review of the proposed activities which require federal licenses or permi[s to be reviewed for
~nsis[ency with the enforceable policies of the StatcJs fedcrally-approved CZMP .On October 15.2002,
the Depart~nt issued an objection to Isl3J1der East's consjslcncy certification statement rcgaxding born

the FERC cenificate and the ACOE permitS purs11ant to 15 CFR §930.63.

On November 14, 2002. Islander East appealed to the Secretary of Commerce \Secretary") pu~uant to
15 CFR §930, subpan H, to ovelride tltis objection. While lhe appeal was pending with me Secretary, the
Department met on numerous occasiongJ with Islander Easr along with federal and state resource
ag~ncic;5. The goal of these meetings was to di.'iCUSS alternat.i"es which could reduce the environmental
impacts of the proposed work. While Islander East ~nly focused on construction methodotogy
modifications. the DepartlIleot continued to express a desi~ for Islander Easl 10 evaluate alternative
pipeline locations. To allow these disctlssions to continue. the Department and Islander East agreed to a

I M~ng da.rel~ January 7.2003, February 3.2003, Feb~ 27,-2~. ~3rch 4,2003, and Apri115. 2003II I ( Prinlod OB Recyeled Papor )
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appeal with the Secretary until July ~), 2003, pursuant to 15 CFR §930.129(c). By letters
h 13, 2003 n!ld March 27. 2003, Islander East submitted a revised proposal which is discussed
indicated above in the Secretary's June 2, 2003 letter, the matter was remanded to the
for reconsideration of its federal consistency determination in light of these proposed project
IS.

B. FEDER AL CONSISTENCY DETERMlNA TION
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.t modified the proposed scope of work by making Ihe fo11owing changes to the work
) reducing the total number of passes of the fay barge~ (2) changing tIle manner in which the
cavated from t1'1e dredged section would be disposed of -from sidecl1sting to offshore
changing the material which would be used in backfilling the dredged trench -from native

stone. See ~ppendix A for 11 list of the most recent application modifications. Since
IaS characterized these changes as "significant new information'! introduced by Islander Easr ,
ent has agreed to formally review these m<Xlifications. The new infommtion, as referenced
:e. inclOOes ioformalion tl1&t was developed and submitted subsequent to the Department's
istency objection dated October 15, 2002. The Junc ,2; 2003 le~ also indi~.N...~ that
ad denied Islander East's request to include within th~ purview of the remand. information
ived by the Department at the time of Islander East's May 15. 2003 letter requesting ~
ile the tt1OClifications which constitute the "significant new infonnation" were provided to the
'n letteD dated March 13, 2003 and March 27. 2003, the Depanment has received addit:iona1
ace from Islander East in suppOIt of its application. Despite the short time ~s imposc4.
~nt has chosen to review all ,~ent infonnation and modifications received to date1,
infonnation received on May 28, 2003 in response to II Department request to Islander East
It infonnation regarding the pending 40 1 Water Quality Certificate and state permit

~ East federal consistency file including all suppOrting information submitred to the
was evaluated in light of the enforceable policies of the State of Cooncc;ticut's federally-
IS tal zone management pcog{am. JJased ou this review, the Dcpartment bas de/ennined
lvities as proposed by Islander East in the proposed location would cause significant
paets to coastal resources and wa/er-dependent uses and would. tl\erefore. be
with th~ enforteable policles of the Connecticut CZMP .ActorWngly. the Department
~ts to Islander East's consistency certification in accordcmce with 15 CFR §930.63(b).
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J discllSsion provides the basis for the Departn1en('s findi/)g that lhe proposed accivity is
~itl\ the ~ific enforceable policics despite the project revisions and additional supporting

While IsJander East has made some effort to reduce adveT$e environmentaJ impacts
) the October 15, 2002 detennination by the Depanment, the incoIpOrntion of the revised
nethodoJogies in an aJ(emative location which has I~ significant cesource and use conflicts
ltially increase the feasibility of dcvcloping an A<;ceptable proposAl for a pipclinc crossing of
Sound. To (})js end, as allowed under 15 CFR §930.63(b), the pepanment bas provided
:h would enable.lslander East to develop a feasible and prudent alternative which. if adopted
ant, would pennit the proposed activity to be conducted in a manner consistent with the
~ble policies. These are discussed in the ,. Alternatives" sechon, below.
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aJIderEast aiIKe Connectlcurs FederGI Consistency objection of October 15.2002.
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..Total wasdine WBS measurro through use of Geographic InformatIon Syslem by mca.,;uring total perimeter of all

island fe&lurC$ within the tOwn boundary-
$ Infum1a1ioD provided by CTDEP Colonial Waterbird Database-
6 Information provided by Min Huang. CTDEP Wildlife Division and lack Barclay, University ofConnecticut.
7 Informalion provided by Amy Ferlund, The Marilimc Aqunrium at Norwa\k.

.Information provided by Marklohnson, CTDEP Fisheries and David Carey, CT Dept. of Ag,-Bureau of

Aquaculture.
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" 'Adverse impacts on future water..dependenl developmen/ opportunities' and 'adverse impacts

On fun,r~ water-dependenr developn1enl Dctivitiej' include bur are nollimiled to (A) locating a

non-waJer depe,rde/~l Uj'e al a site lhal ( i) is physically SUil~d for a waler-dependent use for which
lhere iJ a reasonable demand Or (ii) has been .idenrijied.fo7' a wale7'-deperldenl use in rhe plan of
deveLopmenr in the municipality or the ~oning regulations: (8) replacement Qf a water-dependenl
USe with a non-wattr-df!pendent u,~e; and (C) siting of a ncn.water-{lependenl use which would

subslantially rt'Juce or inhibit exisl'ing public access to "larine or ridal waters" CGS §22a-
93(17).

4.

Pipeline in:
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mitigation

reintJ'l1duce

nDAL WETLANDS
itallation will cause an iinpact to two tidal wetland areas. These areas are more specifically
Iy tbe appJicanr as wetland Cf-A37 and pond CTMA21. The wetland is apEroxilnately 0.68
~ pond, 0.25 acres. The appliclmt has submitted additional i.nfom1atjon 6 indicating .that
IS possible for wetland cr .A37 by Jmintaining an exjsbng, deteriorated pipe which will
tidal now into the area.

The propo~

degrade thil
that this act

enforceable

~d draining of the pond and subsequent instal1ation of the pipeline lnay. however. permanently
wetland habitat and ~~jze jt$ value as wildlife ha.bitat. As such, the }A:paranenl f"mds

ivity would likely crea.te a significmt adverse impact to tidal wettan\ls inconsistent with the
oolicies of rhe CZMP under (h~ following definidon:

"De

tbro

Policy Rete
refe~nced t
cas sectioTI

rences: C<j;S section 22a-93(15)(H); CGS scction 22a.-92(b)(2)(E); cas section 22a-33 8$
ty cas section 22a-92(a)(2); cas $e~tiIJn 22~-92(a)(1); CGS seclion 223-1, as referenced by
I 22a-92(a)(2); and cas section 22a-93(lS)(G),

s. t

Energy facil

national inre

Given the Sl

~ation has
the envirom

Connecticut

prot~l'lion OJ

equal footin
the ConnectJ

above. (See j

rA 110NAL INTERFST F ACILmF.S AND RESOURCES
ities are. by definil:ion in CGS se~tion 22a.-93(14). facilities and reso~s which are in Ihc
rest. Howeyer;each cnergy facility ml.1st still confonn to all a.ppropriacc StAtutory standards.
~ficaJ)[ adverse impacts to coastal resources discmsed above. me proposed pipeline in chis
Ilot been properly planned and controlled and, if installed, will adversely affect d1e quality of
rlent in a manner inconsistent witii the provisions of CGS se(.'1ion 16-50g. Further. the
CZMP also defines facilities and re.,our(.'es whi<=h are in the nalional interest 10 include the
.tidal wetlands and the r8$toration or enhancement of Connecti(."ut'J" shellfish industry on an
'. with en~rgy facilities. ibis particular pipeline proposal by Islander East is inconsistent with

cut CZlvIP because it does not meet applicable state environmental standards as discussed
;GS section 16-50g, and CGS section 22a-92(a)(IO}.}

In addiuon,

AJrhough prl

ve have also been advised thal the "need" for natural g'.tS on Long Island is que.$tionable.17
)Ject need is not an issue before the ~pal'tmcnt in the current proceeding, this issue is

I' Appendix 1

17 Appetldi~

~

Additional illfo~lion was submitted with cover lerrer dDr~ May 27. 2003-
Letter datr.d Iuty 9.2003 from Attorney General Richald Blumentha1 to Chulcs Evans.

L-1I
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relevant a:

override a

:Ld gem\a.ne to any detem1ination made by the Secretary of Commerce regarding a requesl to
state's Federal Con.sistency Certification.

E. AL TE.

!11 light o

enforceabJ.

which may

unacceptat
seek altemi

RNA nvES
f the significant adverse impacts of the proposed route and the inconsistencies with [he
~ policies of the CZMP , the Department has considcred project alcernatives and siting criteria
avoid or minimize $uch adverse imp~cts. The proposal to insta1\ the pipeline in this location is

IJe due to me adverse impacts to coastal rcsou~e5 as discussed abovc. The applicant should
~tive designs and sites which ~ould qualitatively and quantitatively reduce such impacts.

One such a
2002 lener
fERCIEIS.
wbjch are e
Robert Val
4.2.1 an oF'
same energ
others.

ltema.tive. the ELI System Alternative, was previously noted in the Department's October 15.
[0 IslaoderEast S(affbave reviewed FERC's Final Enviro~ntal Impact S~tement (FEIS),
0143F d~ August 2002. While the FE1S is problematic for a number of reasoD.\, $orm of
~umerared in the U.S. EnvironmentAl Pro~tion Agency letlcr dlited September 30. 2002 from
:ney to Magalie Salas, it does provide an alternative analysis. Thr; FEIS describes in section
don entitled "E1.I System Alternative" which appears feasible. as it would meet essendally tM.
y need$ while eliminating so~ of tbc anticipated adverse impacts altogether and reducing

S pecific4ll~

which is cu

offshore Jo

providing L

reducing the

leases. In SJ'

" che ELI System Alternative consists of an extension stemming from the hoquois pipeline

mntly in place from MIlford. cr (0 Northport. NY .By tapping into an existing pipeline at an
~ation, aU nea:rsho~e impa(;ts are diminated. The FEIS indicates that this alternative, while

silnilar level of gas availability to Long Island, would min,mi~e installation impacts by
: overall length of new pipe by 5.5 miles. and cross approximately 5205 fewerfoet of shellfish
1l0rl, concwring with Our finding, tl\e FEIS rcad$:

~

"!i:

c.

.'Ba;
to f~I

~

.1 has repeatedly chosen to dismiss this option by saying, most recently, that rhe proposal was
by the applicant. At first glance, this withdrllwal would appcar to render this alternative
ret, cJoscr scmtiny reveals just the opposite. Since tile original ~plicant has withdrawn their
construct a pipeline in this manner, it becomes an available option tor Islander Easl. and i1
ble one with respect to coDsistency with Connecticut's federally approved CZMP .

Is]ander Ea.~
withdrawn 1

infeasible, )
proposal Lo

more favora

slander East now argues, the above-referenced ELI option does not nx:et the project purpose
.onal separate gas line to Long Island. there ale a ho~t of viable aIlcmative locations. that. it
ed, would liktly reveal a Silc Lhat both lreets the project purpose and is accepmble with
~onnccticut CZMP consistency. The proposed pipeline's siting through one of the most
iuctive and diverse habitat complexes along the Connecticut shore would have significant
liCts thai are incopsistent with the enforceable policies of the CZMP .While pipeline
is not inherently inconsistent with the CZMP. the siting of it in this loc3.tion is. In sum. the
is charged with ensuring that only that altemiltive with the least environmcntaJ impact is
the interest of protecting sensitive coastal resources and finding any project consist.enl with
he only acceptable a1tcrnati~e must combine both the least invasive conslroction techniquest appropriate siting of the facility. .

Even if, as I
for an additi

fully e~plor
respcct to (

unique, PfO(
adverse iDJI
CoDsuuction

Department
utilized. In
the CZMP , 1
with the mO!

(1ent has asked the applicant Cot alternatives 3oalysis information on numerous occasions.

r in a letter dated May 5. 200318. On~ of the most significant inforlnational gaps which
The Departn
most recentJJ

is Appendix I
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remain outstanding is an analysis of such project location altematives. Islander Ea$t. however2-has
declined to provide lhis infonnation 10 the DepaJ1ment beyond che mOre limi(ed analysis developed for
the: FERC Environmental IJtipact Statemen[. Please see Islander East's response letrer dated May 27.
2003 submitted as Appendix G.

While the applicanl has developed and proposed alternative construction methodologies for lhe proposed

alignmen( which would somewhat reduce the potential adverse environmental. impacts at any chosen
Jocation, 11 Jander Bas( con~ends that FERC has certified the proposed roll(e and it is not the Department's

.re.sponsibiJ ity to conduct an alternatives analysis [0 de[ermine which route has the Jess[ environmental
impact or most consistent with Connecticut's CZMP -The Department rel;ognizes thar the proposed
route is tN: one for which FERC has. in our opinion provided its Ceitificl1te inappropriately and conuary
to Federal lawl9. An alternative route with Icss impact may also ~ round acceptable by FERC jf so
reapplied Dr by blmder ~t Pipeline Company, LLC. I[ is the responsibility of the applicant to fuIJy
evaluate at iematives as a part of the Federal Consistency Review process and demonstrate lha1 there are
no feasible alternate alignments that cQuld further minimize adverse impacts on Connecticut's coastal
resources i nd water-dependent uses. The Department can only find the alternative with the least impact .
consistent 1 vim the CZJ"fP .

The DepaI1
would take

alignments

DEnt advises that the applicant consider alternative atignmentS across Lon~ Island Sound that
maximum advantage of existing subtidaJ conditions. These include corridor locatiOns and
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F. OUTS1

The Depan

package. H

unwillingnc
be conducte

the Departn

with the in~

request for 1

,NDING APPLlCATIONMATEmAL
Dent has made a good faith effort to work with Islander East to (;omplete the application
)wever, due in part to the wide scope of work. the £Rquml revisions to the proposal. and ~
IS of Islander J;a$t to allow the various ~tat~ regulatOly proI;eSSes appJicab1e (0 this proj~t to
1 concun'ently as one process, the following necessary information bas yet to be provided to
ent or. to our bowledge. the federal licensing agencies. This missing infonnation togerrer
Ifficient alternative analysis necessarily render the various pending applications including this
~ederalConsistency Certification incomplete.

19 Stare ofCo

States Coun (

lnectieuc Cx. rcl. BlumcnthAl v. FERC, No. D3-1066; Arthur I. Rocquc v. FERC, No. 03-1075 (United
If Appcals for the District of Columbia Circuit).
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HDD monitorin2: and ~ra[ions Dlan -In Islander East's May 28, 2003 submissionlO, it was indic~ted
that the Departnx:nt would recei\,e a dra(t plan entitled Directional Drilling kfolllroring and Operarions
Program by May 30, 2003. No such plan has been received by the Depa11ment to date. Such a plan
would provide protOCoJS for response and mitigation in the event that a frac-out occurred during drilling

ope.rations.

HDD faiture cont'ngency ~lan -The Department has yct to receive a contingency pl~ or altern;lte
methodology in tl1e cvent thac the use of tlle HOD methodology became impractical due to site
conditions. The: Depamnent must presume fhat Islander EaSt has considered this prospect and has
developed a contingency plan to connect the offshore portion of the work with the upland pipeline in the
event tbaf lIDO is not employed. Being a newer technology, the Depanmen[ is aware that unusual or
unanlicipated stlbsurface c~umstances could very pOssibly reduce the Icngth of, or altogethcr preclude,
HDD use in the neushore area. Any alternative methodology beillg contemplated as a back-up approach
would nced to be fully evaluated a~ a part of the PederaJ Consistency Review of this project.

The most probabJe contingency plan for this event would likely entail an excavated or dredged channel
bctwecn shore and the 4(XK)' mark offshore. Employment of this tMrhodology .would be cata3l:rophic to
the nemh(X'e shellfishery since these are exiSting. worked shellfish bcds. through which the trench would
have to be cut. This work would go directly through four beds under the jurisdiction of the Town of
BrADford Sbel1.fish Commission. Trenching through rlIis 8lea would be panicularly devastating since
additional dredging in the shallow waters would have to occur jUSt to allow shallow water access for the

deeper-draft work barges.

Additionally. a pipeline JnstalJed in this location through trenching would tcmporarily impede navigalion
into a co~rciAl quarry opeIatioD (Tilcon) a{iU peImmently become a sa-fety concern. ObvJously. no
discussions have occurred regarding the b~al depth Or type of pipeline cover for this al(emative. A
shallow burial depth would expose the pipeline to damage from anchors belonging to heavy rock-ladeo
barges which regularly access the Tilcon sire and other catastrophes such as the January 2003 overturned
barge described in Appendix J. .

ACOB a lica.tion ifications ursua.n( to the: Occ;an Du in Act -Tt~ m~ recent modifications
call for dredgill8 and the open 'water disposal of 24,(XX> to 30,000 cubic yards of 5ediment. The Marine
PrOtection, Research and Sanctuaries Act (MpRSA 33U.S.C. S<;c. 1401 et seq.), as a~nded, specifically
requires that all projects disposing of 25,000 cubic yards or greater must be evaluated to detennine ~
potential environnr;nral impact of such activities and ~l be authorized by the ACOE. an action also
subject to prior Federal Consistency Review under this proceeding. This authorization is subject to U.S.
Enviro~DtaJ Protection Agency review and CODcunence. Enviro1\tt~\lal e;valull.lioDs must be
conducted in accordance wt[h the requirements and criteria promulgated in Title 40. Code of Federal
Regulations. Pans 220-228 (40 CFR 220-228). The Departrnent Is not aware of any detailed revisions to
rhe pending ACOE application for such authoriza.tjoo. Funher. no consideration of dredging Or disposal
has been made in re.gatd to the potential contingency ~Ian in the event ~t HDD fail~.

G: NOTIFICATION
In accordance with 15 CFR §930.6J(e). the Department'& objection includes the following statement:

Pursuant to 15 CFR ~930, subpart ", and within 30 days from receipt of this letter, you
may request that the Secretary of Commerce override this objection. hl order (0 grant an
override request. the Socretnry must find that the activity is consistent wid1 ute objectives
or purposes of the Coastal Zone Management Act, or is necessary in tIle interest of

20 Appettdix G.
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national security. A copy of the request and supporting information must be sent to the
Conn~ticut management program and the federal pennitting or licensing agencies. The
Secretary may collect fees from you for administering and processing your request.

.~hould the applicant wish (0 discuss other less environmentally d~maging al[emar!vcs to the propo~ed
pipeline alignmcnt. I will make appropriatc staff available !.fIT-;h discussions II.( the earliest mutually
agreeable opportuni[y. If you have any questions regtif1iing fhel information provided herein. pleaseconract Mr. Charles Evans, Director "

~
CommiSj ~oner

cc:
A.JR/PBP/slj/che

Colonel Thomas L. Koning, US Army COIPS of Engineers
Magalie Salas, Federal Energy Regulatory Commission
Douglas Brown. NOAA/Office of Ocean and Coastal ResoUtte Management
David Kaiser. NOAA/Office of Ocean and Coastal Resource Management
Bin O'Beime. NOAA/Office of Ocean and Coas[a) Resource Management
Richard Blumenthal, Connecticut Attorney General
Joseph C. Reinemann. Is]ander East, LLC
Robert Varney, EPA Regional Adrninisrrcitor. Re!.tion 1


