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Millennium Pipeline Company, L.P.. Docket Nos. CP98-1SO-<XX>, CP98-1SO-002,
CP98-1S4-<XX>, CP98-1SS-(XX) and CP98-1S6-OO)

Columbia Gas Transmission Corporation. Docket No. CP98-1S1-(XX)

Interim Order

(Issued DeceJ

Before Commissioners: Pat Wood. III. C
Breathitt. and N ora Mead Brownel

In this proceeding, Millennium Pipeline
Company, L.P. (Millennium) proposes to con-
struct and operate pipeline facilities to provide
additional natural gas service into the north-
eastern United States, specifically the New
York City metropolitan area. In a companion
application, Columbia Gas Transmission Cor-
poration (Columbia) proposes to abandon juris-
dictional natural gas facilities and to lease a
portion of Millennium's newly constructed
capacity.

These proposals were met with significant
opposition from local land owners, elected offi-
cials, and competing pipelines. The majority of
these challenges center on whether there is a
need for the project, public safety, and land use
issues. This order finds that the proposed facili-
ties are in the public interest because they will
provide fuel for needed electric generation,
help relieve constraints on other area pipeline
systems, and accommodate anticipated long-
term growth in northeastern markets.

We are mindful that the development and
construction of pipeline facilities in congested
and heavily populated areas such as the north-
east, L'1 general, and the New York City area,
in particular , present significant environmen-
tal challenges. We must, however, balance
these considerations with our overriding re-
sponsibility to insure the timely development
of an adequate energy infrastructure, particu-
larly in large employment and population cen-
ters such as New York City. While there are
environmental impacts associated with the pro-
posals, we find that in most cases they can be
adequately mitigated or are temporary in na-
ture. In addition, after lengthy and intensive
study, we find that there is no preferable alter-
native. Thus. we will authorize Millennium's
and Columbia's proposals. We will not, how-
ever, authorize Millennium at this time to con-
struct its facilities through the City of Mount
Vernon, New York. Rather, we will ask Millen-
nium to negotiate with elected officials and
interested parties and citizens in Mount
Vernon and to work toward reaching an agree-
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ment on a route to an interconnection with
Consolidated Edison Company of New York,
Inc.'s high pressure line. At the end of 60 days,
we will issue a final order authorizing Millen-
nium to construct its pipeline, including a spe-
cific route to the termination point. An
alternative route through Mount Vernon may
require additional consideration under the Na-
tional Environmental Policy Act of 1969 and
other provisions of law.

I. Background
Millennium is a limited partnership, cor

ing of one general partner and four lin
partners, with the following owner
interests:

Partner-Interest
General Partner:

Millennium Pipeline Management. (
pany, L.L.C.-1.000%
Limited Partners:

Columbia-47.02S%
TransCanada PipeLines USA Lt

20.790%
Westcoast Energy (U.S.) Ltd.-20.790%
MCNIC Millennium Company-10.39S~
At present, Millennium is not engaged iI1

activities that are subject to the Commiss
jurisdiction, but it will become a natural
company subject to the Commission's juri
tion upon issuance of the certificate in
proceeding.

Columbia is a natural gas company that
vides open-access transportation subject ti
jurisdiction of the Commission. Columbia I
ates facilities in Delaware, Kentucky, ~
land, New Jersey, New York, North Carc
Ohio, Pennsylvania, Tennessee, Virginia,
West Virginia. Columbia is a limited partn
the Millennium project.

II. Millennium's Proposals
A. Overvjew
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Millennium filed applications in Docket Nos.
CP98-150-000, CP98-154-000, and
CP98-15S-OOO, as amended and supplemented,
under Section 7(c) of the Natural Gas Act
(NGA) for certificates of public convenience
and necessity authorizing it (1) to construct
and operate an interstate natural gas pipeline
from the border between the United States and
Canada at a point in Lake Erie to a terminus
in Mount Vernon, New York; (2) to provide
open-access transportation services under Sub-
part G of Part 284 of the Commission's regula-
tions; (3) to engage in certain activities arid
transactions under Subpart F of Part 157 of
the regulations; and (4) to lease pipeline capac-
ity to Columbia. In Docket No. CP98-156-000,
Millennium requests a Presidential Permit and
authority under Section 3 of the NGA to site,
construct, and operate facilities at the interna-
tional border in order to import natural gas
from Canada.l
B. Facilities

In Docket No. CP98-1SO-OOO, Millennium
proposes to construct and operate approxi-
mately 424 miles of primarily 24- and 36-inch
diameter pipeline extending from an intercon-
nection with facilities to be constructed by
TransCanada PipeLines Limited (TransCan-
ada) at the United States-Canada border at a
point in Lake Erie through New York to a
terminus in the City of Mount Vernon, New
York.2 Specifically, Millennium's proposed
pipeline will reach shore in Chautauqua
County, New York and continue in an easterly
direction across the southern part of the state
through Chautauqua, Cattaraugus, Allegany,
Steuben, Chemung, Tioga, Broome, Delaware,
Sullivan, Orange, and Rockland Counties to its
terminus in Westchester County in Mount
Vernon. Millennium's proposed pipeline will
consist of 36-inch diameter line from the inter-
connect with TransCanada to the Ramapo
measurement and regulation station in Rock-
land County (approximately 373.4 miles) and
24-inch diameter pipeline from the Ramapo
station to the pipeline's terminus (approxi-
mately 50.6 miles). Millennium will intercon-
nect with Columbia, Algonquin Gas

.

Transmission Company (Algonquin). and Ten-
nessee Gas Pipeline Corporation (Tennessee).

Millennium's pipeline will follow the route of
Columbia's existing Line A-5 from the vicinity
of Columbia's North Greenwood compressor
station in Steuben County for approximately
223.9 miles to the Ramapo station in Rockland
County. In addition. Millennium proposes to
acquire and operate approximately 6.7 miles of
24-inch diameter pipeline. known as Line
10338. extending from the Ramapo station to
the Buena Vista measuring station in Rockland
County .3 In this manner .Millennium will use
existing utility corridors and easements to be
acquired from Colur:nbia for this portion of its
overland route. Millennium also proposes to
acquire and operate the following facilities
from Columbia for inclusion into its system:

.approximately 10.5 miles of 10- and
14-inch diameter pipeline. known as the
Milford line. extending in a southwesterly di-
rection from Line A-5 in Rockland County to
the Milford compressor station in Pike County,
Pennsylvania;4

.the 700 horsepower Milford compressor
station in Pike County;5

.9.6 miles of short pipeline segments con-
sisting of 4-. 6-, 8-. 12- and 14-inch diameter
pipeline and appurtenances in New York and
Pennsylvania; and

.various metering and regulation stations
and related facilities.

Millennium states that the capacity of its
proposed pipeline is 700.000 Dth per day. The
pipeline will have a maximum allowable oper-
ating pressure (MAOP) of 1.440 psig. Millen-
nium does not propose to construct any
compression facilities. The initial high pressure
is necessary to drive the gas through the
424-mile length of the proposed pipeline. At
the Ramapo station. Millennium's diameter de-
creases from 36- to 24-inches. and the pressure
drops to approximately 670 psig. At the Mount
Vernon delivery point. the pressure drops to
375 psig. Millennium proposes to deliver ap-
proximately one-half of its capacity by
Ramapo and the remainder by Mount Vernon.

I Millennium's applications were filed on Decem-
her 22, 1997 and amended on June 28, 2000.

2 In December 1998, TransCanada and St. Clair
Pipelines (1996) Ltd. (St. Clair) requested authoriza-
tion from the National Energy Board of Canada
(NEB) to construct and operate 106.4 miles of pipe-
line from the Dawn compressor station in Ontario,
Canada to the interconnect with Millennium at the
United States-Canada border in Lake Erie. In a letter
filed with the Commission on August 31, 2001, Mil-
lennium stated that for procedural reasons, Trans-
Canada and St. Clair withdrew their applications,
without prejudice to their right to refile the applica-

tions in the future. Millenniwn anticipates that
TransCanada and St. Clair will file for authorization
from the NEB for the upstream Canadian facilities in
the event that the Commission authorizes Millen-
niwn's proposals with satisfactory and acceptable
terms and conditions.

3 Line 10338 begins at the end of Line A-S.

4 The portion of the Milford line in New York is
also known as Line K and the portion of the Milford
line in Pennsylvania is also known as Line 12l8.

5 This compressor station consists of two JSO
horsepower compressor units.
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costs. exclusive of Ar"UDC. through equity con-
tributions and project-financed debt. Based
upon its capital structure and the net book
value of the acquired facilities, the Millennium
pipeline will be financed through $440.6 mil-
lion of debt and $237.2 million of equity.
C. Markets

Millennium states that it held a publicly
announced open season soliciting bids for ca-
pacity on its system. Subsequently. Millen-
nium el:1tered into binding precedent
agreements with eight shippers for 464.150
Dth per day of firm capacity. which represents
approximately 66 percent of its 700.000 Dth
per day of capacity .6 The shippers are:

Maximum
Daily Term of

Quantity Service
(Dth per day) (Years)

65.000 20
235.100 10
117,550 10

Millennium states that its proposed pipeline
will be designed and constructed by Columbia.
Upon commencement of the services proposed
in its application, Millennium states that it
will become a "natural gas company'. engaged
in the interstate transportation of natural gas
and will be subject to the Commission's juris-
diction under the NGA.

Millennium estimates that the cost of the
proposed facilities will be $683.6 million, in-
cluding allowance for-funds used during con-
struction (AFUDC). The net cost of the
facilities to be aCQuired by Millennium from
Columbia is $21.2 million. Millennium intends
to finance the total $677.8 million of capital

Shipper

1,000 10

7,SOO 15

25,000 10
4,000 10
9,000 20

states. complies with the Commission's open
access policies and, to the extent possible. with
the Gas Industry Standards Board (GISB)
standards applicable at the time of the initial
filing.

3. Rates
a. Recourse Rates

Millennium proposes to recover all of the
costs associated with its firm transportation
service through a reservation charge. with
lower rates proposed for longer term contracts.

Millennium states that the 10-year contract
rate is based upon a conventional cost of ser-
vice for the first year of operation. Millennium
states that it designed the rates to provide an
incentive for shippers to request longer term
contracts, deriving lower rates for 15 and 20
year contracts. The 15-year rate is based on a
levelized cost of service over the initial 10
years of the contract. The 20-year rate is based
on a levelized cost of service over the initial 15
years of the contract. Shippers with contract
terms of less than 10 years and new shippers
obtaining firm service after the project's in-
service date will pay a non-levelized rate. Mil-
lennium also proposes to offer interruptible
transportation service at the 100 percent load-

CoEnergy Trading Company
Engage Energy America, LLC
Energy USA- TPC Corp.
Intemational Business Machines

Corporation (IBM)
North East Heat & Light

Company
PanCanadian Energy

services Inc.
Quantum Energy Services, Inc.
Stand Energy Corporation

Two of the shipperY-CoEnergy Trading and
Engage Energy-have subscribed to 300,100
Dth per day, which is approximately 43 per-
cent of Millennium's capacity and approxi-
mately 65 percent of Millennium's subscribed
capacity. CoEnergy Trading and Engage En-
ergy are affiliates of Millennium. Specifically,
CoEnergy Trading is an affiliate of MCNIC
Millennium Company and Engage Energy is a
marketing affiliate of Westcoast Energy.
MCNIC Millennium Company and Westcoast
Energy are limited partners in the Millennium
project.
D. Service, Tariff and Rates

1. Service
In Docket No. CP98-1S4-000, Millennium

requests a blanket certificate under Subpart G
of Part 284 of the regulations in order to pro-
vide open-access transportation services. Mil-
lennium proposes to provide firm
transportation service under Rate Schedule
Frs, interruptible transportation service under
Rate Schedule ITS, and a park and loan service
under Rate Schedule PAL.

2. Tariff
Millennium has included in its application a

pro fonna FERC Gas Tariff which, Millennium
.

6 Millennium contends that it is negotiating with
prospective shippers for the remaining 235.850 Dth
per day of unsubscribed capacity. See the supplemen-
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tal information filed by Millennium on November 27.
2001.
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factor derivative of the maximum firm rate for

10 year contracts. The proposed rates are as

follows:

100 pen
Contract Term Factor Ra

FTS Rate
lo-year Tier I $0.
lS.year Tier II $0.
2o-year Tier III $0.

ITS Rate $0.
--!" pAL 00 $0.

Millennium states that its levelized cost-of-
service modelofor the 15 and 20 year rates is
consistent with other models, with the levelized
rates achieved -through an iterative process,
whereby the depreciation expense and associ-
ated interest on the regulatory asset are ad-
justed until the total cost of service is constant
for each year of the levelization period. Millen-
nium states that the deferred portion of the
depreciation expense will be tracked through
the creation of a regulatory asset. Each year of
the levelization period, Millennium states that
the difference between the straight-Iine depre-
ciation expense and the levelized depreciation
expense is added to or subtracted from the
balance of the regulatory asset. At the conclu-
sion of the levelization period, Millennium
states that the regulatory asset is reduced to
zero, which ensures that it has fully recouped
its depreciation expense.

Millennium states that its rates are designed
on a throughput of 714,000 Dth per day, which
consists of 700,000 Dth of new transportation
service plus 14,000 Dth per day of capacity to
be leased to Columbia.7 The proposed rates
reflect a credit of $2,000,000 for revenue from
the interruptible transportation service and the
park and loan service.

b. Negotiated Rate Authority
Millennium also requests negotiated rate au-

thority for Rate Schedules FTS, ITS, and PAL.
Millennium states that the negotiated rate it
will charge may deviate in either form or level,
or both. from the applicable maximum rate
level in its tariff.
E. Capacity Lease and Exchange Agreement

As stated above, Millennium's proposed pipe-
line will follow the route of Columbia's existing
Line A-S in some places. In a companion appli-
cation discussed below, Columbia proposes to
abandon pipeline facilities in order that the
Millennium facilities may be constructed in
Columbia's right-of-way. In turn, Millennium
requests authorization to lease up to 14,000
Dth per day of fIrm pipeline capacity to Co-

Percent of
-.u~ibed Cap"rlr~

.

7 See the proposals in the Capacity Release and

Exchange Agreement Section below.
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rent Load
te (per Dth) '"- .--::.I

5353 82.5%
4989 1.6%
4745 15.9%

5353 NA
1000 ; NA

lumbia so that Columbia can continue to prOo
vide service to its customers (known as the'A-S
shippers) that currently receive service from
the facilities that Columbia proposes to aban-
don. Millennium and Columbia assert that the
capacity lease agreement was a prerequisite to
the development of the Millennium pipeline
project.

Absent the lease with Columbia, Millennium
states that it would have been able to provide
approximately 14,000 Oth per day of addi-
tional long-haul service to its shippers. Thus,
the capacity lease agreement provides that COo
lumbia will compensate Millennium for the
long-haul capacity that could not be made
available to Millennium's shippers. Columbia
will pay the maximum monthly firm charge
under a lO-year lease agreement for an
equivalent amount of firm long-haul capacity,
or $227 ,938 per month.

The Millennium facilities that will provide
the leased capacity for Columbia will remain
the property of Millennium. Columbia will use
the leased capacity to provide service for the
A-S shippers under the terms and conditions of
its FERC Gas Tariff, while Millennium will
use the necessary provisions of its tariff to
maintain operational control of the proposed
facilities.

In addition, the capacity lease agreement
provides that Millennium will lease capacity at
no charge to Columbia prior to the completion
of construction of Millennium's system to en-
sure that Columbia can maintain service to its
A-5 shippers.8 Millennium believes that it has
the authority to lease capacity in its facilities
prior to the project's in-service date without
Commission authority and without subjecting
it to the Commission's NGA jurisdiction. Nev-
ertheless, Millennium requests that it be issued
any necessary authorizations or waivers in the
event it is determined that Commission author-
ization is required.

Millennium and Columbia state that the prOo
posed capacity lease agreement is consistent

8 See Section 1.1 of the lease agreement filed on

july 7. 1998 in a supplement to the application.
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proposed construction of compression facilities.
In addition, Millennium contends that the pro-
ject will also afford its shippers rate certainty
through use of rate ceilings, a range of market
access and supply source options, and future
expandability, including access to key gas stor-
age facilities in New York, Michigan, and
southwest Ontario, Canada. For these reasons,
Millennium contends that its proposed project
is in the public convenience and necessity.

with other leases approved by the Commis-
sion,9 comports with the Commission's policy
regarding capacity leases, avoids a wasteful
duplication of facilities, and is in the public
interest.
F. Part 157 Subpart F Blanket Certificate

In Docket No. CP98-155-000, Millennium
requests authority for a blanket certificate
under Subpart F of Part 157 of the regulations
in order to undertake certain routine construc-
tion, maintenance, and operational activities
related to its proposed pipeline.
G. Presidential Permit and Section 3
Authorization

In Docket No. CP98-156-000, Millennium
filed a request for authority under Section 3 of
the NGA and for a Presidential Permit under
Executive Order 10485, as amended, to site,
construct, and operate facilities in Lake Erie at
the United States-Canada border for the impor-
tation of natural gas. Millennium states that
the proposed border crossing facilities will con-
sist of 36-inch diameter pipeline with a maxi-
mum operating pressure of 1,440 psig. The
border facility will be owned and operated by
Millennium on the United States side of the
border and by TransCanada on the Canadian
side.
H. Public Convenience and Necessity

Millennium has entered into eight binding
precedent agreements for approximately 66
percent of the pipeline's capacity. Millennium
contends that this level of support shows a
strong market demand for the proposed pipe-
line and demonstrates that its shippers believe
the pipeline is the most economic and efficient
means of transporting United States and Cana-
dian gas supplies to growth markets in New
York and the northeast. Similarly, Millennium
states that its sponsors have undertaken the
project with the conviction that the Millen-
nium system will provide the best west-to-east
transportation link to northeast and Mid-At-
lantic markets from an economic and environ-
mental perspective. Millennium asserts that
the project represents the best means of serving
markets in the eastern United States from an
environmental standpoint, contending that the
project will use substantial existing pipeline
facilities, existing rights-of-way, and utility
corridors along 86 percent of its route, with no

III. Columbia's Proposals

A. Overview

At the same time that Millennium rued its
application, Columbia filed a companion appli-
cation in Docket No. CP98-1s1-000, as supple-
mented, for permission and approval to
abandon jurisdictional natural gas facilities
under Section 7(b) of the NGA and for author-
ity to lease a portion of Millennium's newly
constructed capacity under Section 7(c) of the
NGA.

B. Abandonment Proposal

Columbia requests authority to abandon:

.Line A-S, extending from the vicinity of
Columbia's Greenwood compressor station in
Steuben County, New York eastward for ap-
proximately 223.9 miles through Chemung,
Tioga, Broome. Delaware, Sullivan, and Or-
ange Counties to its terminus at Columbia's
Ramapo station in Rockland, New York.10
Specifically, Columbia proposes to abandon
in place a 129.8-mile, 10- a.,d 12-inch diame-
ter segment of Line A-S from the vicinity of
the Greenwood compressor station to the
Hancock measuring station in Delaware
County; to abandon by removal a 92.2-mile,
8- to 24-inch diameter segment of Line A-S
from the Hancock station to the Ramapo
station; and to abandon by conveyance to
Millennium a 1.9-mile segment of 12-inch
diameter pipeline in Chemung County, New
York.

.Line 10338, extending approximately
6.7 miles from the Ramapo station to the
Buena Vista measuring station in Rockland
County, New York.

.28 measuring stations along Line A-S
used to make deliveries to Columbia's A-S
shippers. 1 1

also proposes to abandon numerous small lines that
serve these measuring stations including: Line AD-31
(consisting of 2.6 miles of 6-inch diameter line); Line
N (consisting of 0.1 mile of 12-inch diameter line);
Line A-2 (consisting of 0.7 mile of 6-inch diameter
line); Line U (consisting of 0.1 mile of 4-inch diameter'
line); Line 1842 (consisting of 0.2 mile of So. 12-. and
14-inch diameter line); Line A-1 (consisting of 0.8

1f 61,292
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9 Millennium and Columbia cite Trunkline Gas
Company and Koch Gateway Pipeline Company, 80
FERC 1161,356 (1997) and Columbia Gas Transmis-
sion Corporation, 78 FERC ~ 61,030 (1997).

10 Line A-S consists of 24-, 20-, 16-, 12-, 10-, and

S-inch diameter pipeline.

II The measuring stations are identified in Ex-
hibit Z-l, page 4, of Columbia's application. Columbia
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.the Milford line, extending approxi-
mately 10.5 miles from Line A-5 in Rockland
County to the Milford compressor station in
Pike County, Pennsylvania.

.the 700 horsepower Milford compressor
station in Pike County, Pennsylvania.

C. Capacity Lease Proposal
Columbia does not propose to abandon finn

transportation service to its existing A-5 ship-
pers as a result of the proposed abandonment
of facilities to make way fOr the .Millennium
project. Rather, Columbia proposes to continue
to serve those shippe~ by entering bito a ca-
pacity lease and excharigi arrangement with
Millennium. For these reasons, Columbia re-
Quests certificate authority under Section 7(c)
to lease capacity from Millennium that will
pennit it to continue to provide transportation
service to its A-5 shippe~.

As discussed above, Columbia will con\pen-
sate Millennium for the long-haul capacity
that could not be made available to Millen-
nium's shippe~ as a result of Columbia's leas-
ing capacity to continue to serve its A-5
shippe~. Thus, the monthly lease charge to be
paid by Columbia is eQual to the IlrIn transpor-
tation charges that would be paid to Millen-
nium under a IlrIn contract for 14,000 Dth per
day, i.e., the finn long-haul capacity that
would have been available on Millennium had
Columbia not required capacity to serve its
existing A-5 shippe~ at existing levels.

Columbia states that Millennium will con-
tinue to own the facilities that will provide the
leased capacity for Columbia. Columbia states
that it will use the leased capacity to provide
services for its A-5 shippe~ under the tenns
and conditions of its FERC Gas Tariff. while
Millennium will use the necessary provisions of
Millennium's tariff to maintain operational
control of the proposed facilities.

Columbia's annual payments under the lease
agreement will be $2,735,388. Columbia pro-
poses to treat the lease and exchange arrange-
ment as an operating lease; record the
projected monthly cost of $227 ,938 in Account
858, Transmission and Compression of Gas by
Othe~; and make a filing under its Transporta-
tion Cost Rate Adjustment (TCRA) to recover
the costs effective with its next rate filing. In
that filing, Columbia states that it will remove
the net book value of the Line A-S facilities

.

.

from its rate base and record the monthly lease
costs in Account 8S8 as operational 8S8 costs.
Columbia projects that the abandonment of the
Line A-S facilities and lease payments to Mi]-
lennium will resu]t in a net $3.4 million reduc-
tion in its cost of service.

D. Section 2.55(a) Activities

Co]umbia states that prior to the abandon-
ment of the faci]ities described above it will
perfOmt, certain ,minor construction activities,
under Section 2.55(a) of the regulations, so that
there will be no interruption of service to its
A-S shippel"S. Specif"lcal]y ..£0lumbia states that
it will install overpressure protection equip.,
ment at a number of the measuring andregu-
lating stations that will be conveyed to
Millennium. Columbia contends that the over-
pressure protection equipment is necessary due
to the higher MAOP of the Millennium pipe-
line.l2 Co]umbia states that this equipment will
not increase mainline capacity, overall deliver-
ability, or expand service at any of the stations
at which the equipment will be installed.

Because it has owned and operated Line A-S
and because the overpressure protection equip-
ment is necessary for it to continue to serve its
existing A-S shippers, Columbia believes that it
shou]d instal] the equipment prior to the trans-
fer of Line A-S to Millennium.1J Co]umbia con-
tends that the overpressure protection
equipment will constitute a portion of Co]um-
bia's capital contribution to Millennium. Whi]e
Co]umbia be]ieves that installation of this
equipment meets the definition of auxiliary
facilities under Section 2.55(a), Co]umbia re-
quests certificate authorization to install the
facilities in the event the Commission deter-
mines that the facilities do not qualify under
Section 2.55(a).

Columbia believes that no environmental as-
sessment or impact statement is required for
the overpressure equipment under Section
380.4(24) of the regulations, because (1) it in-
tends to ]ocate the facilities comp]etely within
an existing natural gas pipeline right-of-way;
(2) the ]and uses in the vicinity of the facilities
have not changed significantly since the origi-
nal facilities were installed; and (3) no con-
struction of significant non-jurisdictional
facilities is proposed.

E. Public Convenience and Necessity

Millennium pipeline will have a MAOP of 1,440 psig.
Columbia states that installation of the overpressure
protection equipment will reduce the "pressures of
deliveries from Millennium to Columbia as necessary .

.

(Footnote Continued)

mile of 12-inch diameter line and 0.8 mile of 6-inch
diameter line); Line A-2 (consisting of 0.8 mile of
6-inch diameter line); Line A-3 (consisting of 0.8 mile
of 6-inch diameter line); and Line A-4 (consisting of
0.8 mile of 6-inch diameter line).

12 Columbia's Line A-S and the related measuring
stations have a MAOP of 702 to 1,186 psig, while the

13 Columbia states that all the construction activ-
ities will be confined to its existing right-of-way.

~ 61,292FERC Reports
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constructed would be constructed in existing
pipeline corridors.
B. Millennium's Response

Millennium contends that the possibility of
future turn-back capacity on Texas Eastern's
and Algonquin's systems does not represent an
alternative to its proposals as contemplated
under the National Environmental Policy Act
of 1969 (NEPA),14 Millennium asserts ,that
there is-no way Qf knowing whether T~, ., ,
Eas~rn or Algonq~in .will have turn-ba~ .ca"
pacity; whether they Will be able to re-~~et
t~t capacity; or, if!~ ~aci~: exis~,.ihe
amount, location, ~q rates for that ca~tY~, ,- --, , , " ,

Millenpium alSQ points out, that T~ "~!:-'

ern's-~d Algonquin's alternative dOeS Iioi-pro:-
vide access to the Dawn hub in Onta:no. , -; .

.

Columbia contends that its customers will
benefit from these proposals by receiving con-
tinued service through the new Millennium fa-
cilities without having to incur the costs of
replacing the facilities in iuture years. In addi-
tion, Columbia states that the proposed aban-
donment will permit Millennium to use a
portion of Columbia's existing facilities and
rights-of-way which will eliminate the necessity
of constructing duplicative facilities. Finally,
Columbia states; thatit is ensuring its existing
A-S shippers continued reliabilitY of service aL
existing levels through the capacity lease and
exchange 'aITangement:;'Coltimbia states that
all,ofthese benefits will be achieved without
affecting-the-rates paid"oy the A-S shippers or
its other system-wide customers.

-c , ., ' 'c ~"
IV. Texas -Eastern's 'and Aigonquin's Lease

, .i: ;.' Alternative if

A. Spf!CifiC!!" of the Alternative

On JUne 7, 1999; in response to the draft
Environmental Impact Statement (EIS), Texas
Eastern. Transmission Corporation (Texas
Eastern) and Algonquin filed comments indi-
cating that they have an alternative to Millen-
nium's proposals that will avoid a majority of
the significant environmental and landowner
impacts. Specifically, Texas Eastern and Al-
gonquin contend that they could satisfy the
market demand for the Millennium pipeline by
leasing existing and projected turn-back capac-
ity on their systems to Millennium, or to its
shippers, and by constructing approximately
I11 miles of pipeline looping and replacement
line and 94,440 horsepower of compression.
Texas Eastern and Algonquin estimate that
the cost of their proposal would be $363
million.

Texas Eastern also states that it can, with-
out constructing any new facilities, transport
300,000 Dth per day of gas on a firm, year-
round basis from an interconnect with ANR
Pipeline Company near Muncie, Indiana to
Linden, New Jersey by using existing and pro-
jected turn-back capacity on its system. Texas
Eastern states that this capacity could be pro-
vided directly to Millennium, or to its shippers,
through a lease agreement.

Texas Eastern and Algonquin contend that
using turn-back capacity is an environmentally
and economically viable alternative to Millen-
nium's proposals since fewer facilities would
need to be constructed and the facilities to be

v. Procedural Matters ,;.
A. Interventions, Protests, and Other Pleadi~

Notic~ of Millennium's applications in
nook*, Nbs. CP98-150-000 CP98-1S4-OOQ, ,
CP98-155-000, and CP98-156-{)00 were pub-
lished in the Federal Register on February 9,
1998 (63 Fed. Reg. 6,550). Notice of Millen-
nium's amended application in Docket No.
CP98-1SO-OO2 was published in the Federal
Register on July 12, 2000 (65 Fed. Reg.
42,998). The parties listed in Appendix A filed
timely, unopposed motions to intervene in
Docket Nos. CP98-150-OO0. CP98-154-000,
CP98-155-000, and CP98-156-{)00. In addition,
the Public Service Commission of the State of
New York (NYPSC) filed a notice of interven-
tion. The parties listed in Appendix B filed
timely, unopposed motions to intervene in
Docket No. CP98-1SO-OO2.1S

Notice of Columbia's application in Docket
No. CP98-151-000 was publi~ in .the Fed-
eral Register on February 9, 1998 (63 Fed.
Reg. 6,548). The parties listed in Appendix C
filed timely, unopposed motions to intervene.16
The NYPSC filed a notice of intervention.

In addition to the timely interventions, we
received numerous untimely. unopposed mo-
tions to intervene that are identified in Appen-
dices A, B, and C. The untimely motions have
demonstrated an interest in this proceeding
and have shown good cause for seeking to inter-
vene out of time. Further, the untimely mo-
tions will not delay, disrupt, or otherwise
prejudice this proceeding. Thus, we will grant
the untimely motions to intervene.

Numerous parties filed protests to the appli-
cations. On March 9, 1998, Millennium and

.

16 Id.

c;r 61,292
Federal EnerIY GuidelInes

1442 U.S.C. § 4321 et seq.

IS Timely. unopposed motions to intervene are
granted by operation of Rule 214 of the Commission's
regulations. 18 C.F .R. § 385.214 (2001).
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that it disclose its precedent agreements with
its shippers. In a letter dated December 21,
1998, Millennium advised the Commission that
it was unconditionally withdrawing all previ-
ous requests for privileged treatment of the
commercial provisions of the precedent agree-
ments with prejudice and would provide copies
of the protected provisions of the precedent
agreements ~ t>ar9.es,-upon r~u~t. MilleD-:
nium's response haS rendered moot the parties'
objections to Mille~um .~ ~uest for confiden-
tial and privQeged~atmen~ -of t~ -.co~mer-
cial provisions of ~ t>recederit a~~~s.
C. ComparaUveHearingc .c" .:"';"iif

On February 18, 1999 'and June (;; 1999;
Dominion Transmission, Inc (Dominion)Z2 filed
a supplemental protest to Millennium's propos-
als and comments to the draft EIS, respec-
tively. In those pleadings, Dominion contends
that we should "rationalize the mYriad of ap-
plications already filed, or announ"ced as pend-
ing, for new pipeline capacity into the U.S.
Northeast'. by employing a "procedural vehicle
...similar to that employed during the North-
east Open Season."2J Dominion, as well as
other parties and commenters, request that we
hold a hearing to compare Millennium's propo-
sal with .other potential projects designed to
serve the same or similar east coast markets.
Specifically, Dominion requests that a hearing
be held to compare Millennium's proposal with
Independence Pipeline Company's (Indepen-
dence) proposal to construct pipeline facilities
between Defiance, Ohio and Leidy,
Pennsylvania.24

We fmd no basis for establishing a compara-
tive hearing or other procedural vehicle similar
to the Northeast'Open Season. In the North-
east Open Season; we 'Were.faced with, among
other things, numerous competing applications
to provide new transportation and jurisdic-
tional sales service to specific new customers in
the northeast. Only one pipeline was needed to
provide a specified increment of service to a
given customer. To determine the universe of
applicants interested in serving the northeast-
ern market, we held an open season for filing
applications for new gas service for the north-

Columbia filed a joint answer to the protests.
Answers to protests are not permitted under
our rules.17 Nevertheless. we will accept the
answers in order to ensure a complete record in
this proceeding.1B

Many parties filed requests for a technical
conference or requests for an evidentiary hear-
ing. or both. We will deny the parties' requests
for a technical conference. because, a technical
cOnference win not materially assist in the reso-
lution of the issues involved here. An eviden-
tiary .trial-Iike hearing is necessary only when
material issues of fact are. ip dispute that can-
not be resolved on the basis of the written
record.19 Here. there are no material issues of
fact in dispute that would necessitate an evi-
dentiary hearing. We find that the record con-
tains sufficient information ~nd data to make a
reasoned decision on the ments. Thus. no pur-
pose would be served by conducting an eviden-
tiary hearing. The requests for an evidentiary
hearing are denied.

We also received many letters from the pub-
lic concerning this project. Under Rule 2201 of
the regulations ("Off-the-Record Communica-
tions"),20 such letters could be construed as
prohibited. ex parte contacts if they discuss the
merits of the proceeding and are not served on
all parties to the proceeding.21

Because of the high level of public interest in
this proceeding. however , and the volume of
mail the Commission has received related to
this project, we will act under Section
2201(e)(l)(i) to deem any letter to the Commis-
sion in this proceeding from a person who is not
a party as exempt from the Con:tmission's ex
parte rule. We direct the Secretary to place all
such letters in the public. decisional record and
tollst them on the docket sheet of this particu-
lar proceeding.

B. Request lor Confidential Treatment of Pre..
cedent Agreements

Consolidated Edison Company of New York.
Inc. (Consolidated Edison), National Fuel Gas
Distribution Corporation. and Southern Con-
necticut Gas Company objected to MiIIen-
nium's request for waiver of the requirement

17 18 C.F.R. § 385.213(aX2) (2001).

18 18 C.F.R. § 385. 101(e) (2001).

19 See. e.g.. Southern Union Gas Co v. FERC. 840

F.2d 964. 970 (D.C. Cir. 1988); Cerro WIre & Cable
Co. v. FERC. 677 F.2d 124 (D.C. Cir. 1982).

~ 18C.F.R. §2201 (2001).

21 Rule 2201 provides that ex parte documents

should be placed in the public file, associated with.
but not part of, the decisional record of the proceed-
ing. The Secretary instructs the p~on making the ex
parte communication to serve all parties on the ser-
vice list with the document. In addition. the Secretary

issues a public notice of the person making the ex
parte communication, the date of the communication
was made, and the docket number to which the com-
munication is related.

22 Dominion was formerly known as CNG Trans-

mission Corporation.

23 Dominion's protest at 2-3, citing Northeast

U.s. Pipeline Projects, 40 FERC ~ 61,087 (1987).

24 We authorized Independence's proposals in In-

dependence Pipeline Company, 92 FERC 1161,022,
reh'g denied, 92 FERC ~ 61,268 (2000).

~ 61,292
FERC Reports
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east}5 Once all the proposals were filed, we
determined, among other things, that many of
the projects appeared to be mutually exclusive
and were possibly entitled to consideration in a
comparative evidentiary hearing under
Ashbacker Radio Corp. v. FCC}6

The purpose of the Ashbacker doctrine is to
assure that in instances where two persons file
applications for a statutory license that can
only be granted 'toone:-{I:e.,"'fuutualrjr exclusive
applications), both applicants are afforded
their statutory right to a hearing before either
one of Them is "'griinted a: lice"nse.27 Because 'fu
such instances the grant of a license to one of
the applicants constitutes a de facto denial of
the other's application, "the grant of one with-
out a hearing to both depriv~ the loser of the
opportunity [of a hearing] which Congr~
chose to give him." For;;an application to re-
ceive Ashbacker treatment that application
should be complete and theproposa1 should be
viable.28

We find that the Independence and Millen-
nium pipelines are not "necessarily mutually
exclusive," as contemplated by. Ashbacker.29
The pipelines do not access identical supplies,
nor do they intend to serve identical markets.
While both pipelines propose to serve major
markets in the northeast and mid-Atlantic. at
least half of the gas transported by Millennium
would be delivered to markets in the New York
City area. Independence, however, will termi-
nate at the Leidy hub in Pennsylvania and will
have access to markets served by Columbia,
National Fuel, Dominion, Tennessee, Texas
Eastern, and Transcontinental Gas Pipe Line
Corporation. In addition, while Millennium can
directly serve customers in so4thern New York
and. eastern: PennsyJvania, Independence can
directly serve customers in Ohio and central
and western Pennsylvania. Millennium and In-
dependence also have contracts to serve differ-
ent marketing companies that may provide gas
to different end users in different parts of the
country. For these reasons, we will not hold a
comparative hearing.

VI. Discussion
Since Millennium's proposed facilities and

services will be in interstate commerce subject
to the jurisdiction of the Commission, the con-
struction and operation of the facilities are
subject to the requirements of subsections (c)
and (e) of Section 7 of the NGA. The facilities
Columbia proposes to abandon are used to
transpo~ gas in interstate commerce anQ a.-e
subject to the require~ents of Su~tion(b) Qf
Section 7: of the NGA , ;':
A. Millennium ,- , , .:r -;i. .-:',

-0 0
I. PubJicCOOvenieriCe arid Nt;c'essityO,- -:!,-

a.PoticyI.ssues ,
-.' ,'~'.

In its February 18 and June 7, 1999 plead-

ings, Dominion contends that the~llennium
project raises important policy is~es that the
Commission should address prior to issuing
Millennium a certificate. Dominion stat~ that
these policy issues include the amount of r:nar-
ket support needed for new pipeline construc-
tion; mitigation alternatives; the use of
affiliates to support pipeline construction; and
the environmental considerations for pipeline
expansion projects versus green field pipeline
construction.30

On July 29, 1998, we issued a Notice of
Proposed Rulemaking (NOPR) proposing to
make changes to our policies certificating con-
struction activities.31 On September IS, 1999,
after evaluating the written comments to the
NOPR, we issued our Certificate Policy State-
ment to provide guidance as to how we will
evaluate proposals for certificating new con-
struction.32 Many of the issues raised by Do-
minion were examined in the Certificate Policy
Statement.

In evaluating whether new pipeIiIie construc-
tion is in the public int,;rest under the Certifi-
cate Policy Statement, the threshold
requirement for existing pipelines proposing
new construction is that the pipeline must be
prepared to financially support the project
without relying on subsidization from its ex-
isting customers. The next step is to determine

29 See Midwestern Gas Transmission Go.

FERG, 589 F.2d 603 (1978).

:YJ Dominion's protest at 3,

31 Regulation of Short- Tenn Natural Gas Trans-

portation Services, 63 Fed. Reg. 42,982 (August 11.
1998), FERC Statutes and Regulations. Proposed
Regulations 1988-1998 ~ 32,533 (1998).

32 Certification of New Interstate Natural Gas

Pipeline Facilities (Certificate Policy Statement), 88
FERC W 61,227 (1999), orrler clarifying statement of
policy, 90 FERC 11 61,128, order further clarifying
statement of policy, 92 FERC 11 61,094 (2(XX).

25 Northeast U.S. Pipeline Projects, 40 FERC

1161,087 (1987).
~ 326 U.S. 327 (1945). Ashbacker provides that

where two bona fide, timely-filed applications are
pending before an agency and the grant of one fore-
closes the grant of the other or place it under a
greater burden than it would have been under had it
been considered at the same time as the f1l"St applica-
tion, a comparative hearing on the merits of the two
applications is required. 326 U.S. at 329-31.

27 Id. at 330, 332.

28 See Empire State Pipeline, 56 FERC 11 61,OSO,
at pp. 61,1S8-59 (1991), order on reh'g, 61 FERC
1161,091, at pp. 61.369-70 (1992).

'61.292 Federal Energy Guidelines



Commission Opinions, Orders and Notices 62,3171048 1-4-2002

.

whether the applicant has made efforts to elim-
inate or minimize any adverse effects the pro-
posal might have on the applicant's existing
customers. We also consider potential impacts
of the proposed project on other pipelines in the
market and their captive customers, or land-
owners and communities affected by the propo-
sal. If there are adverse effects on the interests
identified above, we will evaluate the project
by balancing the evidence of public benefits
against the adverse effects. Only when the ben-
efits outweigh the adverse effects on economic
interests will we proceed to complete the-envi-
ronmental analysis where .other interests are
considered.

In a concurring opinion, a majority':bf'the
Commission stated that the Certificate Policy
Statement would apply' only to applications
filed after July 29, 1998; i.e., the date the
NOPR was issued. Millennium's application
was filed prior to July 29, 1998. We believe
that it would not be appropriate to apply the
Certificate Policy Statement to Millennium,
since Millennium had no notice, at the time
they its application was filed, that we would
initiate a review of our criteria to evaluate
certificate proposals. To apply the criteria ret-
roactively to Millennium under these circum-
stances would be unfair and"inequitable. We
will address the public interest elements in this
case consistent with the requirements of the
NGA. Thus, we do not believe it is appropriate
to apply the Certificate Policy Statement
here.33

b. Market Demand
I. Protests and Comments
Dominion contends that basing projects on

minimal market demand and projections of fu-
ture increases in demand "will set the bar for
certification too low." Dominion explains that
the Commission's policies have handicapped
existing pipelines in competing for relatively
new market players who are seeking capacity
while at the same time existing, traditional
customers are turning back capacity. Domin-
ion contends that new pipeline construction in
the northeast has the potential in certain mar-
kets to devalue existing capacity, resulting in
unsubscribed capacity on existing pipelines
and increased gas costs to consumers.

Dominion proposes that where facilities are
needed to meet increased demand, the order of
preference should be: (I) through existing facil-
ities, e.g., interruptible, released, or turn-back
capacity; (2) new pipelines currently being con-
structed; (3) expansions of existing facilities;

and (4) green field pipelines. Here, Dominion
contends that existing and certificated firm
and interruptible pipeline capacity, storage ca-
pacity, and liquefied natural gas peaking ser-
vice should be sufficient to meet expected
growth for several years.

Other commenters and interveners contend
that there is no demonstrated need for the
facilities proposed by Millennium. They assert
that a market for additional gas in the densely
populated areas of the 'northeast does not -trans-
late to a,needr~ ~stru~,the pro~Millen-
niu-1:n P~~.'i~Y ~so 9~t t.O- ~~filiate
relationship~ ~tween Millennium ~its ship-
pers. GeneraQy, they ~~ t11at fonning- an
affiliate to ~~onstrate a market for MineQ-
nium's servic~ is- not suffici~nt, eviq~~ to jus-
tify granting Millem1,!um the righct ~ ~minent
domain. ); -

2. Millenniurn's Response ' ~,.':J::"

Millennium contends that'th'e'factCtnat eight
shippers seleCted its prOjecl as the;most eco-
nomic-and-,efficient means of transporting gas
to growth markets in the eastern United States
and h~ve signed long-tem1, binding precedent
agreements demonstrates that its project is re-
quired by the public convenience and neces-
sity. Millennium alleges gas demand in the
northeast is growing due to the increased use of
natural gas for electric power generation, resi-
dential consumption, manufacturing processes,
and industrial cogeneration. In addition to pro-
Viding a needed upgrade of the existing inter-
state pipeline network for delivering natural
gas to the northeast, Millennium stresses that
its access to all major Canadian and domestic
producing basins will provide consumers with
an increased diversity of economical supply
options.

3. Commission Responsi
Under our policy as it existed prior to the

Certificate Policy Statement, an applicant was
required to demonstrate that it had entered
into long-term executed contracts or binding
precedent agreements for a substantial amount
of the finn capacity of the proposed facilities.34
That policy was predicated on the belief that it
was not in the public interest to grant a Section
7 certificate for construction where no market
is in evidence, since a Section 7 certificate
confers powers of eminent domain on the recip-
ient.35 Eminent domain allows the acquisition,
through condemnation proceedings, of any pri-
vate property necessary to construct the pipe-
line. Further, construction of facilities
necessarily will result in some environmental

.

33 See Midcoast Interstate Transmission, Inc. v.

FERC, 198 F.3d 960, 965 (D.C. Cir. 2000) ("The new
policy , however, has no bearing on these proceeding5
because it does not apply retroactively").

11 61,292FERC Reports

34 El Paso Natural Gas Company, 65 FERC

116],276. at p. 62.270 (1993).

35 Section 7(h) of the NGA. 15 U.S.C. § 717(f).
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disturbance. The policy applicable to this pro-
ceeding required that these factors be offset by
evidence of long-term, firm commitments (i.e.,
lO-year contracts or precedent agreements) for
a substantial amount of the pipeline's capacity
before we would consider granting a certificate
under Section 7(c).J6 As it evolved, the mini-
mum level of firm commitment that we have
generally recognized as sufficient for new on-
shore facilities has been 25 percent of the pipe-
1" , osed " t J7me s prop capacl y. ..,;:. , "

Millennium has submitted eigflt precedent
agreements with lO, 15, and 20 yea:rterms that
subscribe 66 percent of the capacitY-':or the
proposed pipeline" Thus, under the certificate
policy applicable to this proceeding; we find
that Millennium has sufficient market support
for its proposal. Nevertheless, we Will require
Millennium to file executed firm contracts for
capacity equal to the capacity repreSented in
Millenniwn's pleadings prior to commencing
construction ~f its proposed pipeline. ~ c

Many inten'eners-and-co1,In1entersare--con=-
cemed that precedent agreements for a large
proportion of the proposed capacity are with
affiliates of Millennium. Under the policy ap-
plicable to this proceeding, as long as the prece-
dent agreements are long~term and binding, we
do not distinguish between pipelines' precedent
agreements with affiliates or independent mar-
keters in establishing the market need for a
proposed project.J9

Dominion disputes this policy, contending
that marketing affiliate contracts are:

terminable by mutual consent, and if the
business interests of the pipeline and market-
ing affiliates are similar one may fairly as-
sume that they are contracts "at will". ...
[Such contracts] do not evidence any eco-
nomic risk assumption between the. con-
tracting parties ...[and] raise substantial
issues of open access compliance, shifting of
costs and revenues away from the pipeline to
a non-jurisdictional arena, and present the
potential anti<ompetitive exercise of market
power by the pipeline where the marketing
affiliate controls the vast proportion of the
pipeline's capacity .40

.

Dominion's argument does not stand up
under examination. Our open access conditions
ensure that a pipeline cannot discriminate in
favor of its marketing affiliate or other ship-
pers that purchase gas supplies from the pipe-
line's marketing affiliate. In a competitive
environment. the marketer still must offer its
commodity at competitive prices to attract
customers. The fact that marketers are affili-
ated with the project sponsor does not lessen
the market or the marketer's need for the new
capacity or their obHgation to pliyfor the ca-
pacity under the tenns of their contracts. Fur-
ther t we note thar'transactions between
pipelines and affiliated marketers are paten,
tially subject to ~e~t~r CornqJission regulatory
oversight than transactions ~th n~-affiliates.
For:exa1;I}ple. the p.ipeline affil~teis subject to
the standards of conduct concerning market,ing
affiliates in Part 161 of the regulations.

Further. while we do not have jurisdiction
over non-jurisdictional companies affiliated
with interstate pipelines, we can exert control
over affiliated companies in particular circum-
stances where such action is necessary to ac-
complish the Commission's policies for the
transportation of natural gas in interstate com-
merce. More specifically. if an affiliated com-
pany acts in concert wiili its pipeline affiliate
ill connection with the transportation of gas in
interstate commerce in a manner that frus-
trates the Commission's effective regulation of
the interstate pipeline. we may look through or
disregard. the separate corporate structures
and treat the pipeline and affiliate as a single
entity. i.e.. a single natural gas company. In
doing so. we would regulate the affiliate's ac-
tivities as if the affiliate were owned directly
by an interstate pipeline.41

i-DominIOn suggests that the use of marketing
affiliates for joint veQture projects to construct
new facilities creates a dual standard and al-
lows new pipelines to have a competitive ad-
vantage over existing competing pipelines.
Dominion maintains that a new pipeline can
more easily secure the Commission's approval
of market based rates by claiming that it does
not have market power in a given market.
while A existing pipelines must make actual

.

.
times & Northeast Pipeline, L.L.C. (Maritimes), 76
FERC 1161,124 (1996), order on reh'g, 80 FERC
~ 61,136, order on reh'g, 81 FERC ~ 61,166 (1997);
Transcontinental Gas Pipe Line Corporation, 81
FERC 1161,104 (1997).

. 40 Dominion's protest, Attachment A at 6.

4! See Arkla Gathering Services Go.. 67 FERG

~ 61,257 (1994).

-;r 61,292 Federal Energy Guidelines

36 See Avoca Natural Gas Storage, 68 FERC

1161,045 (1994); TransColorado Gas Transmission
Coo, 67 FERC 1161.301 (1994); Texas Eastern Trans-
mission Corporation, 60 FERC 1161,138 (1992).

37 See. e.go. Ouachita River Gas Storage Co.. 76

FERC 1161.139 (1996); Steuben Ga.o; Storage Coo. 72
FERC 1161,102 (1995).

38 See Transcontinental Gas Pipe Line Corpora-

tion. 93 FERC 1161.241 (2000).

39 See. e.g., Texas Eastern Transmission Corpora-

tion. 84 FERC 1161.044, at po 61.191 (1998); Mari-
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mand for capacity will increase in the future.47
Thus, conditions may vary from market to
market, and while demand may be shrinking in
some markets, with capacity turn back as a
possible consequence, in other markets demand
may be growing and expansion of existing ca-
pacity may be needed. The EIA has specifi-
cally stated that demand in the southeast and
northeast regions is projected to grow. Under
the circwnstances, tl1e mere: pptentia)"that
some pipelines may experience capacity turn
back in the future does not persuade us in this
case to retreat from the'pofJl:y,,0(:recognizing
evidence,of market Qem~d in: tl1e fonn of
binding precedentagreemeot5. Further , ~ as--we
have previously stated,48 the Commission ques-
tions the true availability of turn-back .capac-
ity becaUse of its speculative nature. In any
market where pipelines experienCe high load
factor usage and there exists the potential for
continued natural gas growth..Y!~ believe that
current existing capacity will remain in de-
mand, which renders the possibility of long-
tenn, turn-back capacity too speculative to be
a viable alternative.

d. Available Upstream and Downstream
Capacity
Consolidated Edison alleges that it does not

have sufficient take-away capacity at the
Mount Vernon terminus of the proposed Mil-
lennium pipeline to accommodate the 350,000
Dth per day of capacity that Millennium pro-
poses to deliver. Consolidated Edison also ques-
tions the existence of available upstream and
downstream pipelines to accommodate the in-
creased capacity.

As noted above. Millennium has advised the
Commission that TransCanada and St. Clair
have withdrawn their applications before the
NEB to construct the related, upstream Cana-
dian facilities. Millennium contends, however,
that the Canadian regulatory process customa-
rily follows the Commission's approval of
projects involving related Canadian facilities.
In such cases, Millennium states that the Com-
mission has consistently conditioned its ap-
proval of pipeline facilities to require receipt of

market demonstrations for their own expan-
sions, and have a much tougher test to be
allowed market based rates."42

Dominion's arguments are unpersuasive. Do-
minion, for instance, fails to take into consider-
ation that a new company will generally incur
substantial start up costs, such as purchasing
new rights. of way, and that it cannot roll in
these costs since it does not have an existing
rate base. In any event.. Dominion 's conten-
tions are speculative, since Millennium pro-
poses cost based rates. rather than market
basedrates- ti built. Millennium will be in the
same situation as any other "existing" pipeline
should it choose to propose, in a future NGA
Section 4 proceeding, market based rates.

For thereasoris discussed above. we find that
Millennium has demonstrated adequate mar-
ket support for its proposals.

c. Existing Capacity

Dominion and others contend that the Com-
mission should consider existing capacity as an
alternative to Millennium's project. Dominion
recommends that the Commission consider: (I)
requiring existing pipelines to permit "reverse
open seasons," in which shippers may turn
back unneeded capacity, to alleviate the need
for new construction; (2) determining the po-
tential for long-tenn capacity releases under
the Commission's existing capacity release pro-
gram; (3) using unsubscribed capacity on ex-
isting pipelines; (4) expanding existing
pipelines at lower costs; (5) using capacity on
other new pipelines; and (6) creating incentives
for new service providers to use existing
pipelines.

The Commission's Pricing Policy State-
ment43 requires a pipeline seeking to expand its
existing facilities to detennine if there is any
existing capacity available on its system when
it detennines the size of its expansion project.44
However , we do not require that applicants
consider existing capacity on other pipelines.45
While we have recognized that capacity turn
back may be a problem on some pipelines or in
some markets,46 there are projections that de-

II. 1998) FERC Statutes and Regulations. Regula-
tions Preambles July 1996-December 2000 ~ 35.533.
at p. 35.736 Ouly 29. 1998).

.7 In the November 16, 2001 release of its ,. An-

nual Energy Outlook 2002," the Energy Information
Agency (EIA) of the Department of Energy projects
an increase in gas demand from 22.8 Td annually in
2000 to 33.8 Td and 34.5 Td annually in 2020.

48 See Independence Pipeline Company. 91
FER~ ~ 61.102. order issuing certificates, 92 FERC
~ 61.022. reh'g denied. 92 FERC ~ 61.268 (2000).

~ 61,292

42 Dominion's protest, Attaclunent A at 15.

43 Pricing Policy for New and Existing Facilities
Constructed by Interstate Natural Gas Pipelines, 71
FERC 1161,241 (1995), order denying reh'g, 75 FERC
1161,105 (1996).

44 Pricing Policy Statement, 71 FERC at p.

61,917.
45See Northern Border Pipeline Company, 76

FERC 1161,141, at p. 61,773 (1996), order issuing
certificate and on reh'g, 80 FERC 1161,152, order on
reh'g, 81 FERC 1161,215 (1997).

46 See Regulation of Interstate Natural Gas
Transportation Services, 63 Fed. Reg. 42,973 (August

FERC ReDorts
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stantial markets, or the lack of any
sig-nificant markets other than the recently
formed marketing affiliates.~
Dominion also suggests that the Commission

should determine if there should be different
environmental considerations for existing pipe-
line expansion projects versus green field pipe-
line construction. Dominion states that:

The Commission often requires rerouting of
,pipelines to minimize enviroomental impact.
Thetefore; it is a":small step 'to 'require the
applicant, to use the capacity of an existing

-pipeline'; With the plethorli. of joint prOj~
, MId capacity leases available or' potentially

-available in the U.S. Northeast; applicants
such as Millennium should be required to

.d~monstrate t~~-~~~'!'es wer~ se-
riously pursued~before prop~ing new green
field pipelines.51
We disagree with Dominion's suggestion that

there should be a higher standard to support, -

proposals for the construction of green field
pipelines. All pipeline construction projects
filed with the Commission must be shown to be
in the public interest to win approval and,
depending on the circumstances, more may be
required for a green field pipeline to the extent
that it would have more significant environ-
mental consequences or rely more heavily on
eminent domain to acquire a right-of-way. As
discussed below in the final EIS, we analyzed a
significant number of viable environmental al-
ternatives and determined that Millennium's
proposals, as modified by our staff, were ac-
ceptable for providing the proposed service to
this market area. In addition, through the ex-
tensive conditions imposed in this order, we
have taken the concerns raised by interveners
and commenters into account -and are mitigat-
ing the adverse impacts 10 the greatest degree
possible.

Although NEPA establishes environmental
quality as a substantive goal, NEPA does not
mandate that agencies reach particular sub-
stantive results.52 Instead, NEPA simply sets
forth procedures that agencies must follow to
determine what the environmental impacts of
a proposed action are likely to be.53 If an
agency adequately identifies and evaluates the
adverse environmental effects of the proposed
action, "the agency is not constrained by
NEPA from deciding that other values out-
weigh the environmental costs."54 As noted
elsewhere in this order, we have examined nu-

all necessary NEB approvals prior to com-
mencing construction.

With respect to downstream facilities. Mil-
lennium states that alternatives are available
to the Consolidated Edison interconnect at
Mount Vernon. Millennium contends that its
shippers can use upstream interconnects with
Columbia, AIgonquin, and Tennessee, to move
gas downstream from Millennium. Although
Millennium, believes that it will be able to
deliver the entire 3SO,~ Dth per day to the
Mt>iJnt Vernon interconnect with Consolidated
Edison-.Millenniumstates that it andlts ship-
pers-are willing to accept the"risks of relying on
Consolidated EdiSOn for take-away capacity
and service to customers in New York City.

As is our policy concerning upstream facili-
ties, we will condition the certificate issued
herein to prohibit any construction by Mhlen-
nium prior to TransCanada's and St. Clair's
receipt of all necessary NEB approVaIs.49 As to
the downstream capacity, in an ;October 24,
2001 letter to the COmmission, Consolidated
Edison states that it recognizes and supports
the need for new interstate pipeline capacity in
the New York City area and that it continues
to pursue and discuss with Millennium issues
related to any necessary interconnection of fa-
cilities. In any event, Millennium's shippers
appear to be content with their range of down-
stream transportation options. In light of these
factors, we will dismiss Consolidated Edison's
concerns.

e. Green Field Pipelines
Dominion asserts that the Commission's

standard for demonstrating market need
should be different for pipelines proposed to be
constnicted in existing rights-of-way, as op-
posed to green field pipelines (pipelines requir-
ing Dew rights-of-way). Specifically, Dominion
contends that the:

[C]ondemnation privilege which inheres in
all certificates should be a strong reason for
the Commission to take a second look in
applying related policy considerations. For
example, how far should the Commission go
in letting a pipeline be constructed with an
"at-risk" condition without improperly dele-
gating its substantive authority under the
[NGA] to the applicant? Recognizing that a
certificate will allow an applicant to con-
demn private property, the Commission
must consider with disfavor the lack of bind-
ing precedent agreements, the lack of sub-

. SI Id. at 17.

52 Robertson v. Methow Valley Citizens Council.

490 U.S. 332.350 (1988).

53 Id.

54 Robertson. 490 U.S. at 350.

'ir 61,292 Federal EnerI'Y GuidelInes

49 See, e.g., Vector Pipeline, L.P. (Vector), 85
FERC '61,083 (1998), order on reh'g and issuing
certificates. 87 FERC '61,225, order on reh'g, 89
FERC '61,242 (1999); Maritimes, 76 FERC '61,124
(1996).

~ Dominion's protest, Attachment A at 5.
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the EIA, Gas Research Institute, Interstate
Natural Gas Association of America, and the
Cambridge Energy Research Associates, fore-
cast increasing demand for natural gas in the
northeastern United States (particularly for
electric generation) and the need for increased
pipeline capacity to meet that demand.56

The proposals will also diversify the range of
gas supplies available to the northeast. Millen-
nium will provide another pipeline for shippers
to tr~~rt,~j~ .$~~p~j-W~ re-
gion ~d MiPennium's i~ter~~~ts wi~ COo

lumbi~ A\~~n9u- iIi~~d'Te~~ ~cJ?,~~~deac::ceSStoD gas , supplieS~ , from. oomesuc-S1:ipply

areas as well. The addition of a new pipelfiiJ.in
tl1e- region;wiffi ~td:mtlitiple supplY ar-
e:as, wilfexparid'-ShipperS' options, promoting
the growth of competitive markets fm" nat1lra1
gas a:nd potentially- contributing to lowet and
more stable natural gas prices over the long
term. The project will also increase the overall
reliability of the region's infrastructure and
offer ;m additional source of outage protection.
In addition, the pipeline capacity created by
Millennium's proposals should foster the devel-
opment of more North American energy sup-
plies. Finally, the project will allow for a
greater measure of energy mdependence, espe-
cially to the extent new gas supplies delivered
to the region by Millennium displace overseas
energy supplies.

We recognize that TransCanada and St.
Clair have withdrawn their applications to con-
struct upstream Canadian pipeline facilities.
This order, however, provides that Millennium
cannot begin to construct its facilities until
TransCanada and St. Clair receive all neces-
sary approvals from the NEB to construct
their facilities in Canada. We also r~that there m~y ~1~ateIy. ~ a need ' for! .an

expansion of conSolidated Edisort'sJac;iiliti~:at
the downstream end of MillenniWD's system.
Nevertheless, Millennium has demonstrated
that a market exists for its -proposals; that its
shippers are aware of the operational consider-
ations on the Consolidated Edison's system,
and that its shippers are willing to take the risk
and responsibility for securing delivery of their
gas supplies to Consolidated Edison. In addi-
tion, as discussed below, there will be locally
significant environmental impacts associated
with construction of the Millennium project.
particularly on the eastern-most segment of the~

merous alternatives, including use of existing
systems (along with enhancements) and found
none to be superior to Millennium's proposal.
We believe that granting an existing pipeline a
competitive advantage over a green field pipe-
line simply because it already has a pipeline in
the ground is contrary to the Commission's goal
of promoting competition.

f. Eminent Domain
Numerous interveners and commenters are

coricenii.f abOut')~iliiherltdomain. .~ raise
questior1S a'bOuf,'valu~tfbn ana reimbursement;r ' .c .
including ~hether the' .pipeline coUld be'-1"e'-
quired to- ;fuaKe-Iease payrnen£s; p~ ariDua1
rent, or" i5sue:~pany' stock for"Use of the
property. They'i)-e' als&cotiGeli1ed about dam-
ages andl9SS"-of income dUrlngconstroction and
perceiveO..losS ()fc'Propetfy~-values. FUrther ,
sOme interveners and commenters contend that
Millennium is- riot' a utility company and
should not be permitted to use eminent dortlain
to take private property for corporate prof"Jts.

Generally, compensation for the gianting of
a pipeline easement is determined as the result
of negotiations between the pipeline company
and the landowner. These negotiations could
potentially include compensation for damage
to the property or for any perceived loss of
property value.55 If an easement cannot be
negotiated With the l~downer, and the project
has been certificated by the Commission, the
company may exercise in court the right of
eminent domain granted to the pipeline under
Section 7(h) of the NGA. In an eminent do-
main proceeding, the court will require the
pipeline to compensate the landowner for the
right-of-way, as well as for any damages in-
curred during construction, The level of com;.
pensation would be determihed --by the court
according to tl:1e state l~ws that set forth the
procedures for the use 01 eminent domain once
the Commission issues a certificate.

g. Conclusion
We believe that the benefits of the Millen-

nium's proposed project are clear and signifi-
cant. Millennium has entered into f"1rIn, long-
term, binding precedent agreements for two-
thirds of the pipeline's capacity. In addition,
general market demand projections in the re-
gion lend support to the need for this project.
Specifically, studies conducted by government,
industry .and private organizations. including

because existing capacity is constrained. The NYPSC
states that New York City needs 300 MW of in-city
electric generation immediately and 200 MW each
year thereafter to meet expected demand. The
NYPSC also states that this new generation must be
within city limits because of transmission constraints
and must be almost exclusively gas-flred because of

environmental guidelines.

~ 61,292

55 See. e.g.. Appeal of GiesJer. 622 A.2d 408

(1993).
56 See '.Staff Analysis of Natural Gas Conswnp-

tion and Pipeline Capacity in New England and the
Mid-Atlantic States,'. December 1999. In addition. on
July 27. 2000. the NYPSC filed comments in support
of Millennium's proposal. stating that the need for
new pipeline capacity into New York City is critical
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project, extending from the Hudson River into
Westchester County. However, most of the im-
pacts are short tern1, occurring only during the
actual period of construction, and can be miti-
gated extensively through the environmental
conditions adopted in this order. Specifically,
to address the project's expected impacts, we
will require Millennium to comply with numer-
ous !.-pecial environmental conditions, including
requirements I«:-, ~ -

.a third-party contractor {con~ition 11?;;

.immediate restoration of -residential
properties. boails. and roads {conditions 13
and 14);

.construction in aquifer protection areas
and public supply watersheds (conditions 18
and 19);

.construction in Lake Erie {condition
25);

.a Hudson River crossing plan within a
September 1 to November 15 construction
window {condition 27);

.a site-specific construction plan for
crossing the Catskill Aqueduct (condition
28);

.protecting endangered species in the
Hudson River (condition 32);

.a wetlands specialist during wetland res-
toration (condition 40);

.an environmental mitigation complaint
resolution procedure (condition 43);

.site specific plans for in-street construc-
tion in Mount Vernon (condition 48);

.a blasting plan for the ConEd Offset/
Taconic Parkway Alternative (condition 59);
and

.site specific plans for construction along
the ConEd Offset/Taconic Parkway Alterna-
tive adjacent to the Jane E. Lytle Memorial
Arboretum. through the Teatown Lake Res-
ervation; across the New Croton River water-
shed, and near residential properties
(conditions 61, 62, 63 and 64).
Moreover, Millennium's route outside of

Westchester County is adjacent to or within
existing rights-of-way, which will significantly
minimize overall environmental impacts.

Accordingly, we rmd that in order to meet
the growing energy needs of the northeast, in-
cluding the New York City metropolitan area,
new infrastructure is needed to bring addi-
tional natural gas supplies to market. Millen-
nium has demonstrated a market by entering
into long-tenn. binding. precedent agreements
for two-thirds of the project's capacity. In addi-
tion. Millennium and its shippers are willing to

assume the risk associated with getting the gas
to market. We conclude that Millennium's pro-
posals are viable from an economic and envi-
ronmental standpoint and can meet the needs
of the expanding market on a timely basis. In
assessing the viability of alternatives to Millen-
nium's project, including Texas Eastern's and
Algonquin's alternative, we have been unable
to find an alternative that would not create
similar, ~turbances to o~ locations. ~tber
landowners, and other envirOnmentallY 'Serisi-
tive ar"eas in New York or-,ne;i~boiirig'states..~.- -" .
Thus. we find that Millenm~'~ pr,opoSa1s are
in the public convenience and n~ty .

, ..
Nevertheless, we will not at tl1js time certifi.

cate a specific route for the Millennium pipe-
line through Ute City Qf Mount Verno~ During
the course of tl1js proceeding, ~ citizens ~f
Mount Vernon raised numerous. specific con-
cerns about pipeline construction through their
community and objected to the location ofMjI-
lennium's tennination point at South 8th Ave-
nue and West 4th Street. For this reason, the
final EIS modified the pipeline's tennination
point to tie into Consolidated Edison's existing
pipeline at the intersection of South 7th Ave-
nue and West 4th Street, which would avoid
construction near the Greater Centennial Mri-
can Methodist Episcopal Zion Church and a
neighboi-hO<Xi health clinic. However, in an at-
tempt to further address the concerns of the
citizens of Mount Vernon, we will ask Millen-
nium to negotiate with elected officials and
interested parties and citizens in Mount
Vernon and to work toward reaching an agree-
ment on a route to an interconnection with
Consolidated Edison's high pressure line. At
the end of 60 days. we will issue a imal order
authorizing Millennium to construct its pipe-
Iin~. including a specific route to the tennina-
tion point. An alternative route through Mount
Vernon may require additional consideration
under NEPA and other provisions of law. To
ensure that a route through Mount Vernon can
be found, the parties may use the Commission's
Dispute Resolution Service.

2. Rate Issues
a- Recourse Rates

Dominion questions Millennium's use of a
levelized cost of service rate design. Dominion
contends that Millennium has not demon-
strated extenuating circumstances to warrant
use of this rate design and alleges that it im-
poses an unnecessary competitive distortion.

In the past, the Commission has approved
levelized cost-of-service rate designs, Imding
that they provide just and reasonable rates.S7
Such a imding is appropriate here, as modified

57 See. e.g., Alliance Pipeline L.P. (Alliance), 80

FERC '61,149 (1997); order on reh'g and issuing

1f 61,292

certificates, 84 FERC f 61,239 (1998), reh'g denied,
85 FERC 1161,331 (1998); Vector, 85 FERC , 61,083

Federal EnerlY GuidelInes



Commission Opinions, Orders and Notices 62,3231-4-20021048

Alliance, Portland, Maritimes,59 we will ap-
prove Millennium's proposed rate of return on
equityof 14 percent, but require Millennium to
design its rates on a capital structure of 75
percent debt and 25 percent equity which re-
sults in an overall rate of return of 9.13 per-
cent, or .65 percent lower than that proposed
by Millennium.

Our determination as to the rate of return
will necessitate revisions to Millennium's pro-
posed FTS, ITS, and PAL recourse rates. Thus,
we 'will require MillenmUmto revise ItS ,rates
31id file,these rates at least 6(tdayspri()r""to itsl.

n -"--" ce date ." "0 ;-
~.y. .' ,,0.

"When'MillenniUiti'fires its initla1 rates, we
will allow It to mOOify the cost of 5erviC;. and
resulting rates authorized i1erein-tii1he extent:'
necessary to reflect the actual cost of debt
incurred to construct' the projeCt. 'H~ever , if
Millennium desiieSta make any other changeS
not specifically authorized by this order prior
to placing its facilities into service, it will need
to file an amendment to its application under
Section 7(c). In that f"lling, 'Millennium will
need to provide cost data and the required
exhibits supporting any revised rates. After the
in-service date, Millennium must make an
NGA Section 4 filing to change its rate to
reflect revised construction and operating
costs.

b.Negotiated Rates
Millennium requests negotiated rate author-

ity for Rate Schedules FTS, ITS and PAL. We
find that Millennium's proposal to offer negoti-
ated rates generally conforms with the guide-
lines for negotiated rates as set forth in the
Commission's Alternative Rate Policy State-
ment.ro Under that policy, as aff"lrmed by the
Commission in NorAm Gas Transmission Com-
pany,61 any revenue shortfall due to the 'ower
negotiated rates cannot be recovered from ex-
isting shippers. Thus,'(j\Jr policy is to permit
negotiated rates at lower than recourse rates in
all cases, even to affiliates, and not only when
lower rates are needed to compete for business.
Accordingly, we will approve Millennium's pro-
posed negotiated rate proposal, subject to the
conditions set forth herein. In addition, consis-
tent with NorAm, we will require Millennium

Gas Pipelines, 74 FERC ~ 61,076 (1996), reh'g and
clarification denied, 75 FERC ~ 61,024 (1996), reh'g
denied, 75 FERC ~ 61,066 (1996); petition for review
denied, Burlington Resources Oil & Gas Go. v. FERG,
Nos. 96-1160, et al., U.S. App. Lexis 20697 (D.C. Cir.
July 20, 1998).

.

61 NorAm Gas Transmission Company (NorAm),

77 FERC 1161.011 (1996). order on reh'g, 81 FERC

1161.204 (1997).

by the discussion below, because Dominion has
(ailed to provide any evidence that Mi1Ien-
nium's proposal deviates from those the Com-
mission has previously approved.

Millennium proposes to depreciate its facili-
ties over a 20-year period, with deprecation
rates consistent with the levelized cost-of-ser-
vice associated with 15 and 20 year contracts,
and straight-Iine depreciation for the lO-year
contracts. Millennium also proposes that it be
accorded -regulatory asset treatment for the
difference between its stra'ight:lrne and
levelized depreciation expense. ,We will ap-
proye.. Mjll~~ium'r. method for treating
depreciation. "

Millennium proposes a capital structure of
65 percent debt and-35 percent equity, with a
14percentretum on equityand a 7.5 percent
cost' of debt, resulting in an overall rate of
return of 9.78 percent. Millennium will use
project financing tu obtain the non-recourse
debt and the project! partners will contribute
the equity component of the -capital structure.
Millennium contends that this capital struc-
ture was chosen because it serves to lower the
overall cost of capital and rates. Millennium
states that it based its proposed capital struc-
ture and requested return on equity on the
capital structures and returns approved by the
Commission in Alliance, Portland. and Mari,-
times.58 Millennium asserts these were similar
projects of comparable risks, organized as lim-
ited liability companies or partnerships and
using project financing.

Although it has proposed a capital structure
of 65 percent debt and 35 percent equity, Mil-
lennium will not execute any financing agree-
ments until after the Commission authorizes
the project. Thus. Millennium's actual capital
structure is unknown at this time. In addition,
although Millennium contends that its capital
structure is based on those approved for Alli-
ance. Portland. and Maritimes, the capital
structures approved in those proceedings
ranged from 75 to 70 percent debt and 25 to 30
percent equity, while Millennium is proposing
a capital structure consisting of 5 to 10 percent
more equity, with no justification for the in-
crease. Thus, consistent with our rulings in

(Footnote Continued}

(1998); Portland Natural Gas Transmission System
(Portland), 76 FERC 11 61,123 (1996).

58 Maritimes, 80 FERC 11 61,136, order on reh'g,
81 FERC 11 61,166 (1997).

59 See also Cross Bay Pipeline Company, L.L.C.,
et al., 97 FERC II 61,165 (2001); Vector, 85 FERC
~ 61,083 (1998).

60 Alternatives to Traditional Cost-of-Service
Ratemaking for Natural Gas Pipelines and Regula-
tion of Negotiated Transportation Services of Natural

~ 61,292FERC Reports
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actual operation to justify its existing recourse
rates or to propose alternative recourse rates to
be effective no later than three years after the
in-service date.66 In its filing, Millennium's
projected units of service must be no lower
than those upon which its approved initial
rates are based.67 The filing must include a cost
and revenue study in the form specified in
Section 154.313 of the regulations, updating
cost-<1f~rvice data, in~uding the cost of plant-
in~rvice. ITS revenuecrOOiting. rAL~
and throughput.

~ Cost Oves-nms .,~c
Considering the envir~nmental mitigation

measures imposed herein and the variOOs de-
lays encounterOO with this project. there is the
potential for cost overruns. To apportion the
risk of cost OVerTUns. Millennium and the ship-
pers have agreed to rate caps that are set forth
in Section 3 in each of the pro forma F1m1
Transportation Services Agreements. Any cost
ovemms would initially be borne by the ship-
pers. but only up to the rate caps. After that
point, Millennium would bear any cost over-
runs above the rate caps. When Millennium
files its statement on construction costs within
six months after the facilities are constructed.
in compliance with Section 157.20(cX3) of the
regulations, it will need to compare the pro-
jected construction costs to the actual costs and
explain any significant differences.

e. IT Revenue Crediting
Millennium does not propose to allocate any

costs to interruptible service. Consistent with
Commission precedent, we will require Millen-
nium to allocate an appropriate level of the
estimated cost of service to its interruptible
service, recalculate its rates, and file documen-
tation demonstrating its recalculation.68 In the
alternative, Millennium may choose to credit
the ITS revenues to its f"1m1 shippers. If it does
so, Millennium must revise its tariff to provide
for a mechanism to credit 100 percent of the
ITS revenues, net of variable costs, to its firm
recourse rate shippers.69

.

.

to file either its negotiated rate contract or
tariff sheets that reflect the essential elements
of its negotiated rate agreement in sufficient
detail to enable shippers that believe they are
similarly situated with respect to a particular
negotiated rate customer to make such a deter-
mination.62 In addition, Millennium's negoti-
ated rate authority is subject to our policy
protecting the recourse rate-paying shippers
against inappropriate cost-5hifting with negoti-
ated rates and,discount adjustments and what
deviations are permitted as part of a negoti-
ated rate ~ent.. 63 Further. we will require
Millennium to maintain separate and identifi,.
able accounts for volumes transported. billing
detenninants. rate components, surcharges.
and revenues associated with its negotiated
rates in sufficient detail so ~t they can be
identified in Statements G. I. and J in any
future NGA Section 4 or 5 rate cases.

There are. however .some aspects of Millen-
nium's proposal that must be modified to be
consistent with Commission policy. Millen-
nium's tariff provides that its negotiated rates
may have individual components t.'1at exceed
the maximum rate. or are less than the mini-
mum rate. or have a rate design that is differ-
ent from the one reflected in its tariff.64
Millennium's tariff is also unclear as to how it
will evaluate negotiated rates using rate fonns
other than the approved recourse rate design,
and negotiated rates at less than the maximum
recourse rate for the purposes of capacity allo-
cation, scheduling, curtailment and the right of
rlJ"St refusal.65 In addition. Appendix D identi-
fies various tariff sheets that contain tariff
language appearing to foreclose negotiated
rates that are permitted elsewhere in the tariff.
We will require Millennium to file revised ne-
gotiated rate tariff language when it files its
actual tariff sheets in this proceeding.

c. Triennial Rate Review

Consistent with Commission precedent, we
will require Millennium to file a cost and reve-
nue study at the end of its rlJ"St three years of

.

~ 61,205, at p. 61,687 (2000); Vector, 85 FERC
U 61,083 (1998).

67 Id.

68 See, e.g., Horizon Pipeline Company, L.L.C.,

92 FERC 1/ 61,205 (2000): Independence Pipeline
Company, 89 FERC 1/ 61,283 (1999); Maritimes. 00
FERC U 61,136 (1997).

69 Millenniwn proposes to credit $2,000,000 in

revenue from interruptible and park and loan service
to Rate Schedule FTS. Millenniwn does not explain
what percentage of total ITS revenue the $2,000,000
represents. In any event, Millenniwn's pro forma
tariff fails to provide any mechanism for the crediting
of ITS and PAL revenue.

.

~ 61,292. Federal Enerr.y Guidelines

62 NorAm, 81 FERC at p. 61,872.

63 ANR Pipeline Company, 97 FERC 1161,222
(2001); ANR Pipeline Company, 97 FERC 1!61,223
(2001); ANR Pipeline Company, 97 FERC 1161,224
(2001); Tennessee Gas Pipeline Company, 97 FERC
161,225 (2001).

64 Section 1.43 of Millennium's pro forma General
Terms and Conditions at Original Sheet No.61.

65 Tennessee Gas Pipeline Company, 76 FERC
, 61,224 (1996); a-der on reh'g, 77 FERC 11 61,215
(1996).

~ See, e.g., Trunkline LNG Company, 82 FERC
161,198, at p. 61,780 (1998), aff'd sub nom.
Trunkline LNG Co. v. FERC, 194 F.3d 68 (D.C. Cir.
1999); Horizon Pipeline Company, L.L.C., 92 FERC
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fully in the secondary market. For the same
reason, we will require that the maximum rate
for capacity released for 10 to 15 years be the
Tier II rate of $0.4989 per Dth. with the maxi-
mum rate for capacity released for greater
than 15 years being the Tier III rate of
$0.4745 per Dth.

c. GISB Standards and Order No.637
Compliance
In the regulations, we have adopted various

standardS; promulgated by GISB, Jor con-
ducting business practices and electronic com-
munication with interstate gas pipelines. The
standards are intended to govern nominations,
allocations, balancing, measurement. invoicing,
capacity release. netting and trading, and
mechanisms for electronic communications be-
tween pipelines and those with whom they do
business. While Millennium's pro fonna tariff
sheets include standards that purport to com-
ply with the GISB requirements, those require-
ments have changed substantially since the
appliCation was filed. In addition, subsequent
to the rIling of Millennium's application, we
issued Order No.637 and its progeny, which
revised the regulations relating to scheduling
procedures, capacity segmentation, and penal-
ties in order to improve the competitiveness
and efficiency of the interstate pipeline grid.

For these reasons, Millennium must revise its
pro fonna tariff sheets to comply with the
Commission's current regulations. Thus, we
will require Millennium to file, within 60 days
from the date of this order, pro fonna tariff
sheets reflecting the current GISB standards.
The GISB standards in Millennium's tariff
must be incorporated by reference or incorpo-
rated verbatim. Further, Millennium must rIle
a chart that identifies the location of the GISB
standards in the tariff and those incorporated
into the tariff verbatim. In addition, the re-
vised pro fonna tariff sheets must also reflect
compliance with Order Nos. 637 and its prog-
eny as well as other orders concerning such
issues as scheduling equality and discounting.73
Millennium must file a detailed description of
how its tariff fully complies with Order No.
637, along with a chart that identifies the
location of the tariff changes made to comply
with Order No.637 , and any other changes to

.

3. Tariff Issues
In general. Mi1Iennium's pro forma tariff

complies with Part 284 of the regulations.
However, since Millennium made its filing in
1997, many changes in the industry and the
regulations have taken place, among them the
continued evolution of the standards set out by
GISB and the implementation of Order No.
637.70 Thus, we will require Millennium to
revise its tariff in accordance with the discus-
sion below and in accordance with the specific
tariff revIsions reflected in Appendix D to this
order. We will require Millennium to file its
revised pro forma tariff sheets within 8} days
of the date of this order. !'

.a: Rate Schedule PAL
Rate &hed.ule PAL is an interruptible park

and loan service that has no assetS reserved to
provide the service. Rather, Millennium will
rely on system flexibility, line pack and other
measures to provide the service.

We are concerned that the terms of service
make no provision for Millennium to recall its
gas if those assets are required to provide un-
constrained firm services. We will require Mil-
lennium to propose terms of service that reflect
the Commission's holding in ANR Pipeline
Company.71

b. Capacity Release
Rate Schedule FTS provides for capacity re-

lease for the three tiers of service, with rates
dependent upon the terms of the contracts.
Shippers with a longer term contract receive a
lower rate. Since the Tier II and III shippers
have the lowest rates based upon their respec-
tive IS and 20 year contracts (and can release
their capacity at lower rates and still achieve
full cost recovery), those shippers have an in-
herent advantage in the capacity release mar-
ket over service released by Tier I shippers and
over Millennium's service. To at least partially
level the playing field for the Tier I shippers,
we will require, consistent with our order in
Algonquin LNG, Inc,,72 that Millennium pro-
vide the Tier I rate of $0.5353 per Dth as the
maximum capacity release rate for all capacity
released for less than a lo-year term. This
capacity release rate will at least give Tier I
shippers an opportunity to compete success-

71 77 FERC 1161.080 (1996). reh'g denied. 79

FERC 1161.073 (1997).

.
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70 Regulation of Short-Term Natural Gas Trans-
portation Services, and Regulation of Interstate Nat-
ural Gas Transportation Service, Order No.637 , 65
Fed. Reg. 10,156 (February 25, 2000), FERC Statutes
and Regulations, Regulations Preambles July
1996-December 2O(X) 1[ 31,091, at p. 31,308 (2000),
order on reh'g, Order No. 637-A, 65 Fed. Reg. 35,706
Uune 5, 2000), FERC Statutes and Regulations, Reg-
ulation Preambles july 1996-December 2000 1[ 31,099
(2000), order denying reh'g, Order No.637-8, 92
FERC 1[ 61,062 (2000).

FERC Reports

72 79 FERC ~ 61,139 (1997); order on reh'g, 83

FERC ~ 61,133 (1998).

73 See Colorado Interstate Gas Company, 95
FERC ~ 61.321, at pp. 62,120-21, order on reh'g, 96
FERC ~ 61,186 (2001); Granite State Gas Transmis-
sion, Inc., 95 FERC ~ 61,450, order on compliance, 96
FERC ~ 61.273, at pp. 62,036-37 (2001).
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of service. MillennIum should record the appli-
cable regulatory asset in Account 182.3, Other
Regulatory Assets, and the offsetting credit in
Account 407.4, Regulatory Credits. Millen-
nium should extinguish or amortize the regula-
tory asset by crediting Account 182.3 and
debiting Account 407.3, Regulatory Debits,
over the period such amounts are recovered in
rates.

c. Income Taxes
: ; C.".'L ,;

Millennium proposes aq income tax. allow-
ance in its cost of service.computed on the basis
of full interperiod tax allocation at its currently
effective corporate income tax rate.]6 Since all
of Millennium's partnership interests are held
by corporations, we will treat Millennium .as if
it .-Were a corporation for accounting '-and rate
pilrposes, and require Millennium to follow
comprehensive interperiod tax allocation proce-
dures. Comprehensive interperiod tax alloca-
tion procedures mean recording a full provision
for all income tax effects of temporary differ-
enCes between recorded amounts on the books
of Millennium and amounts reported for in-
come tax purposes on the tax returns of each
corporate tax. paying member.

d. AFUDC

Millennium proposes to use the project fi-
nancing approach for determining the cost of
funds that should be capitalized as part of the
original cost of the project. Under the project
financing approach, Millennium may only cap-
italize the net cost of funds required to finance
construction of the project using the project
f"mancing procedures as directed by the Com-
mission in similar cases.]] Millennium must
calculate the AFUDC rate based upon the
Commission's revised capital structure and
rate allowed for the proposed project: 75 per-
cent debt at an interest rate of 7.5 percent and
25 percent equity based on a 14 percent rate of
return. Millennium must recalculate its
AFUDC based upon the revised capital struc-
ture. using an AFUDC rate that does not ex-
ceed the overall project capitalization and cost
rates for the entire construction period. If the
actual cost of debt financing exceeds 7.5 per-
cent, Millennium may include the actual cost

its revised pro forma tariff. Finally, we will
require Millennium to comply with the Section
154.201 filing requirements by submitting a
marked version of the tariff pages that were
changed from its initial application.

4. Accounting

a. Depreciation

Millennium proposes a straight-Iine deprecia-
tion rate of five percent per annum over a
2O-year period for the facilities. A straight-line
method to record bOok depreciation is consis-
tent with the Commission's Uniform System of
A~ounts.

b. Regu]atoJy Assets
Millennium proposes a levelized rate meth-

odology for its 15 and 20 year agreements that
varies depreciation expense for rate purposes.
Millennium proposes to record a regulatory as-
set for the difference between the straight-line
depreciation expense for financial accounting
purposes and the depreciation expense recov-
ered in its levelized rates. Millennium will re-
cord a regulatory asset during years 1-6 for the
15 year agreements, and during years 1-12 of
the 20 year agreements. The regulatory asset
will be recovered and amortized over years
7-10 and years 13-20 for the 15 and 20 year
agreements, respectively.

Under the Uniform System of Accounts, it is
appropriate to record a regulatory asset for
costs that would otherwise be chargeable to
expense only when it is probable that the costs
will be recovered in future rates.74 In recent
orders on rate levelization plans, the Commis-
sion concluded that the Order No.552
probability test is met to the extent that a
pipeline's capacity is subscribed at certifica-
tion.75 Thus, we allow regulatory assets (or
liabilities) to be recorded for the differences
between book depreciation expense and the
amount of depreciation included in rates to the
extent the pipeline's capacity is subscribed.

To the extent Millennium has executed con-
tracts for its usable capacity over the respec-
tive terms of the shipper's agreements, we
conclude that it would be appropriate for Mil-
lennium to record a regulatory asset for the
under recovery of its levelized, depreciated cost

.
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issuing certificate and denying reh'g, 72 FERC
~ 61,167 (1995). order vacating order. 75 FERC
~ 61,108 (1996).

76 Millennium proposes an effective federal in-
come tax rate of 35 percent. No state income tax is
included since New York does not assess such taxes on
pipeline companies.

77 See Mojave Pipeline Go.. 69 FERC ~ 61.244, at
p. 61.928 (1994); Alliance. 80 FERG at pp. 61,602-03
(1997).

Federal Energy Guidelines

74 Revisions to Uniform System of Accounts to

Account for Allowances under the Clean Air Act
Amendments of 1990 and Regulatory-Created Assets
and Ljabilities and to Form Nos. I, I-F, 2 and 2-A,
Order No.552. FERC Statutes and Regulatjons, Reg-
ulatjons Preambles January I99I-lune 199611 30.967
(March 31, 1993).

75 See, e.g.. TransColorado Gas Transmission

Company, 67 FERC II 61,301. at p. 62,064 (1994),
order on reh.g, 69 FERC II 61,066 (1994); Mojave
Pipeline Company, 69 FERC II 61.244 (1994), order
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vide open-access transportation service. As an
eligible interstate pipeline, it is in the public
convenience and necessity to issue Millennium
a Part 157 blanket construction certificate to
undertake certain activities related to its pro-
posed pipeline facilities, as defined in the ap-
plicable regulations of Subpart F of Part 157 of
the regulations. We also find that it is in the
public convenience and necessity to issue Mil-
lenniurna. Part.-284:blanket.transportation cer-
tificate to provide:'open-Qcc9':1ransportation
service, as defined in the applicable-01:e~ti9~
of Subpart G of Par): 2~of th~r:eguJations. r, .1 '-1 ,', "" , " .,v.,~. --
; 6. Preside~tjalrPt;rmitjaD.d S~ction 3

Auth~tion.;:--~:--::;:- -'"J:;-:,;,~ ::":- .:;,.
,On.FebruarY 26.1998. the CommiSsion sent

copies of MillenniUm's application and a draft
Presidential Pennit to the Secretaries of De-
fense and State for their recommendations; In
letters received at the Commission.on- March
23, 1998, the Secretaries of Defense and State
indicate that they do not object to the issuance
of the Presidential Permit. Accordingly, we will
issue Millennium a Presidential Pennit to own,
operate, and maintain the proposed Lake Erie
border crossing facilities.

Millennium's operation and maintenance of
the Lake Erie border facilities at the interna-
tional border between the tJnited States and
Canada for the purpose of importing natural
gas is subject to the Commission's jurisdiction
under Section 3 of the NGA. An application
under Section 3 will be approved unless it "will
not be consistent with the public interest." We
find that Millennium's proposal to own, oper-
ate, and maintain the border facilities to im-
port natural gas will facilitate the growing
international energy trade between the United
States and Canada, as well as further the for-
eign policy goals of the United States. Accord-
ingly, we will grant Section 3 authorization.

7. Initiation of Capacity Lease

Subsequent to Columbia's abandonment of
facilities, but prior to the completion of con-
struction of Millennium's entire system, Co-
lumbia contends that it will need to make use
of capacity on Millennium's system to provide
service to its A-5 shippers. Millennium asserts
that it requires no authorization from the Com-
mission in order to lease capacity on its incom-
plete system prior to the project's in-service
date. However, Millennium has requested issu-
ance of any necessary Commission authoriza-
tions or waivers in the event the Commission
determines that such authorization is required.

Service to the A-S shippers will continue to
be provided by Columbia under Columbia's

of debt In the final determination of its
.o\FUDC rate.

e. Acquisition of Columbia's Facilities
Millennium proposes to acquire facilities

from Columbia at original cost, less the associ-
ated accumulated depreciation, in exchange for
a partners equity interest in its project. Mil-
lennium will record the $28 million original
cost in Account 101, Gas Plant in Service; and
t11e asSOCiated- $1 tnimon~accurnulatea. depreci.i
atii>ii in AcCoont 108, Accumulated PrOvision:
for DepreciatiOn of Gas t:JtilifY'-Plarit: Millen-
nhirri -wi1lrr.ecord Columbia's'"$2f'million ~mty
int'ereSt'fuActount 21t;;MiSCena:neo(Js Paid~inCapit:af and r~ord ' deferred iricoirietaxeS in the

samearnount as reCorded On Columbia's books
for: the'iransferred'facilitieS: Miit~urii.s' ac~,
counting conforms to the Unifonn system of
Accounts. We win accept Millennium's propOo
sal, except as noted below. r,

, ,

When a gas plant constituting an operating
unit or system is conveyed or transferred to
another by sale, merger, consolidation, or other-
wise, Gas Plant Instruction (GPI) No. S(F)
requires that the transaction be recorded in
Account 102, Gas Plant Purchased or Sold. The
Uniform System of Accounts requires that a
filing be made within six months of the trans-
action that shows ttx: entries clearing Account
102 when a natural gas company uses Account
102. This requirement gives the Commission
the opportunity to review the actual account-
ing entries related to the transaction to verify
that they conform with the requirements of the
Uniform System of Accounts. We will require
Millennium to comply with the requirements of
Account 102 and GPI No. 5(F) and file the
appropriate journal entries to clear Account
102 within six months of the date of the
transfer .

f. Capacity Lease
Millennium proposes to lease capacity to COo

lumbia in order to enable Columbia to continue
serving its A-S shippers. Millennium proposes
to treat the capacity lease as an operating lease
for accounting purposes. Millennium will re-
cord the monthly receipts in Account 489.2,
Revenues from Transportation of Gas of Others
Through Transmission Facilities. We have ap-
proved similar accounting proposals for trans-
portation capacity lease agreements in other
cases.78

5. Blanket Certificates
Millennium requests a Part 157, Subpart F ,

blanket certificate for the construction, main-
tenance, and operation of its pipeline and a
Part 284, Subpart F, blanket certificate to prOo

.
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78 See Tnmkline Gas Company and Koch Gat~

way Pipeline Co.. 80 FERC 1161.356 (1997).
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purtenant to an authorized or proposed trans-
mission pipeline system and which are
installations only for the purpose of obtaining
more efficient or more economical operation of
the authorized or proposed transmission
facilities. ..."

We find that the overpressure protection
equipment does not qualify as auxjliary facili-
ties under Section 2.SS(a) of the regulations,
because they are necessary to provide C9ntinu--
iitg service to Columbia's exis~ A~S Shippers (

(

.

.

tariff, but Millennium will be the owner and
operator of the facilities over which those ser-
vices will ultimately be performed. Thus, Mil-
lennium's operation of the former Columbia
facilities after: they have been abandoned and
replaced will render Millennium subject to the
Commission's jurisdiction as a "natural gas
company" under Section l(b) of the NGA. Such
operation will be pursuant to the certificates
which are issued herein. Millennium does not
require any additional certificate authority.,. ;;
B. Columbia

1. Abandonment of FaCilities
Columbia's prop()Saj to abaitdon its Line A-S

facilities will permit Millennium to use a por~
tionof Columbia's existing facilities and tights-
of-way for Millennium's pro~ minimize the
need to construct duplicative lacilities. and
limit the need foc a new right -0! .way. ' At the
same time. the capacity lease and exchange
arrangement betWeenc Columbia and Millen-
nium will ensure that Columbia's existing A-S
shippers continue to receive reliable service at
existing levels under Columbia's existing ser-
vice authorizations. For these reasons, we Imd
that it is in the public convenience and neces-
sity to pennit the abandonment of Columbia's
Line A-S facilities.

2. Overpressure Protection Equipment
Columbia states that it intends to install

overpressure protection equipment as auxiliary
facilities under Section 2.sS(a) of the regula-
tions. The overpressure protection facilities will
be part of the measuring and regulating sta-
tions that will be transferred to Millennium.
Columbia states that the facilities are neces-
sary because the existing MAOP of its existing
stations range from 702 psig to 1,186 psig,
while the proposed Millennium pipeline will
have a MAOP of 1,440 psig. The overpressure
protection equipment will reduce the delivery
pressure from Millennium to Columbia's A-S
shippers to levels within the operating parame-
ters of Columbia's existing facilities. In the
alternative, if it cannot install the overpressure
protection equipment under Section 2.sS(a),
Columbia requests that the Commission grant
it certificate authority to install the facilities.

Section 2.sS(a) exempts auxiliary installa-
tions from the certificate requirements of Sec-
tion 7(c). Section 2.sS(a) defines auxiliary
installations as " [i]nstallations (excluding gas

compressors) which are merely auxiliary or ap-~

.

.

our Section 7(c) jurisdiction. Thu~. Columbia
cannot install the overpressure. protectiol;l
equipment under Section 2.55(a). We will. how-
ever. authorize Columbia under Section 7(c) to
construct and subsequently abandon. by sale.
to Millenniurn these facilities.

3. Lease of Capacity on Millennium
a. Certification

Millennium's proposed lease with Columbia
is not like the service provided to any of its
other shippers. Over 90 percent of Millen-
nium's throughput is long-haul service, with
gas moved almost the entire length of the
424-mile system and with a significant per-
centage of the deliveries to Mount Vernon. In
contrast, service for Columbia is short-haul.
with gas delivered from Columbia's storage fa-
cilities at Greenwood or Dundee or with gas
receipts and deliveries from three other inter-
state pipelines adjacent to Millennium's Sys-
tem.80 MiUenniurn's lease charge to Co]urnbia
is based on the 14.000 Dth per day of capacity
that will not be available for other Millenniurn
shippers at the 10-year (Tier I) FTS rate of
$0.5353 per Dth. resulting in an annual charge
of $2,735.J83.

The Commission's test for approving lease
arrangements is whether the lease payments
are less than. or equal to. the lessor's llnn
transportation rates for comparable service
over the terms of the lease on a net present
value basis.81 Here, we compared the cost of
Columbia's annual lease payments of
$2,735.J83 to the cost of service savings of
$6,164,485 realized from the abandonment.
This results in a projected net reduction to
Columbia's cost of service of $3,429,102. We
find that Columbia and its A-5 customers will

.

79 E.g.. Algonquin Gas Transmission Company,

57 FERC 161.052 (1991). order on reh'g, 59 FERC
, 61,254 (1992) (safety equipment not auxiliary facili-
ties); West Texas Gas, Inc., 62 FERC '61,039 (1993)
(tap and meter station not auxiliary facilities).

MJ Columbia provides selVice to its A-5 customers

using gas exchange or storage arrangements with Na-

'61,292

.

.

tional Fuel Gas Supply Corporation. Tennessee. and
Algonquin.

81 See Columbia Gas Transmission Corporation.

79 FERC 1161.160. at pp. 61,755-59 (1997); Midwest-
ern Gas Transmission Co.. 73 FERC 1161,320, at p.
61.888 (1995); and Mobile Bay Pipeline Projects, 55
FERC 1161.358. at p. 62,078 (1991).

Federal Enerr;y Guidelines
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realize a net economic benefit from the pro-
posed lease arrangement.82 Thus. we find that
it is in the public convenience and necessity to
authorize the capacity lease and exchange ar-
rangement between Millennium and
Columbia.83

The Cities of Charlottesville and Richmond,
Virginia (Cities) express concern that the aban-
donment and capacity lease arrangement may
je,t:Jp~ ,Columbia's servjcef tpc its exist~
customers. We lmd no evidence to support the
Cities' contention- that. Columbia's proposed
abandonment of facilities or lease of capacity
on Millennium's,system will result in the dimi-
nution iii service to any'of Columbia's existing
shippers. The proposed lease arrangement ben-
efits Columbia's and Millennium's rate payers
and is in the public interest.

c, b. Lease Rate Related Issues
Colombia, proposes to begin recovery of the

lease payments recorded in Account 858
through a TCRA filing, effective with Colum-
bia's next rate filing in which the costs of the
existing Line A-S facilities are removed from
Columbia's base rates. To avoid the potential
double recovery of Columbia's lease payments
to Millennium through the TCRA adjustment
while it is still charging its A-S shippers, we
will prohibit Columbia from submitting a
TCRA filing to recover the Account 858 costs
associated with the Millennium lease until Co-
lumbia submits a Section 4 filing to remove
Line A-S facilities' costs, calculated in the man-
ner shown in Columbia's data response,84 from
its cost of service and rates.

Several parties filed protests, adverse com-
ments, motions to reject, or in the alternative,
requests for discovery and hearing on disputed
issues of fact related to the lease payments and
other rate issues. Millennium and Columbia
filed a joint answer to the protests. We will
address below the rate issues raised by the

interveners.
i. Valuation of Abandoned Facilities

The Cities question whether Columbia is re-
ceiving appropriate value for the abandoned
facilities. Mountaineer Gas Company states
that it reserves the right to protest any subse-
quent Columbia rate filing that attempts to
recover all or a portion of the lease payments
made to Millennium. Mountaineer contends
that the value of the A-S corridor rights ex-
ceeds the net book value of those rights and

questions whether ann's-length negotiations
would have produced a no-fee rate for existing
service in exchange for the A-S rights. Moun-
taineer also states that it reserves the right to
investigate the prudence of the proposed lease

payments.
Millennium proposes to purchase Columbia's

A-S facilities at the net book value of the as-
sets, which is the maximum amount that Mil-
lennium is, allowed by the Commission to
include in its rate base.85 Columbia pr~ to
reduce its rate. base by, the net book valu~ of
the abandoned assets, which should be reflected
in Columbia's next rate case. Issues related to
Columbia's costs can be addresseil-,:When Co-
lumbia files its next Section 4 rate case. How-
ever, the parties raisfugthose isSues will bear
the burden of demonstrating why the costs
related to the certificated lease are no longer
just and reasonable.

il. Appropriateness of LeaSe Payments
Dominion questions whether Columbia is

subsidizing the lease arrangement, citing the
pro fonna lease agreement that provides for
leased capacity greatly exceeding the lease
payment based on 14,000 Dth per day. The
Cities also question whether the amount of the
lease payment is appropriate. Assuming some
level of lease payments is found appropriate for
inclusion in Colombia's cost of service, Moun-
taineer reserves the right to challenge the
method of allocating those costs among Colum-
bia's customers. Cincinnati Ga$ & Electric
Company (Cincinnati Gas) and The Union
Light, Heat, and Power Company (Union
Light) are concerned that Columbia may cross-
subsidize Millennium's construction and opera-
tion of the pipeline through the use of Colum-
bia's employees, without proper allocation of
any of the related costs to Millennium.

As discussed, Columbia will be able to reflect
the lease costs as a cost-of-service item in sub-
sequent Section 4 filings, subject to the rate
conditions imposed above. Approval of the
lease and the lease rate, however, does not go
beyond those costs. In any subsequent Colum-
bia general rate proceeding. the parties will be
free to review Columbia's costs for any subsidi-
zation of Millennium's operating. maintenance.
or other expenses.

iii. Cost Basis of Lease Rate
The NYPSC is concerned that the proposed

lease rate reflects a departure from cost-based

. 84 See Columbia's October 21. 1998 data response

to question number 10.
82 Millennium's ratepayers will also benefit from

the $2.7 million revenue generated from the lease.

83 Since Columbia will use its existing certificate
authority to provide service to its A-S customers
through leased capacity on Millennium's new pipe-
line, no additional certificate authority is necessary.

85 See Rio Grande Pipeline Co.. 82 FERC

1161.147 (1998).

~ 61,292FERC Reports
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pricing to the extent the rates for short-haul
transmission may be less than the lease rate.
The NYPSC is also concerned about how the
disposition of the line pack for the abandoned
pipeline and the lease rate will track changes
in Columbia's cost of service.

Contrary to the NYPSC's claims, the pro-
posed lease rate is a cost-based rate. The lease
rate is derived from Millennium's cost-of-ser;.
vice tatefor lo-yearrlrtll servicecontraCtS}rwei
have-l.iPProved'Sm1'i1ar- tIXed lease pllyrileritS in ,
whi~h the moritlily';.e~ payments are'..re.:
cOrded' to. ~t 858;~ IThe' proposed. ,lease
rate1s 'fiased.!on Mmeni1iiim~s cost" of service,

.J.-. . ,,".l.;..1 ibi -F-:-"'.. c,... .'.','.,
not",,",o tUIJ a S. " ., ..-" ..-,

..." -., ,. ...: '~v,. N~.~.of .Re~la.ciri8"L{iJe A-s ",.. .:.:~
., ...,;c, , .~ ' c .
The Southern Tier Municipal Coalitionpro-

~~ ' Col~bia's. ap~li~tion. contending -that
replacing Line A-S is not n~ .Southern
Tier asserts that Columbia's customers paid for..,
upgrades to.Line A-S from 1993 to 1995 and
questions why the A-S customers now should be
subjected to further costs, disruptions, and a
potential rate increase. Southern Tier reQuests
that Columbia provide sufficient information
to demonstrate that its ratepayers will not be
adversely affected by the proposal and con-
versely how they will benefit from the proposal.

Columbia's A-S system has been repaired nu-
merous times to i IX leaks. From 1993 to 1995,
Columbia reconstructed various sections of
Line A-S in Broome County due to a 1993
rupture that caused significant damage to the
pipeline and surrounding area.87 We believe
that Columbia's A-S shippers will benefit from
Millennium's proposals to construct a new
pipeline, because the new facilities will en-
hance the reliability and safety of the service.
Although Columbia has not made any guaran-
tees that the .proposed lease will not adversely
affect its A-S shippers' rates, evidence in the
record indicates that there should be a poten-
tial reduction to Columbia's cost of service and
an eventual reduction to Columbia's costs.

v. Impact of Abandonment in Columbia's
Next Rate Case
UGI Utilities, Inc., questions the rate im-

pact of the proposal in Columbia's next rate
case and requests that Columbia make a filing
that demonstrates: (1) the specific accounting
treatment for the lease costs and the sold as-
sets; (2) how Columbia will flow through the
costs in its TCRA filings; and (3) the net im-
pact of the transaction on Columbia's custom-
ers, including base rate and TCRA impact..

UGI also requests detailed infomlation regard-
ing the sale of the proposed facilities.

UGrs concerns have already been addressed
in Columbia's application. its response to
UGl's protest. responses to the Commission's
data requests. and this order. Columbia has
provided specific accounting treatment for the
lease costs and the sold assets. Columbia will
retire the plant assets. associated depreciation,
and taxes:.:The lease-'payn1entS td--Minennium
will be collected in Columbia's TtRA'2i;barge'
and i:ie flowed tllrough .its Accotirit-858. 'F\ir-'
th~,!;Columbia claimslis't:(JSt df sem"C:e 'COtild'
be'~ucedby approXini~y:'$j.4 millidb asareSUit ' of thi~prbpoSa1. AS the -result 'QfThe rate

conditioris:lmp(>Sed above." Colu~bia's'TCRA
win Dot refleCt the costs ofln~ c8.'Pacity le~'
before its next filed rate case: ' At that time,

Columbia must file to remove theA-5- facilities
from rate base and associated costs from tJle
cost of service.

Vi. MIscellaneous Rate Issues ,

Cincinnati Gas and Union Light express con-
cem over whether upon contract expiration,
Columbia's customers in New York will defect
to Millennium with corresponding adverse rate
impacts on the remaining Colwnbia shippers.

The A-S shippers have contracts with Colum-
bia committing them for certain terms. These
contracts will not change as a result of our
decisions herein. Whether Columbia will be
able to retain the A-S shippers after termina-
tion of their respective contracts will depend on
the market that exists at the time and on
Columbia's responses to those market condi-
tions. We will not shield Colwnbia from legiti-
mate competition.

4, Accounting

Columbia proposes to abandon in place ap-
proximately 130 miles of pipeline and to aban-
don by removal approximately 92 miles of
pipeline. Colwnbia's proposal to account for
these abandonrnents and the related cost of
removal and salvage as normal retirements
complies with Gas Plant Instruction No.10 of
the Uniform System of Accounts. In addition,
Columbia will abandon by sale to Millennium
26.8 miles of pipeline, as well as the Milford
compressor station. With respect to the aban-
donment by sale, Columbia must comply with
the requirements of Account 102 and GPI No.
5 and file the appropriate journal entries to
clear Account 102 within six months of the
date of the transfer.

2000 Annual Reports. Columbia indicates that it re-
placed 12 sections of the A-S pipeline to insure its safe
operation.

1f 61,292 Federal EnerIY Guidelines

86 See Midwestern Gas Transmission Corporation.

73 FERC 1161,320 (1995).

87 The rupture resulted in a f"lre that destroyed a

house and a surrounding field. Also. in its 1998. 1999,
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In regard to the capacity lease arrangement.
Columbia proposes to treat the capacity lease
as an operating lease for accounting purposes
and to record the lease payments in Account
858. Transmission and Compression of Gas by
Others. We find that Columbia's proposed ac-
counting treatment for capacity lease agree-
ments is appropriate.88

." .V~I,.~nvironm~nt
Tht.. Commission's staff prepared a final EIS

to consider the environmental impacts ot.the
proposed Millenniwn cpipeline. The final EIS
addresses the purpose and need for the project;
alternatives to the proposed route.- including
the n<>-oction alternative; soils; geologic re-
sourres andhazards~ paleontological resources~
water resources;: impact to Lake Erie and the
Hudson River; wetlands;-vegetation and wild-
life; ilSheries; essential fish habitat; endangered
and threatened species; land use; recreation
and visual resources; cultural resources;
socioeconomics; and air quality and noise.

The final EIS was issued on October 4, 2001.
On October 12, 2001, the Environmental Pro-
tection Agency published in the Federal Regis-
ter a Notice of Availability of the imal EIS,
The final.EIS addresses ~e comments received
at the public meetings and the comments on
the draft EIS (issued April 16, 1999) and the
supplemental draft EIS (issued March 12,
2001).
A. Lake Erie

The pipeline would cross approximately 32.9
miles of Lake Erie within U.S. waters and 60.4
miles within Canadian waters. Millennium
would use the jet-5led method to construct its
pipeline acroSs 'Lake Erie: .This construction
method would disturb the lake bottom during
excavation of the trench and would result in
turbidity and sedimentation within Lake Erie;
In response to comments that the pipeline
could be damaged from ice scour along the
bottom of Lake Erie, the United States Army
Engineer Research and Development Center
(ERDC) at the Cold Regions Research and
Engineering Laboratory reviewed the analyses
prepared by Millennium on the proposed
trench depth in the lake. As a result of this
review, the ERDC recommended that the
trench depth be increased from 9.2 feet (Mil-
lennium's original proposal) to 11.2 feet in the
areas nearest the U.S. shore. The additional
trench depth should provide adequate protec-
tion for the pipeline in Lake Erie. Thus, we will
require Millennium to install its pipeline at the
ERDC's recommended depths. No additional
sampling or analyses were recommended for

contaminated sediments. The details of this
analysis are in the final EIS.

On March 29, 2000, Millennium received its
Section 401 Water Quality Certificate from the
Pennsylvania Department of Environmental
Protection for the Lake Erie crossing.

B. Waterbodjes

Millennium would cross SO7 waterbodies (in-
cluding Lake Erie), of .which 308 "we ~e~aI
ana 199 are-irii:.em1ittent: Of i~ 2!waterbo-
dies "would be over 100 feet wide at the cross-
irig,' Millennium proposes to cros~ 493
waterbodies (97 percent of aJ1 waterbo(lies) us-
ing dry crossing techniques (e.g., direc!ional
drill, horizontal bore, coffer 'dam, dry dit~ or
aerial) unless, at the time of cr:~ing. ~e isno perceptible water now. .

111 addition to the Section 401 Water Quality
Certification for construction in.Lake Erie re.,
ceivesi from the PADEP, on December 8, 1999,
Millennium received its Section 401 Water
Quality CertifiCate from the"New York State
Department of Environmental Conservation
(NYDEC) for all waterbodies in New York
that would be crossed by the proposed route.
This certification included waterbodies that
would also be affected by the ConEd Offsetl
Tatonic Parkway Alternative along Consoli-
dated Edison's right-of-way such as Furnace
Brook Lake, Teatown Lake, and the Croton
River .89 Millennium will need to obtain a revi-
sion to its SectitJn 401 Water Quality Certifi-
cate for waterbodies crossed along portions of
the route that have changed since December 8,
1999, including any route changes that may be
approved by the Commission.
C: Wetlands .

According to field delineations, conducted by
Millennium as well as staff's- review of the
National Wetlands Inventory maps, the pro-
posed pipeline would cross approximately 673
wetlands for a total crossing length of 41.4
miles, affecting an estimated 414.3 acres dur-
ing construction. The project would perma-
nently affect about 26.3 acres of forested
wetland, which would be converted to non-
forested wetland within the permanent right-
of-way. No wetlands would be affected by
above ground facilities. We will require Millen-
nium to employ one wetland specialist for each
construction spread. We find that Millennium's
proposed and staff's recommended mitigation
would minimize construction impacts on wet-
lands. In addition, the United States Army
Corps of Engineers (COE) intends to include
additional wetland mitigation requirements in~

.

89 See additional discussion of this alternative be-

low and in the fmal EIS.
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88 See Trunkline Gas Company and Koch Gate-

way Pipeline Co.. 80 FERC '61.356 (1997).
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its Section 404 permit to protect wetland re-
sources.

D. Soils
Millennium would cross a portion of the

Hudson Hills physiographic region, known as
the "black dirt'. area, in the Pine Island area in
Orange County, New York. This area is com-
prised of peat deposits. Millennium prepared a
site-specific plan for the black dirt area to
address concerns identified by landowners and
th'estate of New YorkDep~inerit~( Agncul-
ture and Markets (NYSDA&i'\.1)~The final plan:
for the black dirt area (Deceinber it)(}O) is ~:
reSult otnumerous meetings"and-consultations-
betweent- Millenniurri;c -l~ndowner:s, and
NYSDA&M and is r~commended by the.,0,
NYSDA&M. This plan ensures that the deep
soil layers will not be 'miXed' aD'd that soit
profiles will ,be reconstructed to protect -the
integrity of these unique soils. ! .-,
E, Hudson River-~ ., -'-

.
MilleQDium would cr~ I:h~ Hudson River in

Haverstraw Bay, between Bowline ~9int in
Haverstraw an:d the Franklin Delano Roosevelt
Veteran's Administration Hospital in Cor-
tlandt, about 11.3 miles north of Nyack, New
York and the Tappan Zee Bridge. The pro-
posed crOssing would be 2.1 miles long, making
directional drilling ii1feasible as a construction
option. The crossing would be within habitat
for the federallY endangered shortnose stur-
geon, within the designated essential fish
habitat (EFH) for seven species of fish, and
within the New York coastal zone. In January
2001.. we submitted our EFH Assessment to the
National Marine Fisheries Service (NMFS).

Currently, Millennium proposes to use an
open-water, lay-barge construction method.
This' would involve installing the pipelirie in
1,300-foot, long segments, dredging with a
closed bucket, storing the dredge spoil in
barges, and backfilling the trench using bottom
dump barges. After a collaborative process
with appropriate federal and state agencies,
Millennium proposes to cross the Hudson River
within the agreed upon window between Sep-
tember 1 and November 15. We will require
Millennium to use the proposed construction
methods and timing window to minimize con-
struction impacts to the habitat in Haverstraw
Bay.

On December 11, 2001, the COE sent Millen-
nium a data request concerning Millennium's
potential need to blast along the eastern-most
400 feet of the Hudson River crossing.90 The
environmental conditions in Appendix E antic-
ipate changes to construction. Environmental~

.

condition one requires that Millennium follow
the construction procedures and mitigation
measures described in its application and sup-
plements and as identified in the final EIS,
unless modified by this order. If it is necessary
for Millennium to modify any of the proce-
dures, measures, or conditions approved herein,
Millennium must file a request to do so and
must receive written approval from the Direc-
tor of the Office of Energy Projects (OEP)
before using the modification. section :IV.A.6 of
Millennium's EnvironmentaL Construction Pr~
cedures also provides that blastingwill'not.be
done in waterbody channels without prior.ap-..
proval from the government authorities having
jurisdiction; Thus, Millennium must,-obtain
written approval fronithe Commission, since
blasting; in the Hudson River' will. modifyMil-
lennium's filed Hudson River ~irig proce-
dures. Consequently, we will,: modify
environmental condition 27 to require that
Millennium file the work plan for crossing the
Hudson River with the Secretary of the Com-
missi9n for review and written approval of the
Director of OEP .

Since Millennium's notification to the COE
that it may have to blast in the Hudson River
is new iriformation, Millennium will have -to re-
enter into consultation with the NYSDECand
the NMFS. As discussed above.' the NYSDEC
has already issued a: Section 401 Water Quality
Certificate which requires Millennium to con-
struct the crossing as described in Millennium's
application and !;upplements and in more de-
tail in the final EIS. In addition, condition 32
requires Millennium to continue consultation
with the United States Fish and Wildlife Ser-
vice (FWS) and the NMFS in regard to the
potential impact of the project on the federally-
thre,atened shortnose sturgeon. Condition 54
also requires that no pr~ject facilities be con-
structed until Millennium files with the Secre-
tary of the Commission a determination of
consistency with the New York State coastal
zone management plan. The potential blasting
will also affect the ongoing permitting process
for the COE (Section 10 of the Rivers and
Harbors Act and Section 404 of the Clean
Water Act) and the New York State Depart-
ment of State (NYSDOS). Millennium must
obtain its Section 10 and Section 404 permits
before project construction can begin. Our staff
will use the recommendations and comments
from the COE, NYSDEC, NYSDOS, NMFS,
and FWS in evaluating any modification that
Millennium may file to the Hudson River
crossing plan.
F. Endangered and Threatened Species

1f 61,292
Federal EnerlY Guidelines

90 The COE ~so sent a copy of this letter to the
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The final EIS identified seven federally
listed endangered or threatened species as pos-
sibly occurring in the vicinity of the project
area. The endangered species are the shortnose
sturgeon, dwarf wedge mussel, clubshell, and
Northern riffleshell. The threatened species are
the bald eagle, bog turtle, and northern wild
monkshood.91 In January 2001, we issued our
Biological Assessment for the, project" tIn the
seven federally listed or..proposed-species; In
March and July 2001, the FWS provided its
comments and recommendations. With the ex-
ception of the shortnose sturgeon, as discussed
below and in more detail in the final EIS, by
using the recommendations of the FWS, project
construction is not expected to impact the iden-
tified specieS.

The shortnose sturgeon occurs in the Hudson
River between the George Washi~on Bridge
in Manhattan and the Federal Lock and Dam
in Troy, New York and, in particular. in the
Haverstraw Bay area. On September 14, 2001,
the NMFS submitted its biological opinion and
an incidental take statement to the Commis-
sion, concluding that the proposed action may
adversely affect, but is not likely to jeopardize,
the continued existence of the federally endan-
gered shortnose sturgeon. The incidental take
statement authorizes the take of one shortnose
sturgeon from either injury or mortality, and
includes three non-discretionary terms and con-
ditions that must be complied with, as well as
four discretionary conservation recommenda-
tions. We conclude that Millennium should
comply with the recommendations of the FWS
and the NMFS because the recommendations
should help protect the federally listed
threatened or endangered species in the project
area.
G. New Croton Reservoir Watershed

The Town of Cortlandt and the New York
City Department of Environmental Protection
(NYCDEP) filed comments concerning the im-
pact of the project on the New Croton Reser-
voir watershed. The pipeline will cross about
2.5 miles of the watershed near its western
edge, approximately 0.6 mile downstream from
the New Croton Dam, affecting about 20 to 25
acres of the watershed. The NYCDEP asserts
that there were some inaccuracies in the final
EIS regarding the size of the watershed. The
final EIS states that the entire New Croton
Reservoir Basin is about 241,920 acres in size
(based on the reported drainage area for the
United States Geological Survey station on the
Croton River at the New Croton Dam). The
staff estimates that the project will affect less
than two hundredths of one percent (0.02%) of

the New Croton Reservoir Basin in Westches-
ter County. However, the NYCDEP states
that the New Croton Reservoir watershed is
about 37,700 acres in size. Based on the area of
the New Croton Reservoir watershed provided
by the NYCDEP, the project will affect less
than seven one hundredths of one percent
(0.07%) of the watershed. Regardless of which
number is used. .~e find that the, conclusionc ~
that the construction impact area is Sm'all rela-tive to the watershed area: is still valid. -

The NYCDEP contends-that construction
impact on the New Croton Reservoir is not
related to the size of the basin, as suggested in
the final EIS, but that the impact is deter-
mined by ~ magnitude of the disturbance.
Obviously, the magnitude of tlIe disturbance
determines the potential pollutant loading to a
waterbody. Further, the distance of the ~
turbed area from the waterbody is important.
Ho""ever , the capacity of a waterbody to assim-
ilate and dilute pollutant loadings is a function
of the volume of water. The volume of water in
the New Croton Reservoir and the flow in the
Croton River are direct functions of the size of
the basin. Thus, we believe that the basin size
relative to the disturbance area provides a rea-
sonable measure of the potential impact to
water quality.

The NYCDEP contends that the pipeline
would cross pristine water supply lands within
the watershed. Since the water taken from the
New Croton Reservoir is unfiltered, watershed
protection efforts are the sole practice used to
ensure that water quality is maintained at the
highest level. For this reason, the NYCDEP is
concerned about construction activity within
the watershed. The NYCDEP states that fail-
ure to complete the pipeline construction ac-
cording to strict construction practices would
result in significant water quality impairment
and undermine the unprecedented protection
efforts undertaken by New York City and Fed-
eral, state, and local governments.

This order requires Millennium to hire and
fund a third-party contractor, working under
the direction of our staff, for the sole purpose of
monitoring Millennium's compliance with the
environmental conditions attached to the or-
der, including all measures proposed by Millen-
nium. Further , Millennium is required to have
environmental inspectors on its staff that are
directly responsible for implementing the envi-
ronmental conditions of this order. Millennium
is also required to identify aquifer protection
districts and watersheds on its construction
alignment sheets and to expand its Spill Pre-
vention, Containment, and Control Plan to spe-

.

project area, the project would not affect this species
or suitable habitat for this species.

91 The imal EIS detel"mined that since northern
wild monkshood is not known 01" likely to occur in the

1f 61,292FERC Reports



Cited as "97 FERC , . II
62,334 1048 1-4-2002

.

.

cifical1y include the reasonable requirements of
local or state officials concerning construction
in aquifer protection areas and public water
supply watersheds. We believe that these con-
ditions should address the NYCDEP's
concerns.

If the pipeline cannot be moved outside the
watershed area, the NYCDEP recommends
that Millennium comply with the New York
City Watershed Rules and Regulations. The
NYCDEP states that'-these- reQt1itements in-
clYde a Revocable Permit f1X-- a~s to New
York City~ropertyand a Stormwater Pollu-
tion' Prevention Plan for constructiotl .in the
New York City watershed.-.Since this order
requires Millennium to ~app1y tot local and
state permits for crossing public water supply
watersheds; Millennium would need to comply
with the established construction practices and
enhanced .protection -meaSures in the Water-
shed Rules and Regulations and Stormwater
Pollution Prevention Plan to minimize impacts
withi&the NewY ork City watel'SheEl.-

The NYCDEP is concerned about erosion
resulting from the 20 to 25 acres of construc-
tion disturbance within the watershed, sug-
gesting that trees be retained on the
construction site to the greatestex:tent poss.ible
to prevent erosion, and that restoration plans
include planting of trees and 'shrubs rather
than only herbaceous vegetation. The
NYCDEP is also concerned about burning
brush and stumps (slash) near waterbodies, the
possibility of spreading noxious plants within
the watershed, minimizing in-stream construc-
tion time, and mitigating the impact of any
wetland filling.

While we agree that-tree removal should be
minimized, 'it is not practical to retain,trees
,wi~n the,constr)Jction right-9f-way be<:auseof
~siZe of conStruction equipment and worker
safety. Further, replanting deep-rooted trees
within the permanent right-of-way would af-
fect pipeline maintenance and safety practices.
Mil1ennium's Environmental Construction
Standards minimize construction impact on
waterbodies by limitirig the time to complete
crossings and requiring restoration of the
waterbody, its banks, and 50 foot buffers
within 24 hours of backfilling. No wetlands win
be fined. Millennium shan obtain a permit,
with appropriate wetland mitigation, from the
COE. The CQE may include planting require-
ments for wetland restoration in its permit for
the project.

We believe that Millennium should work
with the NYCDEP to develop a construction
and restoration plan for construction activities
within the New Croton Reservoir watershed.
The plan may include tree and shrub planting
in temporary upland work space areas, plant-

Cjf 61,292
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ings along stream banks, and the prohibition of
burning slash near waterbodies. Although Mil-
lennium has stated that it would develop plans
to control noxious weeds as needed, the plan
could also include specific requirements to con-
trol the spread of noxious weeds within the
watershed. Thus. in condition 65, we will re-
quire Millennium to develop, in consultation
with the NYCDEP, a construction and restora-
tion plan consistent with the plan required for
construction in the Teatown Lake ReservatiOO
areal-:".".i- '!'- '--:.-'
, .Th~ ;To~ 'oftortl~dt conterids 'that' soil
'; c " .., ,

disturbance during construction of the pipeJiq~
~:u result in sigltifi~t storm water: di~~~
o{'phOsphorus that is currently ~und..in:ib~
soil. 1;11e disturbed soils within the watershed
at~-thin arid are notbeing'used'Ior-'a:grrculture,
so there will 'be minimatadditions;to the poten-
tial phosphate load from fertilizers. ' Millen-

nium's Environmental Construct(on'Standards,
which are b.ased on the staff's" Upland and
Erosion Control;" Revegetation, and M~inte-
nance Plan (Plan) and the Wetland and
Wiiterbody Construction and Mitigation Proce-
dures (Procedures), as well as the proper inain-
tenance of erosion controls should minimize
sUiface runoff during stonns: Further, Millen-
niUm agreed' to construct th~ -prbjeCt in a m'an:.," -,
ner consistent with any lOCal requirements for
construction within this and any other crossed
watershed. We find that the requirements for
construction projects within the watershed,
augmented by Millennium's Environmental
Construction Standards and staff's Plan and
Procedures, and the small area within the wa-
tershed affected by the project should minimize
phosphate load additions to the New Croton
Reservoir .

H. <;atskilJ Aqued~ct '",'

The NYCDEP expressed concern about the
location of the proposed pipeline crossing of the
Catskill Aqueduct in Yonkers, New York (at a
location known as the Bryn Mawr Siphon). In a
December 3, 2001 filing, the NYCDEP states
that the depth of the Catskill Aqueduct was
1ncorrectly described as eight feet below the
ground surface in the draft, supplemental, and
final EISs, but that the correct depth of the
aqueduct is three feet below the ground sur-
face. If correct, this is new information not
previously reported to the Commission in the
numerous comment letters filed by the
NYCDEP or in data responses filed by
Millennium.

The NYCDEP believes that a failure of the
pipeline could result in an interruption of
water supplied to New York City via the
aqueduct. The NYCDEP states that the
aqueduct was built nearly 90 years ago and,

Federal Energy Guidelines
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due to its age, the present structural integrity
is unknown.

If the aqueduct pipes rupture at the Bryn
Mawr Siphon, the NYCDEP contends that
there would be a catastrophic release of about
one million gallons of water that is in the 14
miles of pipe between the Kensico Reservoir
and the Hillview Reservoir, plus the additional
volumes of water thaL would continue to flow
into the system until valves we~closed. The
NYCDEP estimates that this volume may be
up to 20 million gallons. The NYCDEP con-
tends that repair to this system would take
months and would. affect about 40 percent of
New York City's water supply, as well as,the
water supply of other communities in West-
chester County.

The Imal EIS addresses the NYCDEP's con-
cem about a gas pipeline explosion at the
aqueduct crossing. The Imal EIS acknowledges
that a rupture of the aqueduct would result in
a loss of water and water pressure, posing an
immediate threat to human health, creating
severe problems in sanitation, inhibiting the
ability to adequately fight fires, and causing
localized flooding. While recognizing the mag-
nitude of these problems, the Imal EIS deter-
mines that it would be speculative to attempt
to quantify these impacts.

The NYCDEP contends that the final EIS
fails to acknowledge the critical nature of the
water supply infrastructure for New York City
and the potential for disruption and that the
final EIS mistakenly concludes that the cross-
ing of the aqueduct is a design issue. We disa-
gree. The Imal EIS recognizes the potential for
damaging the Catskill Aqueduct at the pro-
posed crossing by requiring that Millennium
develop a site-specific plan for the crossing that
would be reviewed by an independent third-
party engineering contractor who would be di-
rected by the NYCDEP. The independent as-
sessment would be based on the NYCDEP's
agreement with Millennium for this analysis,
as stated in NYCDEP's December 3, 2001
filing. Specifically, the final EIS and this order
recommend that:

Millennium shall file with the Secretary the
results of any alternative crossing locations
developed in consultation with the
[NYCDEP], the site-specific crossing plan
and design for the Catskill Aqueduct (ap-
proximate milepost 418.2), the independent
engineering assessment of the proposed site-
specific crossing plan, and any comments
from the NYCDEP on the alternative cross-
ing locations and the site-specific crossing
plan. The final Catskill Aqueduct crossing
plan shall be filed with the Secretary for

review and written approval of the Dir~tor
of OEP.92

Until the site-specific Catskill Aqueduct
crossing plan is adequate, Millennium will not
be able to construct its pipeline at this site.

The NYCDEP objects to the portion of this
condition that states that "the independent
engineering assessment of the proposed site-
specific crossing plan, aDd' aliycomments from
the NYCDEP :' The NYCDEP believes that
this language reflects an attitude that coni-
ments of note ar~not expected ; from the
NYCDEP. To tl:1e conl:T-arY.we want to be SW'e
that comments on the plan from the appropri-
ate agency tha~ are made] to Millennium are
f11ed with the Commission. For this reason, the
final EIS requires Millennium to file all
comments.

The NYCDEP contends that there has been
ample time for Millennium to "complete the
site-specific plan and the required independent
analysis prior to the issuance of the ImalEIS.
The NYCDEP states that it notified MiUen-
nium in November 2000 about its willingness
to review a crossing design and outlined steps
needed to coordinate data transfers and site
access. but that Millennium did not Ille a re-
quest for site access until about six montffi
after the notification. The NYCDEP states
that Millennium received the "offer letter" in
August 2001and the access permit on Septem-
ber 13, 2001, but that Millennium has taken no
steps to initiate the survey required to do the
design and analysis.

Until it obtained access to the site, Millen-
nium was unable to complete the required site-
specific plan for the aqueduct crossing. Since it
has now obtained this permission. Millennium
could begin the surveying and other data col-
lection needed for completion and analysis of
its crossing plan. We agree with the NYCDEP
that it would have been preferable if this anal-
ysis had been completed in a more timely man-
ner. However , as previously stated, we will
require the site-sp~ific crossing plan, and all
studies n~essary to support its findings, be
finalized prior to construction at the Catskill
Aqueduct crossing.

The NYCDEP states that the final EIS pre-
maturely dismisses altemate routes near the
Bryn Mawr Siphon because the pipeline would
cross residential areas, yet the pipeline termi-
nates in Mount Vernon. a densely populated
city. While it is true that segments of the
pipeline route will affect densely populated ar-
eas, we made every effort to minimize the
number of such segments. Usually, we do not
recommend moving proposed pipeline routes

'!~ Appendix E, condition 28.
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from a less populated area to an alternative
route in a more populated area.

The NYCDEP contends that a zero-risk en-
gineering design for the Catskill Aqueduct
crossing may not be technically feasible and
that a route change may have to be developed
to avoid the crossing. If it is unable to design
its project in compliance with the certificate
conditions, Millennium would need to file ap
ameI1;dm~ntto its certificate. c!
I. Coastal Zone Management Consistency ,- j

The Millennium pipeline would aff~;!he
New York and Pennsylvania coastal zones.: The
only affected area 'Within the PemiSylviinia
coastal zone would be in Lake Erie. No impacts
are anticipated on cultural resourres or endan-
gered ' and threatened species within the desig-

nated Pennsylvania coastal zone. In April
2000. Millennium received a coastal zone con-
sistency determination from Pennsylvania.

Millennium initiated consultation with the
NYSDOS in November 1998 for the segments
of pipeline within the coastal zone of New York
(the Lake Erie and Hudson River areas). In
March 2001, Millennium provided an updated
Coastal Zone Management consistency appli-
cation to the NYSDOS. The NYSDOS indi-
cated that it will complete its review of the
project in the fall 2001. To date, this review
has not been completed. Millennium can not be
constructed until it receives a coastal zone con-
sistency determination from the NYSDOS.
j. Land Use-Effect on Landowners and
Communities

Landowners and local governments oppose
the proposed and alternative routes in West-
chester County. They raise concerns about
safety when the project is near residences,
schools. hospitals. and community services.
Also, some parts of the proposed and alterna-
tive routes for the project would require con-
struction in or along streets.

The United States Department of Transpor-
tation (DOT) is mandated to provide pipeline
safety under 49 U.S.C. Chapter 601. The Re-
search and Special Programs Administration's
(RSPA), Office of Pipeline Safety in DOT. ad-
ministers the national regulatory program to
ensure the safe transportation of natural gas
and other hazardous materials by pipeline. The
RSPA develops safety regulations and other
approaches to risk management that ensure
safety in the design, construction. testing, oper-
ation, maintenance, and emergency response of
pipeline facilities. Many of the regulations are
written as performance standards that set the
level of safety to be attained and allow the

pipeline operator to use various technologies to
achicve safety- The RSPA's work is shared with
state agency partners and others at the Fed-
eral, state, and local level. Section S(a) of the
Natural Gas Pipeline Safety Act provides for a
state agency to assume all aspects of the safety
program for intrastate facilities by adopting
and enforcing the Federal standards, while Sec-
tion S(b) pennits a state agency that does not
qualify under Section 5(a). to perfomt certain
inspection- and monitoring ftII1cti6liS::.'A s~e
may also act as DOT's ~tto,1nspect inter-
statelacilitit5 within'its bouJdaries1fi11e DOT,
however.istesponsible foc enforcein5l~action.
The;,majority of the. states ha-ve' either 5(a)
certlfications or S(b) agreements; while nine
states act as interstate agents. .;

The NYPSC has an agency agreement With
DOT, whereby NYPSC inspects the operations
of natural gas pipeline facilities in New York.
The NYPSC is rt5ponsible for ensuring that
utilities provide safe and reliable' service in
New York. The NYPSC asserts that its staff is
larger than the staff of the DOT's Northeast
Region and that the actual monitoring- of gas
safety measures in New York would be. done by
NYPSC staff- The NYPSC contends that its
staff would monitor -Millennium's construction
activity from the Canadian boarder in Lake
Erie to its tennination point in Mount Vernon
for compliance witJ:i DOT's regUlations. -The
NYPSC would also monitor operation of the
pipeline once it is constructed. We believe that
these actions will help ensure that the pipeline
will be constructed and operated safely.

The DOT's pipeline standards are published
in 49,C.F.R. Parts 190-199. Part 192 addresses
natural gas pipeline safety issues. Under Part
192, the pipeline and above ground facilities
associated With the Millennium project must be
designed, constructed; operated, and main-
tained in accordance With the DOT's Minimum
Federal Safety Standards. These regulations
are intended to ensure adequate protection for
the public and to prevent natural gas facility
accidents and failures. Part 192 specifies mate-
rial selection and qualification. design require-
ments, and protection from internal, external,
and atmospheric corrosion.

Under a Memorandum of Understanding be-
tween the Commission and DOT on Natural
Gas Transportation Facilities,93 DOT has the
exclusive authority to promulgate Federal
safety standards used in the transportation of
natural gas. Section 157.14(aX9Xvi) of the reg-
ulations requires that an applicant certify that
it will design, install, inspect, test, construct,
operate, replace, and maintain the facility for

.
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which a certificate is requested in accordance
with Federal safety standards and plans for
maintenance and inspection. or shall certify
that it has been granted a waiver of the re-
quirements of the safety standards by the DOT
in accordance with Section 3(e) of the Natural
Gas Pipeline Safety Act. We accept this certifi-
cation and do not impose additional safety
standards other than DOT's standards. If we
become aware of an existing or potential safety
problem;,fi1ere isa provision ili;tl1e Memoran-
dum of Understanding'to prOliiptlyalert DOT;;
The Memorandum of Understal:1dingalso pro-
vides fo(-referFing. to DOT complaints and iD~
quiries. made by state ~d local governments
and the; ge,neral public involving safety matters
related to pipelines under the Commission's
jurisdiction. Our staff ~ consulted~.with th~
DOT and the NYPSC abouLsafety issues re-
lated to Millennium.

Part 192 also defines area classifications
(classes 1 through 4) based on population den-
sity in the vicinity of the pipeline, and specifies
more rigorous safety requirements for popu-
lated areas. A class 4 location has the highest
population density of the class areas. Because
avoidance of populated areas is not always
possible~ the standards in the Federal regula-
tions become more stringent as the human pop-
ulation density increases.

The NYPSC and Millennium developed a
Memorandum of Understanding' (Memoran-
dum) and a supplemental Memorandum of Un-
derstanding (supplemental Memorandum) to
address pipeline construction within 1.500 of
Consolidated Edison's power.ine corridor in
Westchester County. The additional, design,
construction, operation, and maintenance rec-
ommendations are more rigorous than the re-
quirements for pipeline construction in a class
4 location; We will require Millennium to use
these recommendations to construct its facility.

Part 192 requires that each pipeline operator
must establish and maintain liaison with ap-
propriate rlre, police, and public officials to
learn the resources and responsibilities of each
organization that may respond to a natural gas
pipeline emergency, and to coordinate mutual
assistance. The pipeline operator must also es-
tablish a continuing education program to en-
able customers, the public, government
officials. and those engaged in excavation ac-
tivities to recognize a gas pipeline emergency
and to report it to appropriate public officials.
Millennium will provide the appropriate train-

ing to local emergency service personnel before
the pipeline is placed in service.

The final EIS addresses pipeline accident
data supplied by the DOT. The analysis of this
data concludes that the frequency of service
incidents is strongly dependent on pipeline age.
While pipelines installed since 1950 exhibit a
fairly constant level of service incident fre-
quency , pipelines installed before 1950 have a
significantly higher rate, paI:tially due ~ COITo-
sipn which is a time-d!::~~t pr~. Fur-
ther, new pipe gen~ally ~ mor~ ad~~ced
coatings and cathodic protection tQ redu.ce tre
potential f~:corrosion. :ll.1e availabledat&show
that natural ga$ pjpelines -continue t~ ~a: ..saf~
and reliable means of energy transportatioD,~"
" Interveners and commenters also raise con;.

cems about community disnlption; .'access to
homes and businesses; possible damage to util-
ity infrastructure and loss of service (sewers,
storm drains, water lines; and other'"buried
utilit~es), access to emergency services, and
traffic disruption. We recognize that pipeline
construction will temporarily impact the com-
munities in which it is occurring. For this rea-
son, we will require Millennium to ensure that
people have access to their homes and busi-
nesses during construction94 and require Mil-
lennium to begin restoration of" residential
propert.es, trails, and roads immediately after
backlilling the trench.

Further, we will require Millennium to de-
velop an environmental mitigation complaint
resolution procedure to ensure that all affected
landowners will know who to contact when
they have questions or problems with project
construction or restoration.
K. ConstroctioIf"ol the Pipeline within Consoli-dated Edison's Right-of-Way "

Originally, Millennium proposed to "construct
its pipeline within an existing Consolidated
Edison electric powerline right-of-way in West-
chester County. The pipeline location within
this corridor was approximately between mile-
posts 391.6A95 and 399.1A. mileposts 399.4A
and 405.1A, and mileposts 4O8.7A and 417.7A.
The pipeline would have been placed approxi-
mately 50 feet from the powerline tower struc-
ture centerline between mileposts 391.6A and
399.1A and between the powerline tower struc-
tures from mileposts 399.4A to 417.7A. The
separation between the centerlines of the two
powerline structures on the existing right-of-
way ranges between 80 and 175 feet. The seg-
ment between mileposts 391.6A and 408.7 A is

.

proposed in Docket Noamended route

C P9 8-- 150.()() 2 .

94 See also the discussion related to the City of

Mount Vernon below.

95 The ..A ..designation indicates the milepost is

on the original proposed route and not on the
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cems about construction and operation of the
pipeline within the powerline right-of-way.
Again, in early 2000, they filed extensive com-
ments opposing installation of the pipeline ad-
jacent to or within the Consolidated Edison's
right-of-way in Westchester County. On March
6, 2000, the NYSRC filed comments contend-
ing that there is a very low probability of a gas
explosion but that. if it occurred along Consoli-
dated Edison'sright-of-way. the pOten-tialCQD-
sequences could be catastrophi(: to the electric
suppJyfor New York City. -, "'C

Our staff recognizes that the concern about
powerline damage d~ construction. partic"'
ularly due to blasting'. is understandable; How-
ever .our staff believes that the concerns about
operation of the pipeline within the powerline
corridor are overstated. The staff evaluation of
this issue is presented in Sections 6.2.1 and
62.2 of the rmal EI5. -': ,

It should be pointed out that Consolidated
Edisonis -presently constructil1g a replacement
pipeline at the base of its electric towers along
a portion of its powerline right-of-way in West-
chester County. Consolidated Edison used its
own safety procedUres to protect the electric
lines from damage due to blasting or other
construction activities. In addition. for such
construction activities. there are also federal
regulations that require minimum clearances
between 345 kV electric lines and any part of a
crane or other construction equipment.96 Fur-
ther, these regulations require that a person be
designated to observe the clearance of equip-
ment for all operations where it is difficult for
the operator of the equipment to maintain the
desired clearances. We believe that Millennium
can safely conduct construction activities near
all powerlines along the project if it complies
with these requirementS. ...urther .w~ believe
that the use of Consolidated Edison.s own
blasting requirements would minimize the risk
of damage due to blasting near the powerlines.

The Memorandum between the NYPSC and
Millennium has more stringent pipeline design,
construction, operation, and maintenance re-
quirements than required by the DOT's pipe-
line standards. The NYPSC equates these
negotiated requirements to those required by
the State of New York for intrastate natural
gas pipeline construction in densely populated
urban areas.

The NYPSC states that it has no objection to
Millennium's 9/9A Proposal. although it recog-
nizes that this route ameliorates. but does not
eliminate, Consolidated Edison's concerns. The
9/9A Proposal eliminates about 20 miles of
construction within Consolidated Edison's
powerline corridor, but it would still cross Con-

within a relatively undeveloped area: the seg-
ments between mileposts 408.7A and 417.7A
are in more developed commercial and residen.,
tial areas where deviations off the powerline
right-of-way would impact adjacent
development.

Because of reliability concerns over this rout-
ing raised by the NYPSC, Consolidated Edison,
and the New York State Reliability Council
(NYSRC), our Staff asked Mineriniiim,hoW it
would resolve the issue of construction and
operation of the pipeline along this corridor; In
response, Millennium rued an amendment to
its application. rerouting about 22.7 miles of
the pipeline in Westchester County away from
Consolidated Edison's corridor. Millennium
moved the pipeline in order to follow road
rights-of-way, bicycle paths, and park roads
along a new proposed route that the staff desig-
nated the ..9/9A Proposal. " This new route

raised other concerns from affected landowners
and-commuftities;- ~-result;- the-rmal,. EIS
develops and evaluates two alternatives that
were compromises between the original pr()-
posed route and the 9/9A Proposal (the ConEd
Offset/State Route 100 and the ConEd Offset/
Taconic Parkway Altematives). The issues
raised by the proposed and alternative pipeline
routing are discussed below.

Consolidated Edison contends that its power-
line constitutes the primary transmission facil-
ity that supplies about 40 percent of the
electricity to Westchester County and New
York City and that any service interruption to
this portion of its electric transmission system
would have catastrophic effects. Consolidated
Edison requests that the Commission consider
alternatives that would generally move the
pipeline away from the powerline right-i)f-way
or away from tl)e most sensitive areas of its
system.

Millennium's route in Westchester County
would cross rocky terrain with thin soils. The
need for blasting would be high. The NYPSC
points out that blasting is a concern during
construction since it might damage the existing
powerlines or the towers. The thin soils would
make the design of the facilities for grounding
the two utilities more difficult beCause the
soil's natural resistivity would have a minimal
contribution to the design.

Millennium asserts that procedures could be
developed for the safe construction and opera-
tion of the pipeline within the powerline rights-
of-way in accordance with the DOT's safety
and corrosion protection requirements.

In their comments on the draft EIS, the
NYPSC and Consolidated Edison express con-

96 See 29 C.F.R. § 1926.550 (2001).
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solidated Edison's right-of-way at five locations
(mileposts 402.7. 405.5. 406.9. 409.7. and
416.6) and would be parallel to. arid in some
places less than 100 feet from. its right-of-way
for about 2.7 miles between mileposts 402.7
and 405.4.

The supplemental Memorandum between
NYPSC and Millennium addresses a modifica-
tion to the ConEd Offset/State Route 100 Al-
ternative presented in the supplemental draft
EIS (see additional discussion below .under Al~
tematives}. This mOOification~;known-as the
ConEd -Offset/Tilconic paI'kway" Alternative.
incorPorates ;suggestions from- the municipali-
ties of Briarcliff"Manor. Croton-on-HudsOn. and
Ossining to follow the Taconic State Parkway.
rather than State Route 100. It- alsu increases
the pipeline offset distance from the elect~ic
lines by about 35 feet, since the NYPSC recom-
mended a distance of 100 feet measured from
the conductors rathef, than the towers. The
NYPSC believes that use of the'supplemental
Memorandum for theCOhEd--Offs-et!Taconic
Parkway Alternative would allow for safe con-
stz:uction and operation near Consolidated
Edison's right-of-way. In response to the
ConEd Offset/Taconic Parkway Alternative.
Consolidated Edison suggests that the pipeline
route along its COITidor be moved from the
south to the north side of the right-of-way. In
response. the NYPSC states that it prefers to
minimize the number of crossings of Consoli-
dated Edison's powerline right-of-way by the
pipeline project. If the pipeline were moved to
the north side of the right-of-way. two addi-
tional crossings of the powerline would be
needed. The final EIS evaluates the placement
of the pipeline along the north side of Consoli-
dated Edison's corridor and rejects that option.
We COriC~ wit~ the firi~ EIS.

ConSolidaied Edison believes that the pipe-
line design recommendations ,in the Memoran-
dum and supplemental Meniorand~ should
be adopted. Millennium states that it will con-
struct its pipeline in accordance with the Mem-
orandum and supplemental Memorandum. We
will require Millennium to adopt the
memoranda.
L. Town of Cortlandt, New York

On November 13. 2001. the Town of Cor-
tlandt rued comments to the final EIS. raising
concerns about the impa'ct of the pipeline on
the Jane E. Lytle Memorial Arboretum and
blasting along Consolidated Edison's powerline
right-of-way. Cortiandt also suggests the use of~

98 The western portion of the Millennium Pipeline
Project would still need to be constructed from the
Canadian interconnection in Lake Erie to Ramapo in
order to make deliveries at Ramapo.

97 In Docket No. CPoo-232.00(), et al., Iroquois
proposes to construct and operate a line to extend its
system from Northport, New York on Long Island,
eastward to a new termination point in the Bronx (the
Eastchester project).
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tion; preparing site specific plans for construc-
tion near the elementary school and fire
stations; and preparing site specific plans for
all construction in Mount Vernon, that in-
cludes traffic detours, construction timing, al-
ternate parking locations, resident notification,
maintenance of access to buildings and resi-
dences, and construction vehicle maintenance.

On November 15, 2001, Mount Vernon filed
comments to the final EIS' raising concerns
about public health and safety and the poten;:
tial impacts pipeline construction might have
on the City's existing infrastructure such as
sewers, stonn drains, and water: lines. Mount
Vernon's concernS: about pipeline safety are
discussed extensively in the lmal EIS, which
incorporates data from the DOT. As, discussed
above, Millennium would be designed, con-
structed, operated, and maintained in accor-
dance with the pipeline standards in 49 C.F .R.
Parts 190-199. Specifically, 49 C.F.R. Part 192
addresses natural gas pipeline safety issues.
Mount Vernon's concerns about damage to its
infrastructure were also discussed in the final
EIS. The final EIS and this order make recom-
mendations designed to mitigate potential
damage to Mount Vernon's infrastructure.99
Specifically, we will require Millennium to be
responsible for the repair of damaged city utili-
ties and for relocating citizens and businesses,
or providing other appropriate compensation,
that may be needed as a result of utility dis-
ruption caused by pipeline construction in
Mount Vernon.1OO

2. Millennium's Tennination Point

In its November IS comments to the final
EIS, Mount Vernon contends that "there are
multiple alternative tennination points" for
the proposed Millennium pipeline.1Ol Moving
the tennination point of Millennium's pipeline,
however, does not eliminate the fact that added
infrastructure will be necessary in order to
deliver the gas to Millennium's New York City
markets. Millennium needs to tie-in with Con-
solidated Edison's high pressure facilities. Con-
solidated Edison's high pressure (250 psig)
backbone pipeline runs from its Hunt Point
compressor station in the South Bronx north
into central Westchester County. Moving the
Millennium tennination point to another loca-
tion on Consolidated Edison's high pressure
system, particularly to the north, would only
serve to compel Consolidate Edison to con-
struct more facilities north to Millennium's ter-
mination point. Thus, instead of having

(32.8 miles of 24-inch diameter pipeline, the
addition of compression at four compressor sta-
tions, and the construction of two stations), a
4.2-mile-long lateral to the Bowline Power
Plant, and a lateral to the IBM plant. The final
EIS concludes that this alternative would have
greater environmental impact, because it
would require at least 72.9 miles of pipeline
compared to Millennium's proposed 45.4 miles
of pipeline betV!een Ramapo and Mount
Vernon. Our staff estimates that the total cost
for the alternative facilitieS would be about
$199,000,000, plus the cost of the proposed
Eastchester Expansion Project ($173,900,000),
compared to the estimated $76,150,000 for con-
struction of the proposed Millennium facilities
between Ramapo and Mount Vernon. This cost
does not include the cost to construct laterals
to provide service to IBM, a Millennium ship-
per, or to the Bowline Power Plant. Other than
the proposed Eastchester portion of the alter-
native, there is no proposal before the Commis-
sion to construct these facilities. Thus. the rmal
EIS concludes that Millennium's proposal is
superior to the Eastchester alternative. We
concur in that conclusion.
M. City of Mount Vernon

Millennium proposes to construct approxi.
mately 1.9 miles of pipeline in the City of
Mount Vernon. About one mile of Millennium's
line would run along the Bronx River Parkway.
The rest of the proposed line would run along
residential and commercial streets before ter-
minating at an interconnect with an existing
Consolidated Edison pipeline.

1. Construction Impacts
The citizens of Mount Vernon raised con-

cerns about pipeline construction and opera-
tion near residential neighborhoods, high rise
apartments, the Hamilton Elementary School,
two rlre stations, the Mount Vernon Hospital,
the Greater Centennial African Methodist
Episcopal Zion Church, a neighborhood health
center, and the City's underground utilities.
The citizens of Mount Vernon also object to the
location of the Mount Vernon metering and
regulating station in the parking area near the
neighborhood clinic at South 8th Avenue and
West 4th Street.

We recognize that in-street construction is
disruptive. Thus, the final EIS recommends
additional construction mitigation measures
for construction in Mount Vernon, including
having underground utility repair crews and
equipment on-site during in-street construc-~

.

naLlvc .-UULO.

1f 61,292

100 See Appendix E, condition 48.

101 Mt. Vernon's comments at 17.

Federal Enercy Guidelines

99 Appendix E shows the proposed and alterna-

tive pipeline routes through Mount Vernon. Appendix
F compares resources along the proposed and alterna-
tive routes and the lengths of the proposed and alter-
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Millennium's facilities built in the city, Consol-
idated Edison's facilities would have to be built
in their place. Since additional facilities would
need to be constructed in any event. moving
the termination point would simply serve to
create similar disturbances to other locations.
other landowners. and other environmentally
sensitive areas.

3. Environmental Justice
Mount Vernon and others claim that the

Commission has failed to apply the principles
of environmental justice to its consideration of
the proposed Millennium, 'Pipeline in accor-
dance with Executive: Order 12898102 and
NEPA.
.Executive Order 12898 states that specified
Federal agencies shall make achieving enViron-
mental justice part of their mission by identify-
ing arid addressing. as appropriate,
disproportionately' high and adverse human
health or environmental effects of their pro-
grams, policies, and activities on minorities
and low-income populations. Executive Order
12898 applies to the agencies specified in Sec-
tion 1-102 of the order. This list includes Exec-
utive Branch agencies, but not the Federal
Energy Regulatory Commission. which is an
independent regulatory agency. ~~ion 6,604
requests that " [i)ndependent agencieS ..: com-

ply with tlte provisions of this order ."
Although Executive Order 12898 is not bind-

ing upon the Commission. we have nonetheless
examined the Millennium pipeline to ensure
that it does not have disproportionately high
and adverse human health or environmental
effects on minority or low-income populations.
As part of our consideration of this issue, the
public, regardless of economic status and
ethnicity, was given the opportunity to com-
ment on the project, both in comments rIled
with the Commission and in public meetings
held in affected locations.

Our examination led us to conclude that Mil-
lennium's pipeline will not have a dispropor-
tionately high and adverse human health or
environmental effects on minority or low-in-
come populations. As noted in the final EIS,
the Millennium pipeline is a linear project that
will affect populations from a variety of ethnic
and economic backgrounds. About 0.36 percent
of the project (approximately 1.9 miles) will be
constructed in Mount Vernon, which is about
72.4 percent minority and is the only minority
community along the 424-mile long project.

Obviously, the impacts of in-street construction
in developed areas, such as Mount Vernon, are
typically more significant than in less devel-
oped areas, but the impacts of construction and
operation will be temporary .regardless of loca-
tion.1OJ To reduce the impacts of construction
in Mount Vernon, we are requiring measures to
mitigate those impacts, as set forth in the
conditions attached to this order. We also note,
as discussed below, that construction in this
location .is' necessary to enable Millenniutn's
facilities to connect with Consolidated EdiSon's
existing W-inch diameter pipeline in Mount
Vernon. "i.r '. -,.,' ;.(.i,;~",-;

-, 4;.C,!ns,ti.tutio~a1 ~entS :,;~ .~ ;
'Inits November IS comments, Mount

Vernon claiJ;ns that the Commission "i$ in tl)c
process of violating" the EQual ProteCti~n
Clause of t~e Fourteenth Amendment of the
United States Constitution, Title. VI of the
Civil Rights AcLOf 1964, and 1it1e VIII (the
Fair , Housing Act) of the Civil Rights Act of
1968. Specifically, Mount Vernon contends
that, in a pending Iro(;zuois case,l04 the Com-
mission "expressly urged" t~t an alternative
pipeline route be selected away from'the white,
middle-class community of Throgs Neck, while
here the Commission appears content to route
a pipeiine through the roOst dei1selypop~lated
and sensitive residential arid business areas of
the mostly minority, low-income community of
Mount Vernon.1OS

Iroquois involves the proposed construction
and operation of 32.8 miles of 24-inch diameter
pipeline from the termination point of Iroquois'
system near Northport, New York on Long
Island, eastward to a new termination point in
the Bronx (the Eastchester project). IrOquois'
proposals contemplate the construction of 29.9
miles of pipeline in New York State waters and
2.9 miles of pipeline on land; Under the propos-
als' approximately 10,000 feet of line and an
interconnection facility would be located in the
Throgs Neck community in the Bronx. As a
consequence of Iroquois' proposals, Consoli-
dated Edison would need to construct in the
Bronx approximately 13,000 feet of non-juris-
dictional 30-inch diameter line from its Hunts
Point compressor station to an interconnect
with Iroquois in Throgs Neck.

As required by NEPA, the draft EIS for the
Eastchester project examines numerous alter-
natives and route variations to Iroquois' propo-
sal. The draft EIS recommends a route

. 105 Mount Vernon's November IS comments at

36.

102 3 C.F.R. § 859, 59 Fed. Reg. 7629 (1994).

IOJ See the [mal EIS at 7-16 and 7-17.

104 Iroquois Gas Transmission System. L.P.,
Docket No. CPOO-232.000. et al.. filed on April 28.
2000.
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variation, known as the Hunts Point shallow
water route variation, because it is a mostly
all-water pipeline route to Consolidated
Edison's Hunts Point compressor station. Basi-
cally, the only land construction would take
place in an industrial park on Hunts Point.
The draft EIS recommends the Hunts Point
shallow water route variation over Iroquois'
proposed route and other route variations be-
cause it would, among other things, avoid rout-
ing the;.;pipeline th!ough , resident~1
neigbbQrhoods, limit in~treet construction 10
an industrial area, reduceJhe lin~ that Consoli-
dated Edison needs to construct from 13.000 to
3,000 feet, avoid crossing navigation chan~ls,
reduce construction related impacts to naviga-
tion, avoid areas frequented by heavy ship and
barge traffic; and avoid areas of sWift currents
and shifting sediments. 106 ;

..
Likewise, in this proceeding, the final EIS

examines numerous alternatives to Millen-
nium's proposal that would avoid Mount
Vernon. TheSe alternatives include the Iroquois
Pipeline System alternative, the Tennessee
Pipeline System alternative, the Texas Eastern
and Algonquin Pipeline System alternative, the
ANR/Independence/Texas Eastern System al-
ternative, the Algonquin!Iroquois Pipeline Sys-
1;em. alternattve, the Eastchester System
alternative, and the Transcontinental pipeline
alternative.l07 In each case, the final EIS de-
termines that the alternative was inferior to
Millennium's proposals. In addition, the final
EIS examines three route alternatives through
Mount Vernon.l08 The final EIS- determines
that each of these route alternatives would be
longer than Millennium's proposed route and
pass through the intersection of South 8th Ave-
nue and West 4th Street.

We recognize that.construction in a highly
populated residential and comm~cial area of a
city like Mount Vernon is not id~al. We also
recognize that the draft EIS in Iroquois identi-
fied a route variation that avoided the Throgs
Neck area of the Bronx. Here, despite the ex-
amination of numerous alternatives and route
variations, the final EIS concludes that no al-
ternatives exist that avoid construction in
Mount Vernon. The fact that the draft EIS
found an alternative that avoided a Throgs
Neck area in Iroquois, while the final EIS in
this proceeding did not find an alternative to
construction in a residential area in Mount
Vernon does not create an Equal Protection
Clause or Civil Rights Act violation. We see no
dissimilar treatment to the communities in-
volved in these two proceedings.

5. Other Issues

Mount Vernon also contends that the com-
mission failed to adequately discuss the need
for Millennium's project. as required by the
Council on Environmental Quality's regula-
tions implementing NEPA. Contrary to Mount
Vernon's assertion, Section 1.1 of the final EIS
discusses the purpose and need for Millennium.
The need for this project is also discussed in
this order.

,.- In addition. MountYemoncontends that the
Commission impropec1y'~to consider the
Consolidated Edison facilities that:;must be
constructed in connection :With ,Mill~ium:s
project. Consolidated Edisonanticipates that.it
may have to alter or expand its existingnatu-
ral gas pipeline delivery system to transport
the natural gas to Millenni~ 's ultimate end, --
users. However, the location of those end users,
the amount of natural gas th~y may need, and
the potential alterations to Consolidated
Edison's system required to transport.the gas is
not known. In short. there is simply insufficient
information available to analyze at this time.
Thus, Mount Vernon's claims that we have
segmen:ted our analysis and failed to analyze
related cumulative impacts must fail.

N. Alternatives
, , .

The'final EIS evalu~tes fIfteen system alter-
natives. including Texas Eastern's and Algon-
quin's alternative. using varying combinations
of existing pipeline systems or proposed expan-
sions of these systems. These system alterna-
tives were identified to minimize or avoid
impacts associated with the Lake Erie and
Hudson River crossings, or to minimize overall
environmental impact. The final EIS concludes
that these system alternatives were not -reason-
able or practical for varying reasons. including
the potential for at least equal or greater envi-
ronmental impact, construction constraints.
and the cost differential associated With the
expansion that would affect the likelihood of
the project ever being proposed. We concur
With-this finding.

The final EIS examines nine major route
alternatives, the most significant being the
ConEd Offset/Taconic Parkway Alternative
discussed below. These include two major route
alternatives around Lake Erie, one alternative
across Lake Erie With a different landing loca-
tion, one major route alternative across New
York State, two alternative locations for the
Hudson River crossing, and three major route
alternatives in Westchester County. With the
exception of the ConEd Offset!Taconic Park-
way Alternative. the fmal EIS concludes that
none of these major route alternatives were

.

I~ See Section 6.3.17 of the final EIS.106 The Iroquois draft EIS at 5-4 to 5-6.

107 See Section 3.2 of the final EIS.
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reasonable or practical. In addition, the final
EIS evaluates 26 route variations proposed by
landowners and 17 line changes proposed by
Millennium to address landowner concerns. Of
these, our staff recommends that Millennium
incorporate 14 of the variations and 17 line
changes. We find that these line changes and
route variations would reduce impacts on envi-
ronmental resources or accommodate develop-
ment plans and should be adopted.
0. ConEd Offset/Taconic Parkway Alternative

This alternative is in Westchester County
and accounted for the majority of comments
received on the supplemental draft EIS. The
ConEd Offset/Taconic Parkway Alternative
was proposed by the municipalities of Briarcliff
Manor. Croton-on-Hudson. and Ossining in re-
sponse to staff's suggestion in the supplemental
draft EIS of the ConEd Offset/State Route 100
Alternative as a compromise between the origi-
nal proposal that was located entirely within
the Consolidated Edison's right-of-way and
Millennium's 9/9A Proposal, that minimized
use of the Consolidated Edison right-of-way but
required construction along U.S. Route 9 and
State Routes 9A and 100. The original route,
the ConEd Offset/State Route lOO, and the
ConEd Offset/Taconic Parkway Alternatives
are described and evaluated in the final EIS.

There is no clear environmental advantage
between the 9/9A Proposal and the ConEd
Offset/Taconic Parkway Alternative since they
affect different resources. These routes are not
popular with the people who would be affected
by its construct~{)n.l09 Never.t.~s. ...both
routes ~ould be constructed with limited ad-
verse impacts and staff has recommended addi-
tional mitigation measures to reduce impact.
The Imal EIS describes the impacts along these
routes and the results of the our staff's analy-
sis. The ConEd Offset/Taconic Parkway Alter-
nat~ye has the" advantage of being on an
existing utility right-of-way for over half of its
"length, rather than within the narrow transpor-
tation corridor fomed by u.s. Route 9 and
State Routes 9A andioo. Further, Millennium
and the NYPSC agreed to stringent safety
specifications in a supplemental Memorandum
that would be part of the design of the pipeline
along the Consolidated Edison portion of the
alternative route. The NYPSC states that it is
agreeable to a further modification of the sup-
plemental Memorandum that would allow the
pipeline to be installed approximately 35 feet
closer to the powerlines in certain locations
near sensitive resources, such as residences and
the Jane E. Lytle Memorial Arboretum. This
would allow greater use of the existing power-

.

line right-of-way, while minimizing tree clear-
ing in sensitive areas and construction
disturbance to adjacent property owners. Fur-
ther, we will require Millennium to prepare a
site-specific plan for construction in these
areas.

The ConEd Offset/Taconic Alternative, how-
ever, will require construction within the
Teatown Lake Reservation, which is a natural
area that is used for recreational and educa-
tional purposes. The existing Consolidated
Edison powerline cuts through this area and
Millennium's route would follow it, although it
would deviate away from the right-of-way be-
cause of topography at the crossing of Teatown
Lake. Many comments were filed opposing the
route through the Teatown Lake Reservation.
The comments were addressed in Section 6.2.6
of the final EIS. Millennium proposes to reduce
its construction right-of-way to 50 feet through
the Teatown Lake Reservation. Our staff rec-
ommends that Millennium develop a site-spe-
cific plan for pipeline construction and
restoration with representative of Teatown
Lake Reservation.llO

Many commenters are concerned about the
proximity of the alternative route to the Todd
Elementary School (about 150 feet away),
Briarcliff Manor Middle and High Schools
(about 725 feet away), and Pace University
(about 1,000 feet away). However, our staff
believes that the mitigation measures specified
in the NYPSC's Memorandum and supplemen-
tal Memorandum for pipeline design, construc-
tion, and operation within 1,500 feet of the
Consolidated Edison's powerlines would be
adequate.

Numerous commenters were concerned about
the possibility of dioxins or other contaminants
along Consolidated Edison's right-of-way be-
coming airborne as dust or otherwise released
into the environment during blasting, excava-
tion, or other construction activities. The final
EIS evaluates the r-esults of dioxin testing per-
formed by the Village of Croton-on-Hudson
(samples collected near the Consolidated
Edison's rigQt-Pf-way were tested for dioxins)
and Millennium (samples collected on the Con-
solidated Edison's right-of-way were tested to
determine the amount of residual herbicides
containing 2,4-D and 2,4,5- T). Our staff's anal-
ysis of this data concluded that the samples
collected by the Crot-on-on..rJtidson -frem-ar-eas
adjacent to Consolidated Edison's right-of-way
showed levels of 2,3,7 ,8- TCDD that were well
below regulatory guidelines for cleanup. The
samples collected by Millcnnium showed levels
of the residual herbicides 2.4-0 and 2,4,5- T

.

100 We received hundreds of comments in opposi-

tion to both routes.

110 Appendix E. condition 64.
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--.; were also well below regulatory guidelines that compliance with these measures would
for cleanup. Thus, staff did not recommend reduce the environmental impact of this
additional dioxin testing. proposal.

With these considerations in mind, t~e final Any state or loc;:al permits issued with re-
EIS finds that the ConEd Offset/Tacomc Park- spect to the jurisdictional facilities authorized

.way Alternative is .prefe:able t.o the 9/9A Pro. herein must be consistent with the conditions
posal. We concur with thIs findIng. of this certificate. We encourage cooperation
P. Conclusion between interstate pipelines and local authori-

We conclude that construction and operation ties. However, this does not mean that state
of Millennium's pipeline would result in im- and local agencies, through application of state
pacts from Lake Erie to eastern New York that or local laws, may prohibit or unreasonably
would be locally significant. Most notably, dur- delay the construction or operation of facilities

.ing the con~truction period,. the project would approved by this Commission.111
cause a vanety of adverse Impacts. Although Millennium shall notify the Commission's en-
these impacts may be mitigated extensively vironmental staff by telephone or facsimile of
t~9ugh proposed and recommended mitigation any environmental noncompliance identified
measures, many are unavoidableo by other Federal, state, or local agencies on the

The most significant unavoidable impacts same day that such agency notifies Millen-
are turbidity and sedimentation in Lake Erie nium. "Millennium shall file written conImna-

.and the Hudson River; direct and indirect im- tion of such notification with the Secr-etary of
pacts on the federally-endangered shortnose the Commission within 24 hours.
sturgeon and federally-managed EFH in the At th h . h Id D be 19 2001H d R . d f . 1 0 II e earlng e on ecem r , ,

u son Iver; amage to arm SOl s, especla y th C " .° t t ..
ed d" ..e ommlsslon on I s own mo Ion recelv an

In the black dirt area In Orange County; per- d t f th d . thi ed " all.ma e a par 0 e recor ill s proce Ing

manent conversIon of about 26.3 acres of for- " .0 0 .
ted tl d f ed I d . hi evIdence, Including the applicatIons, as supple-

es we an to non- orest wet an WIt n ted d xhib ° ts th t b °tted " .." men, an e I ere 0, su ml In sup-
. . permanent nght-of-way, and disturbance of rt f the th . t o ht h . d" d ° I ° ° . W h po 0 au onza Ions soug erem, anI entIa cOmmunitIes In estc ester "d t o f th d.° " I d. do t o sed b ° upon COnsl era Ion 0 e recor ,\.;ounty, mc u mg Isrup Ion cau y m-

street construction in the densely populated Th Co ..ro .
City of Mount Vernon. Although we have ex- e mmJssJon o ers.

amined many alternatives, including expansion (A) In Docket Nos. CP98-1SQ-QOO and
of existing pipeline systems both north and CP98-1SO-OO2, a certificate of public conve-

.south of Lake Erie and from different direc- nience and necessity is issued under Section
tions into New York City, we have-been unable 7{e)--authorizing Millennium to construct and
to rmd an alternative that would not create operate the proposed pipeline to the city limits
similar disturbances to other locations, other of Mount Vernon and to lease capacity on the
landowners, and other environmentally sensi- pipeline to Columbia, as more fully described
tive areas in New York or neighboring stateso in the application, as amended and supple-

Impacts associated with the project would be mented, and in this order.
.most significant during the construction pe- (B) Millennium shall negotiate with elect~

riod" Our staff developed specific mitigation officials and interested parties and citizens in
measures, in addition to those proposed by Mil- Mount Vernon and work toward reaching .an
le~um, ~-at ~ou~d be appropriate "and rea- agreement on a route to an interconnection
son8.ble for construction and operation ot the with Consolidated EdiSOn, within 60 days of
proposed facilities. Millennium has agreed to the date of this order ."implement the c construction and restOration "c! °

.procedures identified in its Environmental. (C) In Docke~ ~o" CP98-1S1.:000, ColumbIa
Construction Standards-which incorporates I~ granted permission and apJ:>~o,":al under Sec-
the staff's Upland Erosion Control, Revegeta- tlon :(b) ~o abando? ,the fa~lbtoles mor: full:
tion and Maintenance Plan and Wetland and descnbed ill Columbia s applicatIon and In this
W bod C . d M .t .. Pr order. ater y onstructlon an I Igatlon oce-

dures-and in the final EIS. Millennium must (D) In Docket No0 CP98-1S1-000, Columbia
also comply with the Endangered Species Act, is issued a certificate of public convenience and

.Clean Water Act, Coastal Zone Management necessity under Section 7(c) authorizing it to
ct, and the National Historic Preservation lease capacity from Millennium as more fully

before construction can begin. We conclude described in the application and in this order .

1115ee, e.g., Schneidewind v. ANR Pipeline Co.. 1990); and Iroquois Gas Transmission System L.P., et
485 U.S. 293 (1988); National Fuel Gas Supply v. al., 52 FERC 1161,091 (1990) and 59 FERC 1161,094
Public Service Commission. 894 F.2d 571 (2d Cir. (1992).

.,:61,292 Federal Enerr;y Guidelines



Commission opinlons, Orders and-Notices 62-,3451051 1-24-2002

provided under negotiated rates and for trans-
portation provided under cost based rates.

(R) Millennium shall make an in-service no-
tification filing upon the initiation of service
over its leased facilities by Columbia and upon
initiation of service for the remainder of the
project.

(5) The authorization granted in Ordering
Paragraph (B) is conditioned on Columbia's
filing to remove Line A-S costs from its rate
base, cost of service, and rates when it files to
recover the Account 8S8 costs associated with
the lease payments to Millennium through Co-
lumbia's TCRA

(T) Columbia shall notify tre ,Commission
within 10 days of the date-of the, abandonment.
of Line A-S and the overpressure facilities.

(U) Millel'li1iurrt -and Columbia'shaD'adhere
to the accounting :requirements discussed in
thi rd r -.,- s o e .,: ..1

(V) The untimely motions to intervene in
Docket Nos. CP98-150-000, CP98-1SO-O<>2,
CP98-1 54-(XX), ' CP98-1 sS-(XX>, CP98-156-000
and CP98-1s1-<XX> are granted.

(W) All answerS, responses, comments; and
protests filed in Docket Nos. CP9S.:150-000,
CP9~lSO-OO2, CP98-154-(XX), CP<;8-1sS-(XX>,
CP98-1S6-000 and CP98-1s1-<XX> are granted.

(X) All motions to dismiss, motions for tech-
nical conference, and motions to compel discov-
ery are denied.

(Y) All requests for comparative hearings
and for evidentiary hearings are denied.

(E) In Docket No. CP98-151-<XX>, Columbia
is issued a certificate of public convenience and
necessity under Section 7(c) authorizing it to
construct overpressure protection equipment,
as more fully described in the application and
in this order .

(F) In Docket No. CP98-154-<XX>, a blanket
transportation certificate is issued to Millen-
nium under Subpart G of Part 284 of the
regulations.

(G) In Docket No. CP98-155-000, a blanket
construction certificate is issued to Millennium
under Subpart F of Part 157 of the regulations.

(H) In Docket No. CP98-156-000, a Presi-
dential Permit and authorization under Section
3 is issued to M11Ienriiun1 to construct and
operate facilities on the Uriit"ed States B Ca-
nadaborder. ' , .if' 'c

(I) Millennium shall comply with Part 157 of
the regulations, especially 'Paragraphs (a),
(cXl), (cX2), (cX3), (e), and (0 of Section
157.20.

0) Millennium shall not commence construc-
tion of its facilities prior to TransCanada's and
St. Clair's receipt of all necessary NEB
approvals.

(K) Millennium's facilities must be con-
structed and made available for service within
two years from the date of the order in this
proceeding, pursuant to Paragraph (b) Section
157.20 of the regulations.

(L) The authorization granted in Ordering
Paragraph (A) is conditioned on Millennium's
filing sixty days from the date of the order ,
rates consistent with the revised capital struc-
ture and pro [onna tariff sheets that reflect
compliance with the GISB standards, Order
No.637 , and the other modifications discussed
in this order .

(M) Millennium shall file executed firm
transportation contracts with its shippers prior
to construction of any authorized facilities.

(N) Millennium shall comply with the envi-
ronmental conditions in Appendix G to the
order .

(0) Millennium shall notify the Commis-
sion's environmental staff by telephone or fac-
simile of any environmental noncompliance
identified by other Federal, state, or local agen-
cies on the same day that such agency notifies
Millennium. Millennium shall file written con-
f"mnation of such notification with the Secre-
tary of the Commission wi thin 24 hours.

(P) Millennium shall make a filing within
three years after its in-service date, either jus-
tifying its existing recourse rates or proposing
alternative rates, as discussed in this order .

(Q) Millennium shall maintain separate
books, accounts, and records for transportation

1f 61,292
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Appendix A
Motions to Intervene in Docket Nos.

CP98-150-000, CP98-1S4-000, CP98-155-000,
and CP98-156-000

Timely Interventions
ANR Pipeline Company
Allied Signal Inc.
Arnoco Canada Petroleum Col Ltd. and Arnoco

Energy Trading Corporation Goint motion)
Brooklyn Union Gas Company
Bruce, Jean C.
Central Hudson Gas & Electric Corporation
Cities of Charlottesville and Richmond, Vir-

ginia Goint motion)
Cincinnati Gas & Electric Company and the

Union Light, Heat and Power Company
Goint motion)

Columbia Energy Services Corporation
Consolidated Edison Company of New York,

Inc.
County of Chautauqua, New York
County of Rockland, New York
Delmarva Power & Light Company
Dinga, Assemblyman Jay J.
Dominion Transmission, Inc.
Duke Energy Trading and Marketing, L.L.C.
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Southern Tier Landowners Association
Southern Tier Municipal Coalition
Stand Energy Corporation
Steinfels, Peter
Stiles, Donald J .
Supa. Peter
Tennessee Gas Pipeline Company
Texas Eastern Transmission Corporation
Town of Yorktown, New York
TransCanada Gas Services, A Division of

TransCanada Energy Limited
TransCanada PipeLines Limited
Transcontinental Gas Pipe Line Corporation
UGI Utilities, Inc.
Vector~~,J.-P. ,; , -c Village of Briarc~ Manor~New York,. "

Virginia Natural Gas, Inc. and ~ ~t Ohio
Gas Company (joint motion) -;oil; ;.:

Washington Ga$ Light Co~pany, ,
Wes~ter County, pepaitrnent of Planning
West Branch Conservation AssOCiation, Inc.

Late Interventions
City of Mount Vernon, New York
Ci ty of Yonkers, New York
Coleman, Robert
Independent Oil & Gas Association of West

VIrginia
Kelly, Robert N.
Long Island Lighting Company
Meinzer, Raymond M.
Mount Vernon Oversight and Review Coalition
Multiple IntervenersllJ
New York City Department of Environmental

Protection
Nichol, Charles
North Carolina Natural Gas Corporation
Piedmont Natural Gas Company
Riverkeeper, Inc.
Theodore Gordon Flyfishers, Inc.
Town of Mount Pleasant, N~w York
Town of New Castle, New York
Town of Ossining, New York
Trout Unlimited and New York State Council

of Trout Unlimited (joint motion)
Union Gas Limited
United States Department of the Interior
Village of Ardsley, New York
Village of Croton-on-Hudson, New York

Notice of Intervention
Public Service Commission of the State of New

York

Dynegy Marketing and Trade
El Paso Gas Services Company
Engage Energy US, L.P .
Enron Capital & Trade Resources Corp.
Foothills Pipe Lines Ltd.
Gardner, Clark
Great Lakes Gas Transmission Limited

Partnership
Harris, Donald
Independence Pipeline Company
IrOQuois Gas Transmission System, L.P .
Keller, Robert N. jr.
Kowalczik, Michael
Lewis, Corinna S. and Alfred R.
Lewis; Randy Eo ;.
Market Hub Partner5,. LoP 0
Mateo, Ed
Michigan ConS:O}jdated Gas Comp~y
MidCon Gas.Services Company
Midwestern Gas Transmission Corp.
Mount Sto Francis Hennitage
Mountaineer Gas Company
National Fuel Gas Distribution Corporation
National Fuel Gas Supply Corporation
Natural Gas Pipeline Company of America
New England Customer Groupl12
NewJeI'SeY Natural Gas Company
New York State Department of Environmental

Conservation
New York State Electric& Gas Corporation
North Carolina Public Service Commission
Orange and Rockland Utilities, Inc.
PanCanadian Petroleum Limited and Pan-

Canadian Petroleum Company Goint
motion)

Portland Natural Gas Transmission System
Process Gas Consumers Group
Prislupsky, Frank
Public Service Company of North Carolina,

Inc.
Public Service Electric and Gas Company
Renaissance Energy (US) Inc.
Town of Cortlandt, New York
Town of Greenburgh, New York
Town of Ripley, New York
Rochester Gas and Electric Corporation
Rockland County C nservation Association,

Inc.
Rockland County Division of Environmental

Resources
Sto Clair Pipelines (1996) Ltd.
Southern Connecticut Gas Company

Valley Gas Company. and City of Westfield Gas and
Electric Light Department.

~ 61,292

113 Multiple Intervenors is an unincorporated as-
sociation of approximately 65 large commercial and
industrial energy consumers that operate facilities in
New York, including IBM.

.

Federal Energy Guidelines

112 The New England Customer Group consists of
Bay State Gas Company, The Berkshire Gas com-
pany. Boston Gas Company, Colonial Gas Company,
Commonwealth Gas Company, Energy North Natu-
ral Gas, Inc., Essex County Gas Company. Fitchburg
Gas and Electric Light Company. City of Holyoke.
Massachusetts. Gas and Electric Department. North-
ern Utilities. Inc.. The Providence Gas Company,
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Appendix B

Motions to Intervene in Docket No.
CP98-150-002

Timely Interventions

Cata. Manuel I.

Cheevers. Mary w.

City of Yonkers. New York

Consolidated Edison Company of New York,
Inc.

Historic Hudson Valley

Iroquois Gas Transmission System, L.P .

LCOR Asset Management LP and Eastview

Holdin~. ~!-C
MendeZ, AIfredo F .

Metr(}-North COmh1uter Raib-oad Company

Molodofsky, Deborah .-.

New York State Reliability Council.

Purdue Phanna L.P .

St. Clair Pipelines (1996) Ltd.

Town of Greenburgh. New York

TransCanada PipeLines Limited

Vector Pipeline L.P .

Village of Croton-on-Hudson. New York

Late Interventions

CarT, Ian J.
Rice, James D.

, Appendix c

Motions to Intervene in Docket No.
CP98-151-000

Timely Interventions

ANR Pipeline Company
AlliedSignal Inc.
Central Hudson Gas & Electric Corporation
Cincinnati Gas & Electric Company and the

Union Light, Heat and Power Company
.Goint motion)

Cities of Charlottesville and Richmond, Vir-
ginia Goint motion)

Coleman, Robert
Delmarva Power and Light Company
Dominion Transmission, Inc.
El Paso Gas Services Company
Engage Energy US, L.P 0
Enron Capital & Trade Resources Corp.
Great Lakes Gas Transmission Limited

Partnership
Harris, Donald

Independence Pipeline Company

Kowalczik, Michael

Lewis, Randy

Market Hub Partners, LoP o

Midwestern Gas Transmission Corp.

Mountaineer Gas Company

National Fuel Gas Distribution Corporation

National Fuel Gas Supply Corporation
New England Customer Group 1 14

New Jersey Natural Gas Corporation

New York State Electric & Gas Corporation

Nichol, Charles North Carolina Natural Gas :Corporatio~

Orange and Rockland Utilities, Inc.

Piedmont ~atur~ Gas Comp~~,!~~

Prislupsky, Frank -

PrOCess Gas ConswTiers Group

Public Service Company of North Carolina,
Inc.

Public Service Electric and Gas Company

Souther Tier Landowners Association

~.outhern Tier Municipal Coalition

Stand Energy Corporation

Steinfels, Peter

Stiles, Donald

Supa, Peter

Tennessee Gas Pipeline Company

TransCanada PipeLines Limited

Transcontinental Gas Pipe Line Corporation

UGI Utilities, Inc.

Virginia Natural Gas, Inc. and The East Ohio

Gas Company Goint motion)

Washington Gas Light Company

West Branch Conservation Association, Inc.

Late Interventions

City of Mount Vernon, New York

Consolidated Edison Company of New York,

Inc.

Theodore Gordon Flyfishers, Inc.

Town of Mount Pleasant, New York

Town of Ossining, New York

Trout Unlimited and the New York State

Council of Trout Unlimited Goint motion)

United States Department of Interior

Notice of Intervention

Public Service Commission of the State of New

York

!!4 A list of the members of the New England
Customer Group is included in the list of intervenors
in Docket No. CP98-150-000. et al..

~ 61,292FERC Reports
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Appendix D

Reason For NoncompliancePortion 0{ Tariff
Cited

Tariff
Sheet

Number

. 'Section 1.65'. should be .'Section 1.66:'~ 21 and 25,

respec-
tively

I Section 3.8 of Rate

Schedule rrs and

Section 3.4 of R;lle
Schedule ITS

No time factor established for service and no provision for recall
of loaned gas in the event volumes are required for system
operations. See ANR Pipeline Company, 77 FERC ~ 61,080

(1986).

Rate Schedule PAL T 28-30

"Negotiated rate" is not properly defined. The oeflilition is tOO
narrowly drawn. It must be expanded to include fateS'that can
.v~ over the tenD 0( the contract based on~formula. ,; :

Section 1.43 or GeneraI
Tenns ;

'61

-
'creditworthy" should read "not creditworthy.':

". " ' ." !1Section 3.3(ii} of
General Terms

71

No provision for refunds of prepayments if for SOlPe reason ~
contract is signed or bid is moved off the bid list.

Section 3.8 of General
Tenns

72 and 73

These two provisions are inconsistent. Section 4.2(c) provides
that the bid shall not exceed the then-effective maximum
reservation rate for the applicable service. Section 4.2(dX3)
provides for bids exceeding the recourse rate.

--

Sections 4.2(c) and
4.2(dX3) of General
Terms

79

Service may not be tenninated until Millennium receives
abandonment authorization.

Section 11.4 of General
Tenns

109

Tariff should provide that until September 30, 2002, the
maximum rate ceiling does not apply to capacity lease
transactions of less than one year .Section 284.8(hX2Xi).

116-122Section 15

This provision requires further explanation or should be
removed.

117Section IS.I(bXI6) of
General Terms

This provision should omit the last five words: "plus the I
applicable Usage rate." Section 15.8 permits Millennium to bill
the releaser only the full reservation charge less the reservation
rate bid by replacement shipper or the reservation rate portion
of replacement shipper's one-part charge. --

Section 15.3(!) of
General Tenns

119

This provision needs to be elaborated further .in particular .as
to impact on small customer participation in capacity release.

Section 15.7(c) of
General Terms

121

This provision omits any reference to sharing of reservation
charge burden imposed during period of force majeure. See
Tennessee Gas Pipeline Company, 80 FERC U 61,070, at p.
61.199 (1997).

Section 16 of General
Terms

125

With respect to the first sentence: ,. A Shipper receiving relief

under this Section shall compensate any other Shipper injured
thereby," Millennium should explain what criteria would be
used to determine if a shipper has been injured.

128Section 17.6(d) of
General Terms

The words "in its sole discretion" should be removed and (line I)
replaced with "in a not unduly discriminatory manner."

Section 20.1 of General
Terms

138

.

~ 61,292
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This provision should be modified to require that the shipper .
not the party on whose behalf the shipper is acting, must have
title to the gas. See Enron Energy Services, Inc., 84 FERC
W 61,222 (1998), order onreh'g, 85 FERC W 61,221 (1998).

~f!

~

':'

.

.

.

.

.
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Appendix F

Comparison of Resources along Pipeline Alternative Routes in Mount
Vernon

Comparison of Pipeline Lengths of the Alternative Routes

Total length
(feet)

Lengthin
Commercial
Area (feet)

Length in

Residential

Area (feet)

Length in
Bronx (feet)

Route

Proposed 5,800 1,000 4,800 0

5,100 4.400 5,100Alt.A 9,500

4,400 3.600 0AIt. B 8,000

4,300 1,500Alt. c 8,000 3,700

Appendix G

Environmental Conditions for Millen-
nium's Project

I. Millennium shall follow the construction
procedures and mitigation measures described
in its application and supplements (including
responses to staff data requests) and as identi-
fied in the final EIS. unless modified by this
order. Millennium must:

a. request any modification to these proce-
dures, measures, or conditions in a filing with
the Secretary of the Commission (Secretary);

b. justify each modification relative to site-
specific conditions;

.

c. explain how that modification provides
an equal or greater level of environmental
protection than the original measure; and

" 61,292FERC Reports

d. receive approval in writing from the
Director of OEP before using that
modification.
2. The Director of OEP has delegated author-

ity to take whatever steps are necessary to
insure the protection of all environmental re-
sources during construction and operation of
the project. This authority shall allow:

a. the modification of conditions of this
order; and

b. the design and implementation of any
additional measures deemed necessary (in-
cluding stop-work authority) to assure con-
tinued compliance with the intent of the
environmental conditions as well as the
avoidance or mitigation of adverse environ-
mental impact resulting from project con-
struction and operation.
3. Prior to any construction, Millennium

shall file an affirmative statement with the
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.

.

d. agreements with individual landowners
that affect other landowners or could affect
sensitive environmental areas.
6. Within 60 days of the acceptance of this

certificate and before construction begins,
Millennium shall file an initial Implementation
Plan with the Secretary for review and written
approval by the Director of OEP describing
how Millennium will implement the mitigation
measures required by this order. Millennium
must file revisions tb the plan as schedules
change. The plan shall identify:

a. how Millennium will incorporate these'
requirements int{) the contract bid docu-
ments, construction contracts (especially
penalty clauses and specifications), and con-
struction drawings so that the mitigation re-
quired at each site is clear to onsite
constructi~n and inspecti~':1cPersonnel;

b. the number of environmental inspectors
assigned per spread, and how the company
will ensure that sufficient personnel are
available to. implement the environmental
mitigation;

c. company personnel, including environ-
mental inspectors and contractors, who will
receive copies of the appropriate material;

d. what training and instructions Millen-
nium will give to all personnel involved with
construction and restoration (initial and re-
fresher training as the project progresses and
personnel change), with the opportunity for
OEP staff to participate in the training
session(s);

e. the company personnel (if known) and
specific portion of Millennium's organization
having responsibility for compliance;

f. the procedures (including use of contract
penalties) Millennium will follow if noncom-
pliance occurs; and

g. for each discrete facility, a Gantt or
PERT chart (or similar project scheduling
diagram), and dates for:

i. the completion of all required surveys
and reports;

ii. the mitigation training of onsite

personnel;
iii. the start of construction; and
iv. the start and completion of restoration.

7. Millennium shall employ at least a team of
(j.e., two or more, or as may be established by
the Director of OEP) environmental inspectors
per construction spread. The environmental in-
spectors shall be:

a. responsible for monitoring and ensuring
compliance with all mitigative measures re-
quired by this order and other grants, per-
mits, certificates, or other authorizing
documents;

~ 61,292
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Secretary. certified by a senior company offi-
cial. that all company personnel, environmen-
tal inspectors. and contractor personnel will be
informed of the environmental inspector's au-
thority and have been or will be trained on the
implementation of the environmental mitiga-
tion measures appropriate to their jobs before
becoming involved with construction and resto-
ration activities.

4. The authorized fa~tYIOCations shall ~~
as shown in the final Er$. a$ supplemented by
filed alignment sheets. AS s~o~ as they are
available, and before the. st:a~c:.r any con-
struction, Millennium shall file.withthe Secre-
tary any revised detailed survey alignment
maps/sheets at a scale not smaller than 1:6,000
with station positions for all.facilities approved
by this order. All requests for modifications of
environmental conditions of this-order or site-
specific clearanceS must be written arid must
reference locations designated on' these align-
ment maps/sheets.

S. Millennium shall file with the Secretary
detailed alignment maps/sheets and aerial
photographs at a scale not smaller than 1:6.000
identifying all route realignments or facility
relocations, and staging areas, pipe storage
yards. new access roads; and other areas that
would be used or disturbed and have not been
previously identified in filings with the Secre-
tary .Approval for each of these areas must be
explicitly requested in writing. For each area.
the request must include a description of the
existing land use/cover type. and documenta-
tion of landowner approval. whether any cul-
tural resources or federally listed threatened or
endangered species would be affected. and
whether any other environmentally sensitive
areas are within or abutting the area. All areas
shall be clearly identified on the maps/sheets!
aerial photo~aphs. Each area must be ap-
proved in writing by the Director of OEP
before construction in or near that area.

This requirement does not apply to route
variations required herein or minor field
realignments per landowner needs and require-
ments which do not affect other landowners or
sensitive environmental areas such as
wetlands.

Examples of alterations requiring approval
include all route realignments and facility loca-
tion changes resulting from:

a. implementation of cultural resources
mitigation measures;

b. implementation of endangered.
threatened. or special concern species mitiga-
tion measures;

c. recommendations by state regulatory
authorities; and
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b. responsible for evaluating the construc-
tion contractor's implementation of the envi-
ronmental mitigation measures required in
the contract (see condition 6 above) and any
other authorizing document;

c. empowered to order correction of acts
that violate the environmental conditions of
this order. and any other authorizing
document;

d. a full-time position. separate from all
other activity inspectors;

e. responsible for documenting compliance
with the environmental conditions of this
order. as well as any environmental condi-
tions/pennit requirements imposed by other
Federal. state. or local agencies; and

f. responsible for maintaining status
reports.
8. Millennium shall file updated status re-

ports prepared by the lead environmental in-
spector with the Secretary on a weekly basis
until all construction-related activities. includ-
ing restoration and initial pennanent seeding.
are complete. On request. these status reports
will also be provided to other federal and state
agencies with pennitting responsibilities. Sta-
tus reports shall include:

a. the current construction status of each
spread. work planned for the following re-
porting period. and any schedule changes for
stream crossings or work in other environ-
mentally sensitive areas;

b. a listing of all problems encountered and
each instance of noncompliance observed by
the environmental inspectors during the re-
porting period (both for the conditions im-
posed by the Commission and any
environmental conditions/pennit require-
ments imposed by other Federal. state. or
local agencies);

c. corrective actions implemented in re-
sponse to all instances of noncompliance. and
its cost;

d. the effectiveness of all corrective actions
implemented;

e. a description of any landowner/resident
complaints which may relate to compliance
with the requirements of this order. and the
measures taken to satisfy its concerns; and

f. copies of any correspondence received by
Millennium from other Federal. state or local
pennitting agencies concerning instances of
noncompliance. and Millennium's response.

9. Millennium must receive written authori-
zation from the Director of OEP before com-
mencing service from the project. Such
authorization will only be granted following a
detennination that rehabilitation and restora-

.
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tion of the right-of-way is proceeding
satisfactorily.

10. Within 30 days of placing the certifi-
cated facilities in service, Millennium shall
file an affirmative statement with the Secre-
tary, certified by a senior company official:

a. that the facilities have been constructed
and installed in compliance with all applica-
ble conditions, and that continuing activities
will be consistent with all applicable condi-
tions; or

b. identifying which of the certificate con-
ditions Millennium has complied with or will
comply with. This statement shall also iden-
tify any areas along the right-of-way where
compliance measures were not properly im-
plemented, if not previously identified in
filed status reports, and the reason for
noncompliance.
II. Millennium shall hire and fund a third-

party contractor, to work under the direction of
the Commission staff, for the sole purpose of
monitoring Millennium's compliance with the
environmental conditions attached to the or-
der, including all measures proposed by Millen-
nium. A draft monitoring program shall be
developed by Millennium and filed with the
Commission for review and approval of the
Director of OEP, along with a proposal from
potential contractors that will be available to
provide the monitoring and reporting services.
The monitoring program shall include the fol-
lowing elements:

a. the employment by the contractor of one
to two full-time, on-site monitors per con-
struction spread;

b. the employment by the contractor of a
full-time compliance manager to direct and
coordinate with the monitors, manage the
reporting systems, and provide technical
support to the Commission staff;

c. a systematic strategy for the review and
approval by the contract compliance man-
ager and monitors of variances to certain
construction activities as may be required by
Millennium based on site-specific field
conditions;

d. the development of an Internet web site
for the posting of daily or weekly inspection
reports submitted by both the third party
monitors and Millennium's environmental
inspectors; and

e. a discussion of how the monitoring pro-
gram could incorporate aIld/or be coordi-
nated with the monitoring or reporting that
may be required by other federal and state
agencies.
12. Prior to construction, Millennium shall

modify Section II.C.2 of its Environmental
Construction Standards so that it is consistent~
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20. Millennium shall file with the Secretary
the location by milepost of all drinking water
wells and springs within 150 feet of the con-
struction work area and their distance from the
construction work area, before construction.
In addition, Millennium shall specify which
wells would be within perched water systems.

21. Millennium shall include in its weekly
construction progress reports any complaints
concerning water supply yield or quality and
how each was resolved. Within 30 days of
placing the facilities in service. Millennium
shall file a summary report identifying all pO"'
table water supply systems damaged by con-
struction and how they were repaired.

22. Millennium shall file with the Secretary a
site-specific plan to complete the open-cut
crossings of Cassadaga Creek (milepost 59.9),
State Drainage Ditch (milepost 72.9), and Cat-
atonk Creek (milepost 228.1) within 48 hours.
prior to construction, or it shall file a site-
specific plan explaining why more time is
needed for the crossings for review and written
approval of the Director of OEP .

23. Millennium shall file with the Secretary a
contingency plan for the crossing of each
waterbody if the directional drill (Ramapo
River, milepost 370.0; Croton River. milepost
396.8) or conventional bore (Bemus Creek.
milepost 55.6; Great Valley Creek. milepost
94.7; Wrights Creek, milepost 95.8; Canisteo
River, milepost 171.5; Nanticoke Creek, mile-
post 240.7; Wallkill River, milepost 350.7; and
Intermittent Ditch to Eurich Ditch, milepost
353.9) is unsuccessful. Prior to construction.
Millennium shall rIle with the Secretary for
review and written approval of the Director of
OEP. a plan with the set of criteria it will use
to identify when a horizontal directional drill
or bore is unsuccessful. This shall be a site-
specific plan that includes scaled drawings
identifying all areas that would be disturbed
by construction. Millennium shall file this plan
concurrent with its application to the COE
and NYSDEC for a permit to construct using
this plan. The Director of OEP must review
and approve this plan in writing before con-
struction of the alternate crossing plan.

24. Millennium shall consult with the COE
and expand the site-specific crossing plan for
the Genesee River (milepost 137.3) to include
construction and restoration mitigation mea-
sures to protect the integrity of the flood con-
trol berm. The revised plan and COE
comments shall be filed with the Secretary for
review and written approval by the Director of
OEP before construction.

25. Before construction, Millennium shall
file with the Secretary for review and written
approval by the Director of OEP, the finalized
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with Section V .F .3.d of our Upland Erosion
Control, Revegetation and Maintenance Plan
which states that no more than one ton of wood
chips per acre be spread on the construction
right-of-way.

13. Prior to construction, Millennium shall
mOOify Section II.F of its Environmental Con-
struction Standards to state that restoration of
residential properties will begin immediately
after trench backfilling.

14. Prior to construction, Millennium shall
modify sections II.G and II.] of its Environ-
mental Construction Standards to state that it
will immediately restore all trails and to state
that it will immediately restore all roads, re-
spectively, after backfilling the trench so that
they are opened quickly for full public use.

15. Before construction, Millennium shall
file with the Secretary the results of surveys
conducted in the area between mileposts 90.5
and 91.3 when access is obtained, and any
mitigation plans proposed to minimize impact
on the "Rock City" geologic formations for
review and written approval of the Director
OEP.

16. Millennium shall modify its Environmen-
tal Construction Standards to include a contin-
gency plan, developed in consultation with the
NYSDA&M, for overwintering agricultural ar-
eas and file it for review and written approval
of the Director of OEP before construction. If
the NYSDA&M's agriculture inspector directs
Millennium to delay final cleanup, Millennium
shall file a report with the Secretary identify-
ing these locations by milepost.

17. Millennium shall continue consultations
with the NYSDA&M regarding specialized con-
struction procedures in agricultural areas that
shall be incorporated into the Environmental
Construction Standards. The f"rnal Environ-
mental Construction Standards shall be filed
with the Secretary, before construction, for
review and written approval of the Director of
OEP.

18. Millennium shall identify aquifer protec-
tion districts and watersheds on its construc-
tion alignment sheets.

19. Millennium shall expand its Spill Preven-
tion, Containment, and Control Plan to specifi-
cally include the following:

a. a requirement that all construction
equipment be inspected daily for leaks before
work;

b. allsting of specific water supply, munic-
ipal, or state officials to be contacted in the
event of a reportable spill; and

c. a listing of the requirements of local or
state officials concerning construction in
aquifer protection areas and public water
supply watersheds.
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. plan for the Lake Erie crossing. The plan shall
include:

a. the trench depth recommendations de-
termined by the Cold Regions Research and
Engineering Laboratory analysis;

b. the manual for handling emergency re-
pair of the pipeline in Lake Erie;

c. finalized construction procedures, in-
cluding construction schedules and timing,
procedures for minimizing and monitoring
dispersion of the turbidity plume and sedi-
ment deposition, and a description of the
mitigative actions that Millennium would
take if the observed turbidity plumes exceed
the predicted plumes; and

d. specific information on the discharge
rate of spoil in the lake bottom in modeled
zones F, G, H, I, and J after the construction
contractor and jet sled equipment have been
selected.
26. Millennium shall not begin construc-

tion of any portion of the project until it files
with the Secretary a copy of the appropriate
permits from Canada's NEB regarding con-
struction of the Canadian portion of the
project.

27. Prior to construction. Millennium shall
file with the Secretary: (1) the finalized Hud-
son River Sampling Plan developed to meet the
NYSDEC's Section 401 Water Quality Certifi-
cate and (2) a work plan and schedule for the
Hudson River crossing showing completion of
construction activities within the September I
to November 15 time window, including con-
tingency plans for delays due to weather,
equipment malfunction, or other work slow-
downs for review and written approval of the
Director of OEP. All monitoring data collected
during construction of the Hudson River shall
be filed with the Secretary at the same time it
is submitted to the NYSDEC.

28. Prior to construction, Millennium shall
file with the Secretary the results of any alter-
native crossing locations developed in consulta-
tion with the NYCDEP, the site-specific
crossing plan and design for the Catskill
Aqueduct (approximate milepost 418.2), the
independent engineering assessment of the pro-
posed site-specific crossing plan, and any com-
ments from the NYCDEP on the alternative
crossing locations and the site-specific crossing
plan. The final Catskill Aqueduct crossing plan
shall be filed with the Secretary for review and
written approval of the Director of OEP.

29. Millennium shall develop construction
and restoration plans for the Mongaup Wildlife
Management Area (mileposts 323.8 to 330.2)
and the Doris Duke Wildlife Sanctuary (mile-
posts 364.9 to 365.8) in consultation with the
NYSDEC, and New York State Office of

~ 61,292FERC Report.

Parks. Recreation. and Historic Preservation
(NYSOPRHP) and the Palisades Interstate
Park Commission. The final plans shall be filed
with the Secretary before construction.

30. If Millennium develops wildlife enhance-
ment areas in consultation with the FWS.
COE. NYSDEC. and landowners. it shall iden-
tify the locations of these wildlife enhancement
areas on the construction alignment sheets and
file them with the Secretary before
construction.

31. Before construction. Millennium shall
complete consultations with the New York
Natural Heritage Program and the National
Park Service (NPS), as appropriate to deter-
mine if any unique natural communities would
be crossed, including the diverse vegetation
communities in Chautauqua County between
mileposts 54.4 and 56.4, and the old growth
eastern hemlock forest between mileposts 279.2
and 279.3 in Delaware County. Millennium
shall file with the Secretary, for review and
written approval by the Director of OEP
before construction, mitigation plans devel-
oped through these consultations. The mitiga-
tion plans shall include all correspondence,
telephone logs, locations of each area by mile-
post, crossing length, acreage of vegetative
community affected, and proposed mitigation.

32. Prior to construction. Millennium shall
include all of the terms and conditions of the
NMFS' incidental take statement on its final
site-specific Hudson River crossing plan. and
file the plan with the Secretary for review and
written approval from the Director of OEP.
The terms and conditions are:

a. trained NMFS-approved observers must
be present on the dredge and backfill barge
for the duration of the project;

b. if any whole shortnose sturgeon (alive or
dead) or sturgeon parts are taken incidental
to the project. Carrie McDaniel
(978-281-9388) or Mary Colligan
(978-281-9116) must be contacted within 24
hours of the take. An incident report for
shortnose sturgeon take (for a copy, see the
NMFS' September 14, 2001 biological opin-
ion that is available for viewing on the Com-
mission's internet site at www.ferc.gov; go to
the "RIMS" link; and follow instructions to
access the document) shall also be completed
by the observer, and sent to Carrie McDaniel
via fax (978-281-9394) within 24 hours of the
take. Every incidental take (alive or dead)
shall be photographed and measured, if pos-
sible; and

c silt curtains shall be bottom weighted,
and run surface-to-bottom around the area
being backfilled in order to effectively mini-
mize suspended sediment concentrations.



62,356 Cited cs"97 FERC ~. , , " 1048 .4-2002

In addition, if facilities are not constructed
within one year from the date of issuance of the
certificate, Millennium should consult with the
FWS and NMFS to determine if additional
consultations or surveys are required.

33. No construction shall begin between
milepost 339.9 (intersection of Peenpack Trail
and Martin Road) and milepost 341.7 (Shinhol-
low Road) until the bore of the Neversink
River is successfully completed. Millennium
shall also abandon the existing pipeline cross-
ing of the Neversink River in place.

34. In the event that a bore cannot be com-
pleted at the proposed Neversink River cross-
ing location (milepost 341.0), Millennium shall
develop a contingency plan in consultation
with the FWS, NYSDEC, and The Nature
Conservancy .The plan, at a minimum, must:

a. identify an alternative crossing location,
and/or alternative route and construction
methods (if required);

b. include an analysis of the environmental
impacts associated with construction of the
contingency plan (i.e., definition of the im-
pact area or construction work areas); and

c. include a survey of the entire construc-
tion work area and area of potential effect by
a biologist qualified to identify dwarf wedge
mussels, as required.
All survey work must use FWS-approved

methodologies, and must be completed before
the start of any alternative construction
activity in the project segment between mile-
posts 339.9 and 341.7. The mitigation plan and
all associated consultation documentation shall
be filed with the Secretary for review and writ-
ten approval by the Director of OEP before
construction.

35. If flows are low enough. Millennium shall
use a flume or a dam and pump construction
technique for the crossing of Cassadaga Creek
(milepost 59.9) and shall complete all in-
stream work between July I and November 30.

36. Millennium shall consult with the FWS
regarding the site-specific plan being developed
with the NYSDEC for the new permanent boat
launch facility at the Mongaup River /Rio Res-
ervoir (milepost 330.0) to protect bald eagles
and their habitat. Millennium shall file the
final plan and all comments received from the
NYSDEC and FWS on the new boat launch
facility with the Secretary before
construction.

37. If blasting is required in designated bald
eagle activity areas when bald eagles are pre-
sent, Millennium shall develop with the NYS-
DEC and FWS a construction plan that
includes the potential amount, location, and
schedule of the required blasting. The final
construction plans, and all associated consulta-
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tion documentation, shall be filed with the Sec-
retary for review and written approval by the
Director of OEP before construction.

38. Millennium shall contact the FWS and
NYSDEC in the fall the year before the start
of construction to determine if any additional
bald eagle nests have been found in the vicinity
of the project area. Documentation of the re-
sults of this consultation shall be filed with the
Secretary for review and written approval by
the Director of OEP before construction.

39. Millennium shall continue consultations
with the FWS and NYSDEC regarding any
other requirements for surveying, monitoring,
or avoiding special status species (the bean
villosa, long head darter, and green floater) or
their habitats. The results of these consulta-
tions, including copies of all correspondence,
and proposed mitigation shall be filed with the
Secretary before construction for review and
written appr-oval by the Director of OEP.

40. Millennium shall employ at least one
wetland specialist per construction spread. The
wetland specialist must be familiar with the
existing hydrologic patterns of the affected
wetlands within the construction work area
and shall be present during final grading of
these wetlands. The wetland specialist shall
have the authority to direct any modifications
to the final grade, as necessary, to ensure that
the original hydrologic patterns of affected
wetlands are restored to the fullest extent
practicable.

41. Millennium shall not use an additional 25
feet of Columbia's existing right-of-way in wet-
lands crossed between mileposts 41.7 and
376.4.

42. Millennium shall use a nori-seed carrying
barrier (such as straw or fabric), determined in
consultation with the NYSDEC and COE to
separate wetland and non-wetland subsoils,
where non-wetland subsoil from grading opera-
tions would be stored in wetlands. The barrier
material shall be visible to the equipment oper-
ator when it is exposed during restoration. Mil-
lennium shall file the milepost location of the
areas where these barriers are used in its
weekly construction report.

43. Millennium shall establish an environ-
mental mitigation complaiIIt resolution proce-
dure that would be in place throughout
construction and restoration of the Millennium
project. The procedure shall provide landown-
ers and/or abutters with clear and simple di-
rections for identifying and resolving their
environmental mitigation problems/concerns
during construction of the pipeline facilities
and restoration of the right-of-way. Prior to
construction, Millennium shall mail the com-
plaint procedure to each landowner whose
property will be crossed by the project and

Federal Energy Guidellnes
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Fire Station No.4 on Oak Street. and the fire
station at South 7th Avenue and West Jrd
Streets in Mount Vernon. These plans shall
include measures to assure the safety of Hamil-
ton Elementary School students while at school
and going to and from school, and adequate
movement of emergency fire equipment during
in-street construction activities. These plans
shall be developed in consultation with Mount
Vernon and emergency service providers and
filed with the Secretary, prior to construc-
tion, for the review and written approval of
the Director of OEP .

48. Following consultation with appropriate
authorities and community representatives,
Millennium shall prepare site-specific construc-
tion and mitigation plans for Mount Vernon
(mileposts 419.9 to 421.8). These plans shall
address construction related issues, including:

a. construction schedules and timing;

b. traffic detours around construction
activities;

c. resident notification of construction
schedules;

d. alternate parking locations for loss of
parking spaces;

e. provisions for maintenance of access to
businesses and residential buildings;

f. provisions for maintenance of construc-
tion equipment to reduce air and noise pollu-
tion; and

g. provisions for appropriate utility repair
crews and materials to be on site at all times
during construction in residential/commer-
cial areas between mileposts 420.6 and
421.8.

If utilities to residential buildings are dam-
aged and cannot be restored on the same day,
Millennium must offer affected residents alter-
native housing and transportation to and from
these alternative housing locations. The plans,
with documentation of consultation with ap-
propriate authorities, shall be filed with the
Secretary for review and written approval by
the Director of OEP before construction.

49. Before construction, Millennium shall
provide each landowner affected by construc-
tion with a final construction alignment sheet
showing the construction work area and perti-
nent information about how the pipeline would
be constructed and restored on their property.

50. Before construction across the Metro-
North Commuter Railroad Company railroad
tracks in Westchester County. Millennium
shall file the detailed plans and design draw-
ings with the Commission. along with com-
ments on the plans from Metro-North, for
review and written approval by the Director of
OEP.

.
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abutters whose properties are adjacent to a
road or utility right-of-way that will be used for
installation of the pipeline. The complaint reso-
lution procedure must:

a. include a local contact (and telephone
number) and Millennium's "hotline" contact
(and toll-free telephone number) that the
landowner/abutter should first call with his/
her concerns;

b. indicate how long it will take after com-
plaints/inquiries are made for Millennium to
respond;

c. indicate that the response will infonn
the caller how and when problems were or
will be resolved; and

d. instruct the landowner/abutter that if
they are still not satisfied with the response
from contacting Millennium's "hotline,"
then the Commission's Enforcement Hotline
may be contacted at (877) 303-4340.
44. Millennium shall include in its weekly

status report a table that contains the follow-
ing information for each problem/concern
reported:

a. the identity of the caller and the date of
the call;

b. the construction alignment sheet num-
ber, property identification number, and
milepost/survey station number of the
property;

c. a description of the concern/problem;
and

d. an explanation of how and when the
problem was resolved, or why it has not been
resolved.
45. Millennium shall continue consultations

with New York State Electric and Gas Com-
pany (NYSEG) regarding the placement of the
pipeline within or adjacent to the NYSEG
powerline right-of-way (mileposts 232.2 to
243.5) and develop mitigation plans to reduce
the risk associated with a pipeline accident
during construction and operation of the pipe-
line. The plan and NYSEG's comments on the
plan shall be filed with the Secretary for review
and approval by the Director of OEP before
construction may begin.

46. Millennium shall update the listing of
residences within 50 feet of the construction
work area and file this infonnation with the
Secretary before construction. For all previ-
ously unidentified residences closer than 25
feet to the construction work area, Millennium
shall file a site-specific plan with the Secretary
for the review and written approval of the
Director of OEP before construction.

47. If necessary, Millenni urn shall develop
site-specific construction plans for construction
adjacent to the Hamilton Elementary School,

FERC Reports
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plans, and notifies Millennium in writing
that construction may proceed.

All material filed with the Commission con-
taining location, character, and ownership in-
formation about cultural resources must have
the cover and any relevant pages therein
clearly labeled in bold lettering: "CONTAINS
PRIVILEGED INFORMATION-DO NOT
RELEASE."

57, Millennium shall file a site-specific plan
identifying how it would reduce construction
noise during a directional drill near residences.
The plan shall include projected daytime and
nighttime noise levels at nearby residences and
mitigation measures that would be used to min-
imize noise at these residences. The plan shall
be filed with the Secretary for review and writ-
ten approval by the Director of OEP before
construction.

58. Millenoium shall prepare a report that
contains the following information regarding
the water supply system on the Supa property
(approximate milepost 242.0):

a. the elevation of the spring outlet and
cistern;

b. the water bearing stratum for the spring
at source, if possible;

c. the depth to water along the pipeline
trench, and the water bearing strata along
the pipeline trench and orthogonal (right an-
gle) downhill to spring;

d. if the pipeline trench or side hill cut
would intersect the water bearing stratum
that feeds the spring or the spring's water
source, determine if the pipeline trench
would convey water away from the spring
based on trench elevations; and

e. if the pipeline trench would convey
water away from the spring, develop engi-
neering and/or other mitigation measures
(including a reroute up slope to avoid the
water table) to maintain uninterrupted now
to the spring and cistern.

The report shall include sitc specific dia-
grams as necessary to illustrate the now of
water to the spring and cistern and shall be
filed with the Secretary for review and written
approval by the Director of OEP before
construction.

59. Before construction, Millennium shall
file with the Secretary for review and approval
by the Director of OEP, a detailed blasting
plan for construction along the ConEd Offset/
Taconic Parkway Alternative. This plan shall
include at a minimum:

a. the blasting recommendations as filed
by Consolidated Edison in its filings with the
Commission on October 23 and November 7,
2000 a.ld in any subsequent consultations;
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51. Before construction, Millennium shall
file with the Secretary all mitigation plans for
construction of the pipeline and restoration of
the construction right-of-way developed with
the property owners identified in table
5.8.3.2-1 in the final EIS, for review and writ-
ten approval of the Director of OEP.

52. Millennium shall continue consultations
with the NPS to finalize the site-specific plan
for the crossing of the Appalachian Trail at
milepost 363.6. Millennium shall file the re-
suIts of this consultation, and comments from
the NPS and the State Historic Preservation
Officer (SHPO), with the Secretary for review
and written approval by the Director of OEP
before construction.

53. Millennium shall provide off road vehicle
control in forested areas as specified in its
Environmental Construction Standards to any
landowner or land manager that requests such
controls along its construction right-of-way. If
these controls extend off the construction right-
of-way, Millennium shall conduct appropriate
surveys in the off-right-of-way areas. The re-
sults of these surveys, and plans for off road
vehicle controls that extend off the right-of-
way, shall be filed with the Secretary before
their installation.

54. Prior to beginning construction of any
project facilities, Millennium shall file with the
Secretary a determination of consistency with
the New York State coastal zone management
plan.

55. Millennium shall minimize the clearing
of trees and vegetation that provide visual
screening of an existing right-of-way from the
adjacent residences. Where screening must be
removed for safety considerations, Millennium
shall offer to plant fast growing trees or shrubs
within the temporary work areas where vegeta-
tive screening is removed between a residence
and existing right-of-way. Millennium shall file
the milepost locations of areas where tree
screening adjacent to residences would be re-
moved prior to construction.

56. Millennium shall defer construction of
facilities, and use of all staging, storage, and
temporary work areas, and new or to-be-im-
proved access roads until:

a. Millennium files with the Secretary all
additional cultural resources surveys and
evaluation reports, and any required treat-
ment plans, and the appropriate SHPO's
comments on the reports and plans;

b. the Advisory Council on Historic Preser-
vation has been given the opportunity to
comment on the project; and

c. the Director of OEP reviews and ap-
proves all cultural resources reports and
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c. the edge of the new permanent rigr

way:

b. a listing by milepost of each location
that would require blasting, either for the
trench or to establish a level working right-
of-way, as determined by core drilling, shal-
low refraction seismic surveys, or other geo-
physical means; and

d. vegetation that would be removed or

preserved;

e. a description of how the property would
be protected from construction activiti~
and' ;,:'")1.::. .::1~;':::'-:'~~c. blasting specificatioDS.- including general

provisions for storage of ~xpiosives,pre-blast
operations (such as drill hole dimensions,
type and size of charges, loading and firing,
etc.) procedures for: discharge of exp~osives
and notification of the public, disposal of
explosive materials, the maintenance of
blasting records, and pre- and post-blast
inspections.

f. a restoration plan that desciibes how the
construc~ion right-of-way would be restored
and replanted.

.These plan(s) shall be filed with the Secre-
tary for review and approval by the Director of
OEP before construction.

63. Before construction, Millennium shall
file ,with the Secretary aIr mitigation plans for
construction of the pipeline and restoration of
the construction right-of-way developed with
the property owne~ or land managers identi-
fied in table 6.2.6.1-6 in the final EIS.

60. Millennium shall restrict all construction
activities across the Croton Primary Aqtrlfer
between mileposts 2.9 and 4.4 ConEd Offset/
Taconic Parkway Alternative to the period be-
tween September 1 and October 30.

61. Millennium shall continue consultations
with jane E. Lytle Memorial Arboretum repre-
sentatives regarding the specific measures it
would implement to minimize impact on the
arboretum and wetland WOSCT (milepost 2.6)
on the ConEd Offset/Taconic Parkway Alter-
native. These measures shall include a provi-
sion that the pipeline be located to avoid
construction disturbance to Wetland WOSCT
and to minimize impact on the drainage swales
and streams that supply it. In addition, Millen-
nium shall include provisions to complete all
construction a'ctivities (grading through resto-
ration) adjacent to the Arboretum (Alternative
mileposts 2.5 to 2.7) at one time in the shortest
time possible. Millennium shall file with the
Secretary the final, site-specific plan that de-
scribes measures that would be implemented
before and after construction, and includes
scaled drawings identifying areas that would
be disturbed within the arboretum and plans
for restoration plantings and reseOOing within
the construction work area.

64. Millennium shall prepare a detailed con-
struction and restoration plan for construction
through the Teatown Lake Reservation (Alter-
native mileposts 4.8 through 6.2). This plan
shall be developed in consultation with the
Teatown Lake Reservation and include provi-
sions to complete construction activities (grad-
ing through restoration) at one time in the
shortest time possible, with the exception of the
access road that may remain open for the pas-
sage of construction equipment. Millennium
shall file with the Secretary the final, site-
specific plan that describes measures that will
be implemented before and after construction,
and includes scaled drawings identifying areas
that will be disturbed within the reservation
and plans for restoration plantings and re-
seeding within the construction work area.

.

65. Millennium shall prepare a detailed con-
struction and restoration plan for construction
across the New Croton Reservoir watershed.
The plan shall be developed in consultation
with the NYCDEP. The plan shall be consis-
tent with the plan developed for construction
and restoration through the Teatown Lake Res-
ervation. Millennium shall file the plan with
the Secretary for review and written approval
of the Director of OEP prior to construction.

.
66. Before construction, Millennium shall

file with the Secretary a dimensioned site-spe-
cific plan of the pipeline between approximate
mileposts 10.5 and 11.0 of the ConEd Offset/
Taconic Parkway Alternative. This plan shall
show the location of the pipeline, and construc-
tion work areas, in relation to the sewer line
and Todd Elementary School.

62. Millennium shall prepare site-specific
mitigation plans for residential properties adja-
cent to the ConEd Offset portion of the ConEd
Offset/Taconic Parkway Alternative where
tree screening would be removed and specifi-
cally at A1ternative mileposts 0.6, 0.8, 1.0,3.1,
and 7.1. For each property, prepare a dimen-
sioned site plan that shows:

a. the location of the residence in relation
to the new pipeline, the Consolidated Edison
right-of-way, and the nearest existing Consol-
idated Edison structures;

b. the edge of the construction work area;
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