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PETITION FOR REVIEW

Richard Blumenthal, the Attomey General of Connecticut, and Arthur J. Rocque, Jr.,
Commissioner of the Connecticut Department of Environmental Protection, (hereinafter, the
“Petitioners™), hereby petition the Court for review of the August 28, 2003 order (the “Order”) of
Spencer Abraham, Secretary of the Department of Energy and the United States Department of

Energy (“DOE,” together, the “Respondents™) which Order directs the commercial operation of



an improperly installed electric transmission line between Connecticut and Long Island the
operation of which is in violation of state law. The Order in question, issued pursuant to the
Secretary’s emergency powers found at 16 U.S.C. 824a(c), is arbitrary and capricious and is in
excess of the statutory authority of the Respondents and constitutes an abuse of discretion in that
it violates the laws and regulations governing the DOE by invoking emergency powers when, as
the Order itself acknowledges, no emergency exists. Further, this extreme Order violates the
Tenth Amendment to the United States Constitution and tramples on state sovereign interests in
that it requires the operation of a private transmission cable in violation of state law on state-
owned, public trust land when the cable in question has failed to comply with minimum state
permit requirements.

Pursuant to 16 U.S.C. 825/, Petitioners seek review in the Court of Appeals for the
Second Circuit, where the utility that is the subject of the Order is located.

A copy of the Order is attached hereto.
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SPECIFY STANDING

Petitioner Attorney General of Connecticut is obligated by statute to represent the legal interests
of the State; Petitioner Commissioner of DEP is the issuing authority for the environmental
permit which was overridden by the Order.

Statutory - 16 US.C § 8251; 5 U.S.C. § 706.
CONCISE DESCRIPTION OF PROCEEDINGS BELOW AND ORDER TO BE REVIEWED

On August 28, 2003, the respondent Secretary issued an order (the “Order”) which directs the
“regular commercial transmission of electric energy” over the Cross-Sound cable and adds that
such transmission is “not conditioned on whether particular outages have been identified as
being threatened or imminent. . . .” On August 29, 2003, the petitioners requested a rehearing
regarding the Order, seeking either that the respondents terminate the order or stay its effect
pending a determination of the authority of the Secretary to issue it.

ISSUES PROPOSED TO BE RAISED ON PETITION OR APPLICATION:

I. The Secretary’s decision was arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law, contrary to constitutional right, privilege or immunity, in excess of
statutory jurisdiction, authority, or limitations, or without observance of procedure required by
law 1n that the Secretary used his emergency powers to authorize the commercial operation of a
cable when no emergency exists or, in the words of the Order is, “threatened or imminent,” all in
violation of the Federal Power Act, 16 U.S.C. § 791, et seq. (‘FPA”). The FPA only grants
authority to issue emergency orders “[dJuring the continuance of any war” or when “an
emergency exists by reason of a sudden increase in the demand for electric energy . . ..” 16
U.S.C. § 824a(c). Under the Defendants’ regulations, 10 C.F.R. § 205.371, an “emergency” is
defined as: “Actions under this authority are envisioned as meeting a specific inadequate
power supply situation.” (Emphasis added). The Order acknowledges that “electric service has
been restored in the area affected by the August 14 blackout . . . .” Therefore, no “specific
inadequate power supply situation” exists and thus no legal justification for the Order remains.
Once the emergency had ended, the Respondent Secretary was without authority to maintain the
Order under 16 U.S.C. § 824a(c) and maintenance of the Order is void and without effect.
Doolan v. Carr, 125 U.S. 618, 8 S.Ct. 1228, 1232 (1887).

1L The Secretary’s decision was arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law, contrary to constitutional right, privilege or immunity, in excess of



statutory jurisdiction, authority, or limitations, or without observance of procedure required by
law in that the Secretary used his emergency powers to authorize the commercial operation of a
cable when no emergency exists or, in the words of the Order is, “threatened or imminent,” all in
violation of the FPA. On August 28, 2003, the respondent issued the Order which grants Cross-
Sound the authority to operate its electric transmission cable commercially, without compliance
with the terms of its state permits, through land owned by the State of Connecticut. In order to
operate the cable, Cross-Sound must continue to violate the terms of its state permits lawfully
issued pursuant to state laws under authority retained by the state according to the terms of the
Tenth Amendment to the United States Constitution. The Order, by its terms, acts to abrogate
state law and, at least to the extent the Order is unlawfully maintained in the absence of a
statutory emergency, the Order violates the Tenth Amendment.



RELIEF SOUGHT

1. That this Court vacate the Order because the respondents lacked statutory
authority to issue and maintain the Order in the absence of an identified or imminent emergency
as defined in the defendant DOE’s regulations.

2. That this Court vacate the Order because the Order is unconstitutional to the
extent it permits Cross-Sound to operate its cable without compliance with its state permits on
lands held by the State of Connecticut in public trust.

3. That this Court grant such other and further relief as is just and equitable to
effectuate the purposes of this action.
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