


This biological opinion concludes consultation for the proposed
dredging and pipelaying project during the construction of the
Millennium Pipeline Project. Reinitiation of this consultation is
required if: (1) the amount or extent of taking specified in the ITS
is exceeded; (2) new information reveals effects of these actions that
may affect listed species or critical habitat in a manner or to an
extent not previously considered; (3) project activities are
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additional clarification and details on project components. As a
result, June 1, 2001, was determined to be the date of initiation of
formal consultation.

On June 15, 2001, the NMFS informed the FERC that all of the
information necessary for a formal section 7, consultation and the
preparation of a biological opinion had been received and reminded the
FERC not to make any irreversible or irretrievable commitment of
resources that would prevent the NMFS from proposing or the FERC from
implementing any reasonable and prudent alternatives to avoid
jeopardizing shortnose sturgeon. The ESA and section 7 regulations
require that formal consultation be concluded within 90 calendar days
of initiation, and the biological opinion be delivered to the action
agency within 45 days after the conclusion of formal consultation.

While the FERC is the lead agency, the Army Corps of Engineers (ACOE)
is also a cooperating Federal agency due to their involvement with the
dredging portion of this broiect. The ACOR hac accictad tha CTDA ..ion




deposition that would result from dredging and backfilling operations.
During dredging operations in shallow and deep water, modeling
predicted a visible plume ranging between 60 and 90 feet wide by
between 35 and 460 feet long, and a plume ranging between 90 and 500
feet wide by between 170 and 400 feet long during backfilling in
shallow water. Based upon these estimates, the total area impacted on
any given day would range between 0.06 acre and 5.23 acres. For about
30 minutes twice a day during backfilling operations in deep water




Status of Shortnose Sturgeon Rangewide

At hatching, shortnose sturgeon are blackish-colored, 7-11 mm long and
resemble tadpoles (Buckley and Kynard 1981). In 9-12 days, the yolk
sac is absorbed and the sturgeon develops into larvae, which are about
15 mm total length (TL) (Buckley and Kynard 1981). Sturgeon larvae are
believed to begin down-stream migrations at about 20 mm TL. Laboratory
studies suggest that young sturgeon move downstream in a 2-step
migration: a 2-day migration by larvae followed by a residency period
by young of the year, then a resumption of migration by yearlings in
the second summer of life (Kynard 1997). At the larval stage,
sturgeon are believed to be even more benthic than the adults. They
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in freshwater or freshwater/tidal reaches of rivers in summer and
winter often occupy only a few short reaches of the total length
{(Buckley and Kynard 1985). Summer concentration areas in southern
rivers are cool, deep, thermal refugia, where adult and juvenile
shortnose sturgeon congregate (Flournoy et al. 1992; Rogers and Weber
1994; Rogers and Weber 1995; Weber 1996). While shortnose sturgeon are
occasionally collected near the mouths of rivers, they are not known
to participate in coastal migrations (Dadswell et al. 1984).
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were documented as abundant in the late 1880's (Ryder 1888 in Hoff
1988). Prior to 1937 a few fisherman were still commercially
harvesting shortnose sturgeon in the Hudson River, however, fishing
pressure declined as the population decreased. Water pollution, over
fishing, and the commercial Atlantic sturgeon fishery are all factors
that may have contributed to the decline of shortnose sturgeon in the
Hudson River (Hoff 1988). The NMFS’ goal for shortnose sturgeon in
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migration upstream to the spawning grounds that extend from below the
Federal Dam at Troy to about Coxsackie (Rkm 239-190) (Bain et al.
1998) . Mature males usually spawn at approximately 3-4 years of age
feeding sporadically prior to migration, while females do not feed at
all prior to spawning and reach maturity at approximately 6-8 years of
age (Bain et al. 1998). Spawning occurs from late April) through May,
after which they disperse down river into their summer range. The
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plane of 32 feet below mean low water was removed in specified areas
of Haverstraw Bay. A clamshell dredge was used and 346,706 cubic
yards of material was removed during 1987 maintenance dredging. The
ACOE has also issued a permit authorizing the applicant, 0.S. Gypsum,
to perform maintenance dredging. The U.S. Gypsum Company is located
on the Hudson River at Stony Pointe, Rockland County, New York.
Maintenance dredging has been performed by U.S. Gypsum periodically
to reestablish adequate water depth for safe navigation in U.S.
Gypsums’ berthing area. Most recently, in a letter dated August 30,
2000, the ACOE requested concurrence from the NMFS that maintenance
dredaina nrannc<ed he 11 & fAuncim wnild nat he likelv to adverselv
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toxicants (Dadswell 1979). 1In the Connecticut River, coal tar
leachate was suspected of impairing sturgeon reproductive success.
Kocan (1993) conducted a laboratory study to investigate the survival
of sturgeon eggs and larvae exposed to PAHs, a by-product of coal
distillation. Only approximately 5% of sturgeon embryos and larvae
survived after 18 days of exposure to Connecticut River coal-tar
{i.e., PAH) demonstrating that contaminated sediment is tox1c to
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Scientific Studies
The Hudson River population of shortnose sturgeon have been the focus

of a prolonged history of scientific research. 1In the 1930's the New
York State Biological Survey launched the first scientific sampling
study and documented the distribution, age, and size of mature




It 1s 1mportant‘. to assess the impacts of the proposed project on
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shortnose sturgeon could be injured or killed from entrapment in the
bucket during the removal of material from the bottom. Shortnose
sturgeon accidentally captured and/or emptied onto the backfill barge,
if not instantly killed, may still suffer severe stress or injury
which could also lead to mortality. Once the pipeline has been
installed, a bottom dump barge will be used to backfill trench
sections. Shortnose sturgeon could also become buried during backfill
operations, leading to injury and/or mortality.

Dredging operations can cause indirect impacts to shortnose sturgeon
in the action area. The most netable indirect impact is the
destruction of the benthic habitat and prey resources. Shortnose
sturgeon generally feed when water temperature exceeds 10°C and in
genéral, foraging is heavy immediately after spawning in thé spring
and during the summer and fall, with lighter foraging during the
winter (NMFS 1998). Shortnose sturgeon are benthic omnivores but have
also been observed feeding off plant surfaces (Dadswell et al. 1984).
As previously mentioned the difference in prey preference among
shortnose sturgeon is dependent ‘upon life stage. Juveniles have been
found to have a high incidence of non-food items in their stomach in
contrast to adults, who seem to be more selective feeders (Dadswell et
al. 1984). However, both are continuous feeders (Dadswell 1979).

Information on preferred prey items and habitat use of shortnose
sturgeon in the Hudson River is limited, however, some data does
exist. Carlson and Simpson (1987) examined the food habits of juvenile
shortnose sturgeon impinged on power plant intake screens in the
Hudson River Estuary. For all sizes of shortnose sturgeon collected,
midge larvae and amphipods were the most important. food items,
occurring in 76% of all stomachs sampled. Midge larvae contributed
51% of all organisms found and amphipods 43% (Carlson and Simpson -
1987). Yearling and juvenile sturgeon were found to have consumed the
amphipods Gammarus spp. and the isopod Cyathura. The increased use of
amphipods as food items appears to be in response to their peak
abundance during the late summer (Carlson and Simpson 1987).

Preferred foraging grounds for shortnose sturgeon in the Hudson were
found to be sandy-mud bottom (Carlson and Simpson 1987). Observations
in other river systems support these results (Dadswell 1979; Pottle
and Dadswell 1979; Dadswell 1984).

Only recently have new techniques allowed gut contents to be sampled
without sacrificing the fish (Haley 1998). Using a gastric lavage
technique, the gut contents of sturgeon in the Hudson River were
sampled (Haley 1998). , Between June and September 1996, the gastric
lavage method was used to sample the agut contents of 48 shortnose




Shortnose sturgeon use Haverstraw Bay as an important foraging ground
throughout the summer and into the fall. Given that dredging will
likely destroy all prey resources in the action area, shortnose -
sturgeon foraging habitat will be reduced. In other utility crossings,

post-monitoring data demonstrate the benthic habitat sustained damage
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Research conducted on other species indicates that certain levels of
SSC’'s may be lethal and/or inhibit normal behavior. In extreme cases,
exposure to high concentrations have resulted in adult fish kills due
to sediment saturation of the gills (Muncy et al. 1979 in Burton
1993). Lethal limits are difficult to determine because they vary
widely among species. Sherk (1975) conducted research on toxic levels
of SSC’s and found species tolerance ranged from 580 mg/l to 24,500
mg/l. Sherk also suggested that substantial alterations of striped
bass movement as a result of high turbidity was unlikely because
striped bass are prolific in estuaries which are fairly turbid
environments (Sherk et al. 1975). Surveys conducted by Radtke and
Turner (1967) found that SSC’s as low as 350 mg/l blocked upstream
migrations. Vineyard and O-Brien (1976) found reduced activity among
largemouth bass and green sunfish exposed to turbidity levels of 14-16
nephelometric units (NTUs) (4.5 mg/l) (Heimstra et al. 1969 in Burton
1883) .

While these results demonstrate that suspended sediment may have an
adverse impact on other fish species, observations made during
maintenance dredging in the Delaware River indicate adult sturgeon
seem to be able to withstand some degree of suspended sediments given
they freguently are found in turbid waters (Hastings 1983). It is
unclear at what level suspended sediment begins to affect sturgeon
behavior. Spawning migrations may be disrupted, however, it is not
likely that such concentrations will completely inhibit migratory
behavior. Given construction of the pipeline will occur in 1300 ft
sections across the river, shortnose sturgeon should still be able to
use migration corridors on either side of dredging/pipelaying
operations. While recruitment during the construction season should
not significantly affected non-migrating adults may be temporarily
displaced.

Several studies have alsco examined the effects of turbidity on larvae.
Observations in the Delaware River indicate that larval populations
may be decimated when suspended material resettles out of the water
column (Hastings 1983). Larval survival studies conducted by Auld and
Schubel (1978) showed that striped bass larvae tolerated 50 mg/l and
100 mg/l suspended sediment and that survival was significantly
reduced at 1000 mg/l. In the BA, Millennium has stated that total
suspended solids (TSS) were predicted not to exceed 1000 mg/l above
ambient conditions within 30 feet of trenching. However, the 401
Water Quality Certificate Conditions for the proposed portion of the
Millennium Pipeline Project state suspended solids are not to exceed
25 mg/l over background at 25m (75 ft) from dredging coperations when
ambient levels are lower than 100 mg/l, and turbidity is not to exceed
ambient levels by more than 30% at 25m (75 ft) from cperatien. The
NMFS recognizes that Hew York State Department of Environmental
Conservation (DEC) certifies that the Millennium Pipeline Project will
not contravene effluent limitations or standards as provided by the
Clean Water Act of 1377 provided that all conditions of the 401
Certificate are met.

In the Hudson River, larvae gradually disperse downstream after
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hatching, occupying most of the Hudson River Estuary and are most
commonly found in deep channels with strong currents. Given the
proposed project will traverse deep channel areas, some larval
mortality may occur.

High concentrations of suspended sediments also lead to reduced
dissolved oxygen concentrations, which result when organic material in
sediment is released back into the water column stimulating oxygen
consuming bacteria (Burton 1993). Jenkins found that juvenile
shortnose sturgeon experienced relatively high mortality (86%) when
exposed to dissolved oxygen concentrations of 2.5 mg/l (NMFS 1998).
Older sturgeon (>100 days) could tolerate dissolved oxygen
concentrations of 2.5 mg/l with < 20% mortality, indicating an
increased tolerance for lowered oxygen level by older fish (NMFS




section- 7 of the ESA.

Contaminants and Water Quality

Contaminants found in the action area could be linked to some
industrial development along the waterfront. Heavy metals, and waste
associated with point source discharges are likely to be present in
the future due to continued operation of industrial facilities. In
addition, many contaminants such as PCBs remain present in the

environment for prolonged periods of time and would not disappear even
if contaminant innnte werae ta dacreaca Tt i< likelv that shartnnse




pipelaying operations and could be adversely affected.

Juvenile shortnose sturgeon may also be in the action area during
dredging and pipelaying operations. Similar to non-spawning adults,
most juveniles are distributed throughout the mid-river region during
the summer and move back into the broad region of ‘Haverstraw Bay by
late fall( Bain et al. 1998; Geoghegan et al 1992; Dovel et al. 1992).
Unlike most other species, the juvenile population only accounts for
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opinion that the proposed action may adversely affect but is not
likely to jeopardize the continued existence of the Hudson River
subpopulation of shortnose sturgeon. No critical habitat has been
designated for this species, therefore, none will be affected.

Incidental Take Statement

Section 9 of the ESA and Federal requlations pursuant to section 4(d)
of the ESA prohibit the take of endangered and threatened species,
respectively without special exemption. Take is defined as to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or
to attempt to engage in any such conduct. Harm is further defined to




juveniles in the immediate project area; (3) the time of year proposed
for the project; and (4) the type of dredge equipment being employed.
Consultation must be reinitiated if the take level is exceeded.

In the accompanying biological opinion, the NMFS determined that this
level of anticipated take is not likely to result in jeopardy to the
species. '

Reasonable and prudent nmeasures

The NMFS believes the following reasonable and prudent measures are
necessary and appropriate to minimize impacts of incidental take of
endangered shortnose sturgecon:

1. The FERC must have NMFS-approved observers onboard-the dredge and
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activities to minimize or avoid adverse effects of a proposed action
on listed species or critical habitat, to help implement recovery
plans, or to develop information. NMFS has detexrmined that the
proposed portion of the Millennium Pipeline Project is not likely to
jeopardize the continued existence of endangered shortnose sturgeon
located in the project area. To further reduce the adverse effects of
the pipeline project on listed species, NMFS recommends that the FERC
implement the following conservation measures.

1. To facilitate future management decisions on listed species
occurring in the action area, the FERC should maintain a database
mapping system to : l)create a history of use of the geographic
areas affected; and, 2)document endangered/threatened species
presence/interactions with project operations. —

2. The FERC should support biological monitoring before and aftex
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APPENDIX A.

Incident Report of Shortnose Sturgeon Take
Millennium Pipeline Project

Species Date Time (specimen found)

Geographic Site

Location: Lat/LOu\_g

Vessel Name

Sampling method

Location where specimen recovered |

== -

Condition of equipment where specimen recovered

Weather conditions

Water temp: Surface Below midwater (if known)

Species Information: (please designate cm/m or inches.)

Total length: Fork length: Weight:

Condition of fish/description of animal

3

T

Fish tagged: YES / NO / DON’ T KNOW
Please record all tag numbers. Tag #

Photograph attached: YES / NO
(please label species, date, and geographic site on back of photograph)

Comments/other

Observer's Name
Observer’s Signature \

L~
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