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May 9, 2002

HAND DELIVERED

George Staffo ~ 'd, Assistant Director

New York Stat Department of State

Division of C astal Resources &
Waterfront IRevitalization

41 State Stre~t
Albany, New Yqrk l2231-0001

Re: Millennium Pioeline Comoany, L.P.

F-2001-0246 (formerly F.;.98-0173)

Dear Mr. Staf~ord:

,~. The purpose of this letter is to respond. to youp~~letter of
May 1, 2002' concerning the Millennium Project. Given the
inabilityof he Department of State ("DOS") to bring review of
this project to a close or even project a deadline for the
completion of review, we nave no choice but to declare the DOS
beyond the eadlines required by 15 CFR Section 930.62.
Accordingly, onsistency is presumed as a matter of law.

As you a~e aware, this project has been before the DOS since
late 1997. Jil.lthough there have been many times when the DOS
exceeded the E egulatory time limits, there is no question that

the DOS conce ed that it had adequate information to review the

Millennium Pr ject in April of 2001 when it declared: "The

Department's eview of the proposed Millennium Pipeline and the.
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consistency ce tification that was submitted for it, pursuant to
15 CFR Part 30, Subpart D, began on March 12, 2001." DOS
Letter, April 5, 2001. On September 12, 2001, we wrote to the
DOS to confir an extension of time for the DOS to act until
after the is uance of the FEIS for the Millennium Project.
Letter to DOS September 12, 2001. Any uncertainty concerning
the e.limits of that extension were resolved by the DOS in it.s,
letter of the same date wherein it declared that it expects
consistency r ~ view to be complete in 30 to 60 days following
issuance of th FEIS. Of course, the FEIS was issued on October
4, 2001, and he DOS failed to determine consistency within the
self imposed 30 to 60 day deadline. Accordingly, as of December
3, 2001 (60 ddys following issuance of the FEIS} consistency was
presumed as a ~atter of law.1I

Nor can *ihe DOS use the issue of the potential for limited
bla~ting in ~h Hudson River as a basis to redeem itself ~rom its
untl.melyactl.o .As the December 14, 2001 DOS letter adml.ts, the
DOS was aware! of the blasting issue as of November 27, 2001.
Even if that were a basis for starting a new review period, six
months from November 27, 2001 expired April 29, 2002 (taking into
consideration the weekend date on which the six month anniversary
falls) .More importantly, Millennium has demonstrated
conclusively that the potential for a limited amount of blasting
will not prOd ¥ e the impacts to the resources at Haverstraw Bay
over and abo e the impacts that were projected for dredging
without blast'ng. Accordingly, there is no basis to assert the
potential for lasting extended DOS's deadline in any respect.

We would lalso note that, in accordance with 15 CFR Section
930.62 (b) (d) ,1 DOS has not rea'ched out to Millennium to identify
any problems associated with consistency or attempted to resolve
any concerns ~hat it may have following the procedures specified
in paragraph (d) of Section 930.62. The failure of the DOS to
abide by thes~ regulatory obligations is further grounds for a

presumptive c~ncurrence.

Finally, I although Millennium
additiqnal information

has attempted to supply you
concerning blasting, thosewith

1 ~DOS Letter t DeCember 14, 2001, conceding receipt of the DEIS on October
5, 2001. Thus, ven if receipt of the FEIS was the operative trigger for the
DOS' self impose deadline, the time for DOS to act expired on December 4.

2001.
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submissions d~ d not extend t,he review p,eriod. To the ex,tent th~t
you have mad a contrary lnterpretatlon, please conslder thls
letter notice that any extension of time you have interpreted
from Millenni m's conduct is terminated immediately.

Thank yo~ for your attention to this matt.er.

T sw / prno /75769

cc: Millenni~m Pipeline Company, L.P.
Frank P. :Milano, First Deputy Secretary of State
James Ki~g, Genera~ Counsel
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