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Dear Mr. Blum

r am responding to the Deputy Undcr Secretary for Ocean~ and Atmosphere's memorandum
regarding a Department of Commerce administrative appeal brought by the Millenniwn Pipeline
Company (Millennium or Appellant) pursuant to the Coa.c;tal Z.one Managcmcnt Act (CZMA).
The appeal petitions thc Sccrctary for an ovcnidc of the Stale of New YoTk's Qbjectionto
Millennium'5 proposed natural gas pipeline. This pipeline and its appurtenances would transport
Canadian natuml gas to growth markets in the eastern U.S., including delivery points in
PcMSylvania, New Jersey, and New York. In his memo, Mr. Gudes asks National Marine
Fisheries Service (NOAA Fisheries) to provide comments on the MilleTmium's appeal. NOM
Fisherics is providing comments on the substantive criteria regarding consistency with the
objectives of the CZMA, but is not providing comments on thc proccdural grounds of timing of
thc Statc's obj,-'Cuvc nor on the substantive ground of national security interest because these are
not germaine to NOAA Fisheries authorjties.

Bascd on consideration oflhe l"ac~ as relaled to NOAA Fisheries' aulhorities and trust resourccs,
it appears that the New York Departmcnt of State has a substantial basis for il~ posilion in this
matter -A pnrtion of the pipeline route occurs in ecologically sensitive arcas of spccial
significance designated under New York ~tate's Coastal Management Program (NYCMP). 'lnc
uniquc and scnsitivc ccological charitctcr of Ihcsc arcas and associatcd ICSOurC'-~ of ~"}:)eCial
concern make protection particularly important with respect to construction oftbis project.

NOAA Fisheries' Comments on the Issues Being Considered in the Appeal

Millennium claims that the project is consistent with the objective.-. of the CZMA. For the
Secretary to find for the Appellant on this gro~ he must detennine that the project satisfie.-.
three criteria: (1) the proposed nctivity furthers the national intcrest as articulated in section 302
or 303 of the CZMA in a ~ignificant or substantial manner; (2) the nationaJ interest furthered by
the proposcd activity outweighs the activity's adverse c-oaslal effects whcn thosc cffccts are
considcred separately or cumulatively; and (3) nu reasonable alternative is available that would
pennit the proposed activity to be conducted in a manncr consistent with the enforceab\e policies
of the State of New Yorkts coa.~tJ11 7.(me management program. Below are NOAA Fisheries
comments on these criteria.

Cril~ria One
It is not required by NOAA Fisheries under i1S authorities to regard the national interest
implication of a project when carrying ()ul its responsibility to conserve lTu...l resources.
ilowevcT. the ecological status of Havcrstraw Bay is finnly establi$hed in the national interest
pursuant to its dcsignation by the NYCMP as a Significant Coastal Fish and Wildlifc Habitat,
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and by the U.S. Fish and Wildlife Service (USFWS) as a Significant Habitat and Habitat
Complex of the New York Bight Watershed.

Critcria Two
National and rebrional ccological importance of Haverstraw Bay to the Ncw Yotk Coastal Zone
takcs on signi ficant relevance and should be weighcd hcavily when evaluating criterion two.
The Haverstraw Bay habitat is a uniquely productive portion of the Hudson Estuary that provides
essential habitat values and functions for most cstuarine-dependcnt species originating from thc
Hudson River and specics managed under the Magnuson-Stevens Fishery Conservation and
ManQgemcnt Act (Magnuson-Stevcns Act) and Enda11gcrcd Spcci~~ ALt Many of these species
rc<;rujt to commercial and recreational populations throughout the North Atlantic. Our review of
the Millennium proposal indicates that tha project would create significant and long-tCmt
impact5 in Ncw York's coastal wne, including the Haverstraw Day habitat.

The exccption.'\l combination of Haverstraw Bay's physical. chemical, and biological
clwracteristics make it one of the most important flSh and wildlife habitats in the Hudson Rivcr
estuary. Haverstra.w Bay is (I) a major nursery and feeding area for a variety of aDat.1romous and
estuarin~ species, and (2) a vital habitat for most estuarine-dependcnt species originating from.
the Hudson Rivcr. The ecological importance of this specific river reach 1S exemplified by its
designations by NOAA Fisheries a$ essential fish habitat (EFH) as per the Magnuson-Stevens
Act, by the NYCMP as a Significant Coastal Fish and Wildlife Habitatl, and by the {J.<;FWS as a
Signi ficant Habitat and Habitat C.omplcx of the New York Bight Watershed2. The distribution
and location of fishery resources in the Hudson River dcpend on optimi'LAtion of a vnntty of
factors. including salinity, velocity of flow, temperature. stage of the tide, food sources. and
other ecological considerations. Other !Caches of thc HUUsUD River do not support the same
importance and intensity of ecological values and functions, As such, only ccrtain area.'i likc thc
Haverstraw Hay reach have been selected fUT spet-;al protection and management.

Acute and chronic cffccts from drcdging, d~onating explosives, backfilling, and other
constnlCtion impac~ would impair ecological values and functions. Evidcnce from the Hudson
River cotlet."ted fn)m benthic profiling perfOmled by I.aMont-Doberty Geological Observatory
fur the Sl.ale ufNew Yurk), indicaled that ulhc:r utility crossing, unuertukt:n in the Hudson even
decadcs ago, continucd ro havc disccrniblc impactS on thc bottom geology and topography in the
project alignments. Other projects in the Hudson where such problems have been observed have
been the subject of remedial efforts that required placement of large volumes of rock and
concrete mattresses to protect sections of pipe that were exposed or even undcrmined by nat\1ra1
river proces$es. Examples are several Central Hudson Gas and Electric crossings. These facts
indicate that habitats were destroycd or significantly impaired fOT many yenrs by a variety of
factors including changes in the substrate, changes in local eTosiun OT a~lion xa~s, changes in
benthic community structure tl1ut could reduce ecological productivity, ~ red.uction i!1 catrying
capacity due iu loss of prey, OT similar impacts that are all related to project Installation.

New York. Statc Department ofStI1Le 1987

U.s. Fish and Wildlifc Scrvice 1997
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Imp~sing these impacts in Haverstraw Bay would dimjni~h the ecological and habitat value
provIded by the Bay and affcct a variety of species of national importance. This empirical
evidcnce suggest,; that if a pipeline were consbucted across Haverstraw Bay. the bottom would
hc ccologically impaired or compromised by project installation fur on unspecified but
protracted period. The effects would result in three levels of impact: (1) physical alteration of
th~ substrate in tIle construction tU"eas and adjacent areas aff"ected by demersal plumes;
(2) ecological degradation due to hydration ofdte sediments and the nature of the redistributed
sediments; and (3) spatial and temporal effects rcJated to ecological impairments that continue
\mtit preconstruction conditions and population levels are rcstored. Based upon cxisting
infonTlation of the biological importance of HaveTstraw Bay, constructing a pipeline segment
across Haverstraw Bay would likely aft"ect fishcry resow-ces tlu-uugh a loss of a forage habitat
and by wnter quality degradation.. Thesc acute impacts would be accentuated by the long-
lasting nat~ of this habitat disturbanc~.

Criteria 1'hree
With respect to crilerion three, TC8.wnable available alternatives were not propcrly unntyzc<l
Both the tinal and supplemental environmental impact statement... preparcd by the federal
Energy Regulatory Commission WCIC insufficient in characterizing lhe severity of adverse
impacts oflhe prefecrcd alterrultive and in the analysis or relative habitat and ecological impacts
of ather alternative river crossing alignments. The State of New York and others indicate that
alternative options exist. Wc also believe that a variety of viable options exist that would
achieve Millennium's objective ofincreasing the amountofnanIral gas available for markets in
Pen~"ylvania. New Jersey, and New York. for example, NOAA Fisheries' Northeast RcgioMl
Office advocated that a suitably-timed installation by Millennium by alignment north of
Haversb"aw Bay (ret~ned to as Hudson River North -"HRN") in the general vi(,inilY ofthc
existing Algonquin crossing is less ecologically sensitive than HaverstrawBay and would
lravel'SC only about 60 percent ofLhe linear distance across the Hudson than Millennium's
preferred alternative. The spatial and temporal impac~, as well as the individual and cumulative
effects experienced by aquatic species and habitats, CWl be minimized in HRN crossing
alternatives. Improved directional drilling technology, not possiblc in Have1'5traw Bay, may be
~p1ied to an alignment north of Havcrstraw, which could eliminate most. ifnot all, impacts
related to gutta u crossU1g.

The l-lRN area also hilS existing crossings that have disturbed the benthos. so it should be
possible to bed a pipe in this river reach with smaller ecological costs and without introducing
new impacts in this portion of the river. While the HRN alignments may (1O~e certain
constroction clJalIcnges. they rcprcsent significant reduction in impacts on aquatic resources and
habitats from constructing the project in a coasta12one habitat of designated spccial management
areas and special conccm species and indicate that an llRN altcrnative is ecologically prefem:d.

New York State's initial brief and lhe amicus briefs offered in this proceeding present a variety
of allematives that could be devcloped by Millennium OT other parties to bring natural gas into
New York without creating unacceptable impacts on New York's Coa.~ta17.()ne. To date. New
York ha... identified eleven currently proposed natural gas projects. some of which are
modifications of particular segments of Millennium's proposed routc. We are familiar with
many oftbe!;e proposals and note that some already have secured the necessal)' stale amd federal

4 Wilber and Clarke 2001; Limburg ct. a1. 1999; Benfield and Minel10 1996; Johnson
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approvals. We contend that reasonable. partial route or system alternatives that would eliminate
the habitat impainnents created by Millennium's project nrc available for col1Sidcrdlion to bring
natural gas into New York in a manner consistent with CZMA obje~lives.

Conclusion

NOAA Fisheries bas considercd Millennium's administrative appeal and has presented its views.
On bnlance. the appeal does not appear to meet the procedural and substantive grounds set forth
in the CZMA. That1k you for requesting our participation in this appcal. T am availabl~ it. you
should have any further questions concerning tllesc con1lDents.

Sincerely,

William T. Hogarth, Ph.D.
Assistant Adminisuator

for Fisheries
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