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Inapplicable Laws under FASA
by
Terry H. Lee

Section 4104 of the Federal Acquisition
Streamlining Act of 1994 (FASA)! amended the
Office of Procurement Policy Act? by adding at
the end a new section entitled “List of Laws In-
applicable to Contracts Not Greater Than The
Simplified Acquisition Threshold in Federal Ac-
quisition Regulation.”3 Subsection (a) makes it
mandatory that the FAR “include a list of provi-
sions of law that are inapplicable to contracts or
subcontracts in amounts not greater than the
simplified acquisition threshold.”* Additionally,
FASA states that any provision of law
that is properly included on the list would
be inapplicable to such contracts and that
nothing in the provision would waive the
applicability of any statute that is not in-
cluded on the list or create any private
right of action or other legal rights not ex-
pressly provided in the statute, based upon al-
Iegeéj inapplicability of a law not included on the
list.

The concept behind this amendment was
to ease the regulatory burden associated with
buying commercial items. The identified stat-
utes are unique to the federal government and
have no parallel in the commercial marketplace.
In Congress’ view, these statutes created an im-
pediment to the purchase of commercial items
because they require companies to make exten-
sive changes in their business operations if they
choose to sell to the government. 140 Cong. Rec.
S6490, S6492 (daily ed. June 7, 1994) (statement
of Sen. Levin). As Senator William Cohen, one of
FASA's sponsors, said during debate of S. 1587:

The overly complex and cumbersome re-
quirements of the Federal procurement
system often intimidate potential vendors
to the point of discouraging their partici-
pation in the procurement process. These
cumbersome requirements discourage
common-sense purchasing decisions, re-
sulting in purchasing decisions that are
penny-wise and pound foolish. The cur-
rent procurement process has a chilling

effect on competition that ultimately
translates into higher costs for taxpayers.

Id. S6500 (statement of Sen. Cohen).

With regard to civilian agency acquisi-
tions, Congress amended section 302A of the
Federal Property and Administrative Services
Act of 19496 by stating that no law properly list-
ed in the FAR shall apply to a contract or sub-
contract not greater than the simplified acquisi-
tion threshold.”

FASA itself lists nine statutes (or parts
thereof) made inapplicable to civilian agency ac-
quisitions, by adding an additional amending
section to these statutes. They are: (1) Prohibi-
tion on Limiting Subcontractor Direct Sales to

the United States (41 U.S.C. § 253g); (2)

\ Prohibition Against Contingent Fees (41
ASA U.S.C. § 254(a)); (3) Water Pollution Con-

Work Hours and Safety Standards Act (40
U.S.C. § 329); (5) Drug-Free Workplace

trol Act (33 U.S.C. § 1368); (4) Contract

Act of 1988 (41 U.S.C. §§ 701, et seq.); (6)
Anti-Kickback Act (41 U.S.C. § 57); (7) Cost Ac-
counting Standards (41 U.S.C. § 422); (8) Miller
Act (40 U.S.C. § 270a); and (9) Solid Waste Dis-
posal Act (42 U.S.C. § 6962).

The amount of paperwork involved in busi-
nesses’ compliance with contract provisions (and
the statutes referenced in these provisions) was
a major concern to the sponsors of FASA. Conse-
quently, the statutes concerning the prohibition
against contingent fees, contract audit require-
ments, as well as Anti-Kickback Act procedures,
were made inapplicable to contracts at or below
the simplified acquisition threshold.8 A question
arises in the writer's mind, however, as to
whether “paperwork” problems are really the is-
sue. For example, as stated earlier, FASA makes
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inapplicable to contracts at or below the simpli-
fied acquisition threshold subsections (a) and (b)
of the Anti-Kickback Act. That statute was de-
signed to correct the improper awards of subcon-
tracts and the corruption of judgment of officers
and agents who participate in such improper
awards.9 Section 57(a) requires each contracting
agency to include in each prime contract a re-
quirement that the contractor follow reasonable
procedures designed to detect and prevent viola-
tions of section 53. Section 57(b) requires that a
contractor cooperate with any federal agency in-
vestigation of a violation of section 53. One can
reasonably assume that Congress believed that
with respect to small dollar contracts
($100,000), the costs of ferreting out compli-
ance and cooperation are simply not worth
it, not that the goals of the law are no
longer admirable.

The same cannot be said, however,
of inclusion of the Water Pollution Control
Act. Section 1368(a) of Title 33, United
States Code states:

No federal agency may enter into any
contract with any person who has been
convicted of any offense under section
1319(c)...10 for procurement of goods, ma-
terials and services if such contract is to
be performed at any facility at which the
violation that gave rise to such conviction
occurred, and if such facility is owned,
leased or supervised by such person. . . .

What onerous paperwork requirements exist
in this section of the statute remain hidden from
view, so the law may have been included in
FASA'’s waiver provision because the costs of de-
termining compliance, in relation to contract val-
ue, are prohibitive. Furthermore, it's hard to im-
agine water pollution being a by-product of a
contract for a commercial item in the amount of
$100,000.

Finally, there is no express provision in
the statutory prohibition on restricting subcon-
tractor direct sales, 41 U.S.C. § 253g, which re-
qguires any paperwork, much less burdensome
paperwork or procedures. Thus, waiver of this
statute would, in the writer's view, simply not
have much effect because there is probably little,

if any, subcontracting where small dollar con-
tracts are concerned. Additionally, the costs of
enforcement may be prohibitive.

While some of these changes in the pro-
curement process appear on their face to be over-
all beneficial in one sense , there are concerns as
to whether they will foster, or inhibit, the partic-
ipation of small businesses. In a June 1994 let-
ter to Senator Dale Bumpers, another of the
bill's sponsors, the Small Business Working
Group on Procurement Reform objected to the
class waiver of certain laws, expressing the opin-
ion that such waivers should be made by the leg-
islature, not “procurement bureaucrats.”11 Addi-
tionally, small business advocacy groups

objected to the waiver of specific laws,

such as the Miller Act,12 because the
\ law’s primary purpose is to provide pay-
ASa

/ the Miller Act, for example, FASA re-
quires that the FAR provide alternatives

ment protection to small business subcon-
tractors and suppliers.13 With regard to

to payment bonds as payment protection
and gives the contracting officer authority to
choose among payment protections to be set out
in the FAR. Exactly what alternative payment
protections will be developed remain to be seen,
but satisfactory protections must be established
because of the amount of money usually involved
in government construction projects and the po-
tential for exploitation of small and disadvan-
taged businesses.14

In sum, waiver of the named and potential
laws applicable to contracts and subcontracts
awarded at or below the simplified acquisition
threshold evinces the statutory preference for
off-the-shelf items, making it less expensive and
easier for the government to purchase commer-
cial products, but at the same time making it
clear that costs of enforcement of the law, where
small dollar contracts are concerned, is one of
the most important factors.

1 pub. L. 103-355 (October 13, 1994). Section ref-
erences to FASA are to Senate Bill S. 1587.

2 41 U.S.C. §§ 401, et seq.

3 “Simplified Acquisition Threshold” means
$100,000.00. FASA § 4001, amending section 4(11) of
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the Office of Federal Procurement Policy Act. Id. §
403(11).

4 This includes “any provision of law that, as de-
termined by the Federal Acquisition Regulatory
Council, sets forth policies, procedures, requirements,
or restrictions for the procurement of property or ser-
vices by the Federal Government, . . .” except for a
law that provides for civil or criminal penalties or one
that is made applicable to contracts or subcontracts
in amounts not greater than the simplified acquisi-
tion threshold. FASA § 4101(b)(1).

5 However, a person may petition the Adminis-
trator for Federal Procurement Policy to include a fu-
ture-enacted or existing statute where it is not in-
cluded on the list and no written determination has
been made by the FAR Council. FASA § 4101(c).

6 40 U.S.C. 8§ 252, et seq.
7 FASA § 4103.

8 For example, the particular section of
the Anti-Kickback Act from which certain con-
tracts are now exempt contains requirements
for establishing procedures to prevent and de-
tect violations of improper awards of subcon-
tracts. 41 U.S.C. § 57. However, contractors
are not exempt from cooperating in investigations of
Anti-Kickback Act violations.

941U.S.C. 8851 and 53.

10 33 U.s.C. § 1311 makes it unlawful to dis-
charge any pollutant. Section 1319 covers both negli-
gent and knowing violations of state permits which
prevent pollution. More importantly, though, section
1368(f) already gives agencies the discretion to waive
certification requirements in acquisitions of commer-
cial items.

11 140 cong. Rec. S6502. The Small Business
Working Group received its wish in the nine statutes
included at passage of the bill.

12 40 U.S.C. § 270a-270d. The Miller Act is the
federal equivalent for labor and materialmen’s right
to obtain a mechanic’s lien. It requires both perfor-
mance and payment bonds in construction contracts.

13 140 Cong. Rec. S6503 (comments of the Small
Business Administration).

14 Currently, under the Miller Act, a payment
bond is required only when a performance bond is re-
quired. FAR § 28.103-3(a). FASA leaves alone the re-
quirement for a performance bond. As far as subcon-
tractor and supplier payment protections are
concerned, section 2091 of FASA amended section
806(c) of the National Defense Authorization Act for
Fiscal Years 1992 and 1993, Pub. L. 102-190 (Dec. 5,

1991) by requiring the FAR Council to apply govern-
ment wide the requirements contained in subsection
(@) relating, in part, to compliance with payment
terms. This may be a guide to the FAR Council in de-
veloping alternative payment protections for small
business subcontractors and suppliers.

SEC. 4101. LIST OF INAPPLICABLE LAWS IN FED-
ERAL ACQUISITION REGULATION.

The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.) is amended by adding at the end the fol-
lowing new section:

"SEC. 33. LIST OF LAWS INAPPLICABLE TO CON-
TRACTS NOT GREATER THAN THE SIMPLIFIED AC-
QUISITION THRESHOLD IN FEDERAL ACQUISITION

REGULATION.

“(a) LIST OF INAPPLICABLE PROVISIONS

\ OF LAW.—(1) The Federal Acquisition Regulation
A SA

not greater than the simplified acquisition thresh-
old. A provision of law that is properly included on

shall include a list of provisions of law that are in-
applicable to contracts or subcontracts in amounts

the list pursuant to paragraph (2) may not be con-

strued as applicable to such contracts or subcon-
tracts (as the case may be) by an executive agency. Noth-
ing in this section shall be construed to render inapplicable
to contracts and subcontracts in amounts not greater than
the simplified acquisition threshold any provision of law
that is not included on such list.

"(2) A provision of law described in subsection (b) that
is enacted after the date of the enactment of the Federal
Acquisition Streamlining Act of 1994 shall be included on
the list of inapplicable provisions of law required by para-
graph (1), unless the Federal Acquisition Regulatory Coun-
cil makes a written determination that it would not be in
the best interest of the Federal Government to exempt con-
tracts or subcontracts in amounts not greater than the sim-
plified acquisition threshold from the applicability of the
provision.

"(b) COVERED LAW.—A provision of law referred to in
subsection (a)(2) is any provision of law that, as determined
by the Federal Acquisition Regulatory Council, sets forth
policies, procedures, requirements, or restrictions for the
procurement of property or services by the Federal Govern-
ment, except for a provision of law that--

"(1) provides for criminal or civil penalties; or

"(2) specifically refers to this section and provides that,
notwithstanding this section, it shall be applicable to con-
tracts or subcontracts in amounts not greater than the sim-
plified acquisition threshold.

"(k) PETITION.—In the event that a provision of law
described in subsection (b) is not included on the list of in-
applicable provisions of law as required by subsection (a),
and no written determination has been made by the Feder-
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al Acquisition Regulatory Council pursuant to subsection
(@)(2), a person may petition the Administrator for Federal
Procurement Policy to take appropriate action. The Admin-
istrator shall revise the Federal Acquisition Regulation to
include the provision on the list of inapplicable provisions
of law unless the Federal Acquisition Regulatory Council
makes a determination pursuant to subsection (a)(2) within
60 days after the date on which the petition is received.".

SEC. 4103. CIVILIAN AGENCY ACQUISITIONS.

(a) LIST OF INAPPLICABLE LAWS IN FAR.—Section
302A of the Federal Property and Administrative Services
Act of 1949, as added by section 4003, is amended by add-
ing at the end the following:

"(b) INAPPLICABLE LAWS.—No law properly listed
in the Federal Acquisition Regulation pursuant to section
33 of the Office of Federal Procurement Policy Act shall ap-
ply to or with respect to a contract or subcontract that is
not greater than the simplified acquisition threshold.".

(b) INAPPLICABILITY OF PROHIBITION ON
LIMITING SUBCONTRACTOR DIRECT SALES
TO THE UNITED STATES.—Section 303G of the

Federal Property and Administrative Services Act A

of 1949 (41 U.S.C. 253g) is amended by adding at
the end the following new subsection:

"(c) This section does not apply to a contract for
an amount that is not greater than the simplified
acquisition threshold.".

(c) INAPPLICABILITY OF REQUIREMENT FOR
CONTRACT CLAUSE REGARDING CONTINGENT
FEES.—Section 304(a) of the Federal Property and Admin-
istrative Services Act of 1949 (41 U.S.C. 254(a)) is amended
by adding at the end the following: "The preceding sen-
tence does not apply to a contract for an amount that is not
greater than the simplified acquisition threshold.".

(d) AUTHORITY TO EXAMINE BOOKS AND
RECORDS OF CONTRACTORS.—Section 304C of the Fed-
eral Property and Administrative Services Act of 1949, as
added by section 2251(a), is amended by adding at the end
of subsection (f) the following:

"(2) A contract or subcontract that is not greater than
the simplified acquisition threshold.".

SEC. 4104. ACQUISITIONS GENERALLY.

(a) REQUIREMENT FOR CONTRACT CLAUSE RE-
LATING TO KICKBACKS.—Section 7 of the Anti-Kickback
Act of 1986 (41 U.S.C. 57) is amended by adding at the end
the following new subsections:

"(d) Subsections (a) and (b) do not apply to a prime con-
tract that is not greater than $100,000.

"(e) Notwithstanding subsection (d), a prime contractor
shall cooperate fully with any Federal Government agency
investigating a violation of section 3.".

(b) MILLER ACT.—(1)(A) The Miller Act is amended
by adding at the end the following new section:

"SEC. 5 not greater than $100,000.".

(B) Subsection (a) of the first section of such Act is
amended by striking out ", exceeding $25,000 in amount,".

(2)(A) The Federal Acquisition Regulation shall provide
alternatives to payment bonds as payment protections for
suppliers of labor and materials under contracts referred to
in subparagraph (C).

(B) The contracting officer for a contract shall—

(i) select, from among the payment protections provid-
ed for in the Federal Acquisition Regulation pursuant to
subparagraph (A), one or more payment protections which
the offeror awarded the contract is to submit to the Federal
Government for the protection of suppliers of labor and ma-
terials for such contract; and

(ii) specify in the solicitation of offers for such contract
the payment protection or protections so selected.

(C) The regulations required under subparagraph (A)
and the requirements of subparagraph (B) apply with re-
spect to contracts referred to in subsection (a) of the

first section of the Miller Act that are greater than
$25,000 but not greater than $100,000.

(c) CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT.—(1) Section 103 of the Con-

Sa

tract Work Hours and Safety Standards Act (40
U.S.C. 329) is amended by adding at the end the

following new subsection:

"(c) This title does not apply to a contract in an amount
that is not greater than $100,000.".

(2) Section 107(a) of such Act (40 U.S.C. 333(a)) is
amended by inserting after "It shall be a condition of each
contract” the following: "(other than a contract referred to
in section 103(c))".

(d) DRUG-FREE WORKPLACE ACT OF 1988.—
Section 5152(a)(1) of the Drug-Free Workplace Act of 1988
(subtitle D of title V of the Anti-Drug Abuse Act of 1988;
Public Law 100-690; 41 U.S.C. 701(a)(1)) is amended by
striking out "of $25,000 or more from any Federal agency"
and inserting in lieu thereof "greater than the simplified ac-
quisition threshold (as defined in section 4(11) of such Act
(41 U.S.C. 403(11))) by any Federal agency".

(e) SOLID WASTE DISPOSAL ACT.—Paragraph (3) of
section 6002(c) of the Solid Waste Disposal Act (42 U.S.C.
6962(c)) is amended--

(1) by redesignating subparagraphs (A) and (B) as
clauses (i) and (ii), respectively;

(2) by inserting "(A)" after "(3)"; and

(4) by adding at the end the following new subpara-
graph:

"(B) Clause (ii) of subparagraph (A) applies only to a
contract in an amount greater than $100,000."



