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UNITEC STATeS DEPARTM8NT OF COMM.~CE
NMIon.1 OQeantc end A~ma8ph8rlc ~'dmInI.cr8t:lan
Weshington. OC ~02:30

OFFICE OF THE GENERAL COUNSEL

8EP29Dt

VIA US MAll.
(rclum receiDt reauested)

Eugcnc A. Wimpee
6425 Cottage llill Road
Mobile, AL 36696

Steve O. Jcnkins
Chief, Field OperatIons Division
Alahama. Department of

Environmental Managcmcnt
P_o. Box. 301463

Montgomcl"y, AL 36130-1463

Re: Ini Ll ill Briefing Schedule for the Consistency Appcal of Eugene Wimpee

Dear Mcssrs. Wimpee and Jenkins:

The purposc of Lhi.'i letler i!) lw()-rold: (1) to est~blish dates for thc partics to file an initial brief
in thl'. Consisten(,:y Appeal of Eugene Wimpee; and (2) to idcntify the topics to be addresse~d by
the initial briefs. By letter dated July 24,2003, Mr. Wimpee (Appellant) submitted n notice of
appeal to the Dcpartmenl of Commcrcc pursuan[ to seclion 307(c)(3)(A) of the Coastal Zonc
Management Act or 1972 (CZMA), a." llmended, 16 tJ.S-C';- §§ 1451 et scq., and the Department
of Commerce'~ (DepaltmeTlt) implementing regulations, 15 C.F}.R. Part 930, Subpart H. 111e
Clppeal is taken trolll an objection by the Alabama DepaI1mcnt of Environmen(al Management
(Alabama or Statc) concerning an aftcr-thc-facl pennil from the U.S. Army Corps of Engineers
(Corps) to fill wetland,; nn Weeks BOlY, Baldwin County, Alabama.

Alabama wi11 h&lve until October 29, 2004, to file its initjal brief and supporting infonna[i,r>n.
The due date for tiling the Appellant's initial brief and any supporting information is
November 30, 2004. Regarding the scope of the briefs, information reccivro for the appc:u .

-~e~!8 ~A~ part1CS ma)'ha~f~~Q d~d1iJ1@8 r~~ bQm~~@LiR8 se~.aiB-~9n&.d\1JiRgtlle(;~ZMA
review and appeal process. Specifically at is.-;ue is whether the State raiscd its objection in a
timely manner ~ind whcthcr there was a timely notice of appcal. A finding rha[ either action
occurred ufler the applicable deudline would affect the outcome of this appeal. "fhcfcfore, the
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initiaJ briefs are to be limited to addressing these tbreshold mane~, further details of whjc:h are
provided below.

The CZMA implementing rcgulations ~pecify that a state' ~ ubjection must be raised within six
months of commencing its r~view of", proposed projcct, or the state's concurrcnce will be
presumed and allY subsequent objection win be overridden. ~"ee .15 C.P.R. §§ 930.62(a),
930. 129(b); se~ generalJy 16 V.S.C. § 1456(c)(3)(A). Also, lO obtain review of a state's C:ZMA
ob,je<;tion, an appeal notice lUUSl be filcd within 30 days from when the appellant recei ved the
state"s decision. 15 C.F.R, § 930,125«1).

In lhj~ appeal, thc recoro suggC~l~ that Alabama rdiscd ~ obje(;tion more [haD six month... after
b~ginning its review of Mr. Wimpcc's project. A dated bulunsigned letter from the U.S. ~~m1Y
Corps of Engineers advises that in August 2002, A)nbama was reque~led to detennine whelther
the projccl was consistcnt with the Stale's coastal management program. .S'ee Letter from FtonaJd
A. Krizman, Dcpurtment of the Army, Corps of Engineers, lo Eugene A. Wimpee, June 26, 2003.
The objection by A1abama was issued approxim..'\lely ten months 10lter, on June 4, 2003.

With regaTd to the timing of the appeal. Mr. Wimpee filed an appeal notice July 25, 2003, r.r1ore
lh4in 30 ~ys after the State °b.jected to the project on June 4,2003. The rccord is unclear,
however, concerning the date Mr. Wimpee received a copy of thc State's objection, which is the
cvcnt triggcring thc ~tan of the 3D-day pcri(~.

Threc copies of each party's brief and supporting materials addressing these threshold 'ssu~~
should be submitted to Branden Blum, Senior Counselor, Office of the General Counsel for
Ocean Services, U.s. Department. of Conunen:e, Naticmal Oceanic and Atmosphcric
Administration (NOAA), 1305 East-West Highway, Silver Spring, MwyJand 20910. Briefs may
not exceed 10 pages in Jengtll (double-spaced text, 8 1/1 by 11 inch paper) if typed, or 15
handwritten pages.

The Department mainLains a wcbsite (wW\1.'.ogc.doc.gov!r.'zma.llJm) to facilitate access to
nonc()nfidential documents submittcd for the appeal's administr.ltivc record. Therefore, thCI'e is
no need to serve briefs and supporting materials on the permitting federal agency (the U.S. A.nny
Corps of Engineers). AdditionaUy) we rcquest tile St(1te to retain all nonconfidential docume'nts
sent ur received in this appeal for public inspection during nonn(11 business hours. Copies of this
infonnation will also be available ar. NOAA's OffIce of the General Counsel for Ocean Services,
at the above-listed address. c_--

We expect to publish short\y Ii notice in lhc federal Registcr and in a local newspaper distributed
in the vicinity of Alabama's coastlll ZOf1C likely to be aftected by Mr. Wimpee's proposed project.
The noticc will invite public comment on issues raised in the appeal and provide backgrolmd
infomIation conce1-ning thc appeal. The State and thc Appellant. should check the Department'£
websitc (refercnced above) for comments and odIcr materials ~ceived for this appeal. If the
appeal i5 not de<.:ided on procedural ground;;, the parties will be afforded an opportunity to sul,mit
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an additional bricf addressing thc ~uh...lantive grounds considered by the Secretary of
Conunerce in reaching a decision.

On June 6, 2004, NOAA advj~ed that its Office of Ocean and Coastal Resource Manage11rtent
would contact the State to inqlure regarding the potential for the partics to reach a settlerrlent of
thi5 mattcr. OUT informal understanding is that (he State is continuing to considcr {his opltion.
Plcase note that th~ Office of OCeatl and Coastal Resource Manc.gement is available to assist the
parties with settlement negotianons.

Sincerely,

~ ~ "~..(-..6,-~-,,,;> .
Karl D. Gleaves
Assistant General Counsel

for Ocean Serviccs

cc: Ronald A. Krizman
Chiet~ Regulatory Branch, Opcl-ations Division, Mobilc District, U.S. Army Corps of
Engineers


