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Branden S. mum, Esq.
Senior Counselor
Nalional Occanic and J\tmosphclic I\dminislralion
tJnitcd Statcs Dcpartmcnt of Commcrcc
1305 East Wcst Highway
Silver Spring. MI) 20910

l{e: Consistency Appeal ofMillell11jl.lIJl
PiDe!ine Company. T..P.

Dear Mr. Bllun:

A-" y()U kn()w" reprcscntativcs of MilleJUlilun Pipeline Company, L.P .
("MilJt:nnium") and thc Ncw York Statc Department of State ("'NYSDOS") discussed procedUl"al
issues relating to thc filing ofthc parties' reply briefs wjth you during a teJephone conference
call on January 17,2003. At the COllClusion or lhat di~cu~~i()n, you inuiclilcu \llal NOAA WitS
considering the establislU11ent of a "staggered" reply brief schcdulc that would require
Millcnniumto submit its final brief within 35 days and would thcn permit the NYSJ)OS to
submit a reply brief withil1 10 days thereafter. You asked the parties to subnlit their colnments
on such a procedural schedule.

Mi11ennjum would oppose lhe adoption of a ..staggcrcd" bricfing schedule thai
would provide the NYSDOS with .'thc lasl worti" on thc lcgal and facnU11 issues to be resolved in
thi~ procccding. Undcr the Coastal Zone Management Act, Millennium shouldcrs thc burdcn of
proof in this case, and thus it should be entitled as a matter of nmdanlental fainless to respond to
any evidence or argum~nls that arc prcscntcd by the NYSDOS. Moreover, Millt:mrium is lhe
appclltult in this proceeding, and thus it should be cntillcd to make the closing presentatioll,
consistent V.;th Rules 31(a)(I) and 34(c) of tile Federal Itules of Appellale Pr()cedure. Atlhe
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vcry lcast, NOAA ~hould follow its standard procedure in consistency appeals and provide lor
the conculTent filing ofrcplybrjcfs within 35 days to cnsure that Millennium's Tight!; are not
prej udice<l.

Allorney for Millennium
Pip:eline Comp:a11X. L.P.

Glen 1. Brocning

William L. Short
cc:
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Karl D. Olea.ves, Bsq.
Assistant General Counsel for Ocean Services
National Oceanic and Atmospheric Administration
1305 East- West Highway
Silver Spring, Maryland 20901

Federal Consistency Appeal by MillenDium Pipeline Company From an Objection
by the New York Departmcnc of State; Scheduling of Reply Briefs

RE:

DearMr. Gleaves;

The purpos~ of this letter is to respond to the req1J~.St of Mr .Branden Blum for colnlnents
on a proposed schedule for the submission Qfreply briefs in the captioned matter. The ptopos6d
schedule would require Millennium Pipeline Company, LP to submit its brief within 35 days

following receipt of the Department of Commerce Briefing Order. The New York Department
of State would be required. to submit its brief 10 days following the Company's brief.

The New York Depll1ment of State COOS) supportS the sequenciDg of reply briefs
proposed by the DcpoI1IDent of CommerQe, but respectfully requests that the time period for the
DOS reply brief be established at no less than 35 days following the Company's brief.

The Department of Commerc~ has traditionally pem\itted sequcutia\ reply briefs in
complex consistency appea1~. This is a complicated appeal in which numerous separate
alternabves have been idcntified for louting a natura\ gas pipeline to avoid impaGt to the
important Haversttaw Bay habitat. As Cornmcrcc's review and dec:ision will be based almost
entirely on a written re~ord, it is important to develop a completc record and to respond to issues

raised, for the first time, by the Company in it$ reply brief.

We have not yet bad the benefit of Millennium's comments on the altemative routes. By
agreement, Millennium did not provide any tMtimony at me public hearing on the alternatives.
Its reply briefwill, therefore, be the first time that Millennium fully addresses the routing
alternatives. DQS should have the opportunity to respond to those commenu. Millenniwn
cannot fairly argue a.gains.t sequential briefs as its reply brief will likely raise new technical and
engineering design matters requiring a response. Simultaneous briefs would not allow for nos
to re~nd to those oonunents. Moreover, we do not expect Millennium to offer any adjustments
to the alteroatives in order to address any such technical or design matters. Similarly, DOS

!hould have the opportunity to do So.
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In addition, just as Millennium bas changed its route numerous times throughout the
regulatory process, it 11 rcasonable to anncipate minor adjustment$ in the alternative routes if any
technical or engineering design issues are raised by the CompBny. As the alternatives were not
given adequate consideration in the regulatory process, it has been left to DOS to help complete
the record. Sequential reply briefs will allow DOS to fulfi1l that obligation.

The Department of COJI1D1erce has proposed that Millennium submit its reply briefwitbin
3S days following the Briefini Order but has given DOS onlylO days to submit its reply brief.
On less complex appeals, Commerce bas scheduled reply briefs a minimum of 60 days following
it~ Briefing Order. This is a complex appeal with numerous specific alternatives. The DOS
reply brief will be responding not only to public comments, but also to engineering issucs raised
for the first time in Millennium's brief. We belicve that 10 days would not be sufficient for DOS
to Iddr~ both public conunent$ and Millenniwn's anticipated issues regardin& the aJtematives.
DOS respcctfully requests at least 35 da)'$ from Millennium's brief to submit its reply.

Mjllennium has not yet adopted aliy of the altemativ6S that DOS identified. For that
reason, it will presumably attempt to show that all altematives are Dot reasonable (taking into
accoUDI cost and benefit) and not available. We ~pcct Millennium to submit engineering and
technical materials regarding the alternative routes. Tho State's engineers and conrulWlts must
be given adequate time to review Millennium)s colmnents and d~tennine whether route
adjusmtents to resolve those concerns can be made.

Millennium and itS engineering consultants have already had more than three months 10
review and prepare materials reprding (ho aJtematives. With 35 additional days tO prepare its
brief, Millennium will have much more time than the proposed 10 days that DOS would have to
address new tecbnicaJ issues raised by Millennium. DOS has not s~n and calUlOt anticipate a11
rouring i&sUes Millennium may raise on each of the altemate routes. Therefore, DOS wilJ need
more than th~ 10 days to provide an adequate response. We propose at least 35 days following

Millennium's brief.

Thank you fot the opportunity to providc our comments on the propO5ed briefing

schedule. and Ulank you for your consideration.

Sincerely,

/;JIA$~

Glen Bruening

Genera) Counsel

GB/dw
cc: Frcderic Bemer) Esq.


