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‘to ,! ur letter dated December 31, 2002, on behalf of the Village of Croton-on-
\2¢), requesting permission to file an am/cus reply brief in the consistency appeal of
ipeline Company, L.P.! For reasons explained below, the Village’s request is

seksto file an amicus reply brief for several stated reasons summarized as follows:
and respond to comments and information received during the public comment
ing domments from federal agencies; (b) to review and provide information
rw data and issues Millennium may submit in its reply brief; and (c) to inform the
1ew mformation conceming the Village’s water supply.” The Village asserts that
n eatlier decision granting the Village amicus status to file an initial brief - the
[ue agcess to information’ — warrants a similar finding for its new request.

i
2008, we received comments opposing the Village’s request from Millennium
pany, L.P. (Milleanium or Appellant). The New York Department of State (State
) didmot comment on the Village's request to file an amicus reply bnef.
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nuary, 2, 2003, the National Oceanic and Atmospheric Admmistration (NOAA) provided a
anse o the Village, advising that a decision on lts petition may be issued after the close of the public

* on Jamuary 8, 2003, See Jetter from Karl D. Gleaves, NOAA, U.S. Departoent of Cammerce Lo

1 Christian C. Scmonsen, Kirkland and Ellis (representing the Village), dated January 2, 2003,

r&oni Neil L. Levy and Christian C. Semonsen, Kirkland and Ellis (representing the Village) 1o Karl
. U.S| Departmeat of Commeres, dated December 31, 2002, a$ 2.

r t‘ton!; Jamea R. Walpole, NOAA, U.S. Department of Commmetcs, to Nedl L. Levy and Christian C.
land and Eltis (representing the Village) dated July 17, 2002, at 3. @\
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Opposing the petition,* Millennium argues that the Village has had numerous opportunities to
comment, during hoth the public comment period and via an carlier filed amicus brief.
Millenniumn assexts that the Village®s request to respond to Appellant’s reply brief is a means of
bootstrapping its ermicus status into the full rights of a party, a request previously demied by
NOAA. Millenniym also is concemned that, at this point, an amicus brief would contribute litde
to the proceeding gnd would only result in delay and redundant comments. Drawing paraliels to
appellate procedure, Millennium notes that the filing of a reply brief by an amicus is generally
potpermitted. |

NOAA, on behalfiof the Secretary, reviewed the Village’s request in the light of various factors
inchuding: (1) its earlier request for amicus status; (2) the opportunity to file additional comments
priar to the cxpiration of a 17-week public comment period;’ (3) the significance and relevance
of the issues to bejaddressed by the amicus brief, and (4) the degree to which the Village’s
information or perspective is unique and beyond what the parties can provide. -These factors are
considered in the contexs of the practice to limit the filing of reply briefs by anamicus® Asa
general matter, absent compelling circumstances, the Secretary will not grant permission to file
an amicus brief at!this stage of a procesding. ‘

The grant of amicus status in the Coastal Zone Management Act appcals process is a wholly
discretionary authority used to facilitate obtaining information for the administrative record on
issues germane tojan appeal. In receiving amicus status Jast June, the Village was allowed to file
2 brief and supplementary data and information.” The Village has also had the opportunity to file
comments and makterials — as part of the public comment process® — through January 8, 2003.°

* See generdily, lctier from Frederic O. Berner, Ir., Sidlcy Austin Brown & Wood (represeating
Millennitum) 1o Karl D. Gleaves, NOAA, U.S. Department of Corenerce, dated January 6, 2003.

I The pubhc:oom pesiad extended from September 9, 2002 through December 2, 2002, and was
reopened on December 4, 2002 through January 8, 2003. e e R

¢ See, e.g., Hule 29(f) of the Federsl Rules of Appellatc Procedure, which prohibits the fiing of a reply
bricf by an amicus, ¢ en with the consent of all parties, except by the court’s pepuission.

7 Oa Octobdr 23, 2002, the Village filed, in 3 timely fashion, an §2-page amicus brief accompanied by a
feasibility evaluation of akternative routes for the pipclins prepared by an engineering fitm.

! Entities may provide the sams information as is typically submittsd by an amicus through the public
couzEDent Process. Iniformation submitted as a public comnent, whether in the form of 1 legal brief or otberwise, is
given equal weight t¢ submissions from amici. Lettcz from James R. Walpole, NOAA, Department of Commerce (6
Justin Bloom, Riverideeper, Inc., dated October 4, 2002, at 2. Ses also, letter from Janes R. Walpole, NOAA,
Department of Comr sexce 10 Mark P. McIntyre, the City of New York, dated October 4, 2002, st 2.

¥ On Janw ,s,' 8, 2003, pethaps in anticipation that a decision on its petition for amicus sRWS would not be
rcached until aRer [ | close of the public commncat period, the Village submitted comuments and materials primarily

addressing matters idvolving the Village wellficld and water supply.
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As ap initizl matter, the subjects which the Village intends to address in its reply brief appear to
be relevant and oi‘s:gmﬁcance to the Secretary’s decision. With respect to comments submitted
during the public oomment period, the Village offers no explanation for it¢ decision not to
respond to at leasta portion of thesc comuments priar to the close of the comment period.
Comments and other materials entered into the record for this appeal have been posted regularly
at a website to facjlitate the participation of interested entities, such as the Villsge. Given the
extended public comment period and the lack of a compelling justification for what amounts to a
request for additic nal time to review and comment on the record, this portion of the Village’s
request is denied. |

Similarly, the Village has not provided a sufficient basis to justify the submission, after the close
of the public cominent period, of new information and comments conceming the Village water
supply. Since the;Village has had an ::rppumllury to submiit information on this topic, granting
omicus status for new information concerning the water-supply would, in large measure, provide
additional time fot the Village to develop its submission,'"” which falls outside the primary
purpose of a gmﬂ of amicus status. Therefore, the Village's petition, with respect to providing
water supply infnmtiun. i& denied.

The Village 13 ﬂn interested in respounding to new data and issues first raised by Millenmum at
the rupiybn:fsnk: of the appeal. Recognizing that the Village is not a party 1o this proceeding,
its views “do not gamry the weight of a state agency charged with the implementation of New
York's coastal program as approved by NOAA."" Tha Village essentially appears interested in
offering a defense of its earlier brief by rebutting new essertions that may be offered by
Millennimn. In this regard, the Village's request is more closcly aligned with that of a parry than
an amlcus. As noged previously, the Village's petition for intervention as a party was denied”
and the Village skould not, through indirect means, be sllowed to cloak itself with such rights. In
addition, it is not clear that the Village would be better positioned than the State 1o assist the
Secretary in mdum.ndmgm issucs that may be raised by Millennjum — to a degree that would
warran! granting the Village's request. Therefore, the current request of the Village 1o respond to
new issues that may be raised by Millennium, is denied.

|
For the reasons explained above, and because at this stage of the procecding, abseot compelling
circumstances, & petition for filing an amicus brief will generally fail, your request is denied.

1% Ths Village's Jamuacy §, 2003 submission regarding the wellfield and water supply may make thia sspect
of the request moot. ‘The Village's comments suggest that s amicus reply brief would be limited to “provid(mg] »
mrﬂmv:wmmdnfﬂnﬂimudwhh;cummuﬂﬂmmwmu that may be
subnutted by Millengium. .. " Supplemental Comments of the Villages of Croton-on-Hudson and Brisrcliff Manor,
anﬁrmmmmwarm&mmﬂmcmy,u dnhdhnwy! 2003, at L note 1.

' Walpole jettcr, supra note 3, at3,

|

i Sae genekally Walpole letter, npra note 3.
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Please be advised hat this action does not reflect a judgment as to the relevance of the Village’s
cartier submissiol jnor the weight it will be accorded by the Secretary in making his decision in
this appeal. -

Sincerely,
g D 2 Nfilt
l James R. Walpole
'} General Counsel
cc: Frederic Gs‘, Bemer, Jr.

Attorney for Millennium

Gleﬁ T. Bxiwnmg

Generzal Chunsel

New YorkiDepartment of
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