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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, ill, Chairman;
Williarn L. Massey, Linda Breathitt,
and Nora Mead Brownell.

Millennium Pipeline Company, L.P . Docket Nos. CP98-150-000,

CP98:..150-003,

CP98-150-004,

CP98-154-00i,

CP98-154-002,

CP98-155-001,

CP98-155-002,
CP98-156-00 1, and

CP98-156-002

Columbia Gas Transmission

Corporation
Docket Nos. CP98-151-00 1 and

CP98-151-002

ORDER ISSUING CERTIFICATE, \

.GRANTING AND DENYING REQUESTS FOR REHEARING,

AND GRANTING AND DENYING REQUESTS FOR CL~FICA 1ION
,

!

(Issued September 19,2002)

]. On December ]9,200], the Commission issued an Interim order authorizing
Millennium Pipeline Company, L.P. (Millennium), among other things, to construct and
operate a natural gas pipeline from a point in Lake Erie across thesoutl!.em-pmtioD-o.L.
New York to the city limits ofMount Vernon, New York.) ~ OFder, however,
did not certificate a specific route through Mount Vernon t9A~~ct with
Consolidated Edison Company of New York, Inc.ts (Consolidated Edison) high-pressure
pipeline, but required that Millennium negotiate with el~cjed officials and i1!!~sted
parties and citizens in Mount Vernon and work towaid reaching an agreementlon a route
to an interconnect with ~onsolidated Edison. On May 6, 2002, after negotiatibg with
Mount Vernon and Con~olidated Edison, Millennium filed a letter witb ihe Commission

I Millennium pjpe]ine Company, L.P., 97 FERC '61,292 (2001).
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stating that it had reached a comprehensive settlement agreement regarding the route for
Millennium's pipeline through Mount Vernon.

2. In this order, we will authorize Millennium's proposed route through Mount
Vernon and issue a final certificate to Millennium to construct and operate its pipeline.
This order finds that the Certificate Policy Statement does not apply to this proceeding.
In addition, this order finds that the Interim order, among other things, did not err (I) in
holding that Millennium had demonstrated market support for its project; (2) in failing to
address whether energy demand would be reduced as a consequence of the events of
September 11,2001; (3) in authorizing Millennium to construct facilities even though
there are no pending applications to construct upstream facilities in Canada; and (4) in
approving a negotiation process between Mount Vernon and Millennium for the route
through Mount Vernon, but declining to approve a negotiation process involving other
parties on other parts of Millennium's route. This order also finds that the final
environmental impact statement (EIS) complied with the requirements of the National
Environmental Policy Act of 1969 (NEP A ), holding, among other things, that the final
EIS (I) did not ignore the cumulative impacts of construction of downstream facilities;
(2) adequately discussed alternatives to Millennium's project and alternatives to various
route segments; (3) adequately discussed the ConEd Offsetffaconic Parkway Alternative;
and ( 4) adequately discussed blasting in Westchester County, terrorism and security
issues, dioxin and phospho~s issues, endangered and threatened species, and
construction near the Catskill Aqueduct, the BriarcliffManor Public Schools, the Indian
Point Nuclear Power Plant, and the Jane E. Lytle Memorial Arboretum.

3. This order holds that the Interim Order did not err in issuing a certificate to
Millennium prior to Millennium's receiving a consistency determination from New York
under the Coastal Zone Management Act (CZMA). Further, this order finds that we are

not required to revoke Millennium's certificate because New York objected to
Millennium's consistency determination for the project.

BackgroundI.

4. On December 22, 1997, Mi))ennium filed an application in Docket No. CP98-150-
000 proposing to construct and operate approximately 424 miles of primarily 24- and 36-
inch diameter pipeline from an interconnection with facilities to be constructed by
TransCanada PipeLines Limited (TransCanada) at the United States-Canada border at a
point in Lake Erie through New York to a terminus in Mount Vernon. Millennium also
proposed to provide open-access transportation services under Subpart G ofPart 284 of
the regulations, to engage in certain activities and transactions under Subpart F ofPart
157 , and to lease pipeline capacity to Columbia Gas Transmission Colporation
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(Columbia). Finally, Millennium requested a Presidential Pennit and authorization under
section 3 of the Natural Gas Act to site, construct, and operate facilities at the
international border in order to import natural gas from Canada. Millennium proposed to
interconnect its pipeline with Columbia, AIgonquin Gas Transmission Company
(A1gonquin), and Tennessee Gas Pipeline Corporation (Tennessee).2

5. The last segment of Millennium's proposed system is in Westches1er County, New
York. In its application, Millennium proposed to construct its pipeline aJong the c~nter of
Consolidated Edison's electric transmission line right-of-way. On Apri116, 1999, the
Commission issued a draft EIS evaluating Millennium's proposals. In comments to the
draft EIS, Consolidated Edison and the Public Service Commission of the State of New
York (NYPSC) raised concerns about the proposed pipeline's following the center of
Consolidated Edison's transmission line right-of-way. On June 28,2000, in response to
these comments, Millennium filed an amended application in Docket No CP98-150-002
that moved the proposed pipeline off Consolidated Edison's right-of-way onto State
Routes 9 and 9A (the 9/9A Alternative). On March 12,2001, the Commission issued a
supplemental draft EIS that addressed, among other things, the 9/9A Alternative. In
addition, the supplemental draft EIS identified another alternative, known as the ConEd
OffsetlState Route 100 Alternative, that would place the pipeline about 100 feet from the
centerline of Consolidated Edison's electric towers. The ConEd OffsetlState Route 100
Alternative would also follow the Taconic State Parkway for approximatelyO~5 mile,
from the intersection of the Taconic Parkway and Consolidated Edison's right-of-way at
milepost 399.0A, and follow State Route 100 for approximately 1.8 miles to the
intersection of State Route 100 and State Route 9A on the 9/9A Alternative at milepost
401.3.

6. On April 26, 200 1, the Commission announced that it was evaluating an
alternative, known as the ConEd Offset/faconic Parkway AJternative, to the ConEd
Offset/State Route lOO AJternative. Specifically, the ConEd Offset/faconic Parkway
AJtemative wouJd pJac~ the pipeJine approximateJy lOO feet from the eJectric towers'
conductors, rather than 100 feet from the centerJine of the towers from mileposts 392.0A
to 399.0A, moving the proposed pipeJine approximateJy 30 to 40 feet from the ConEd
Offset/State Route 100 AJtemative. In addition, the ConEd Offset/faconic Parkway
AJtemative would follow the Taconic Parkway, rather than State Route loo, from the

1n a companion application, in Docket No. CP98-151-000, Columbia proposed to
abandon Line A-5 in order that Millennium's facilities could be constructed in Columbia's
right-of-way and to lease capacity on Millennium's system so that Columbia could
continue to provide service to its A-5 shippers.
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intersection of the Parkway and Consolidated Edison's right-of-way at milepost 399.0A
back to the originally proposed route near milepost 404.1. On October 4, 200 I, the ,

Commission issued a final EIS that responded to comments about the 9/9A AJternative,
the ConEd Offset/State Route 100 Alternative, and the ConEd Offset/faconic Parkway
,Alternative and that recommended the ConEd Offset/faconic Parkway Alternative.

7. The Interim Order authorized Millennium's proposals and adopted the ConEd
,Offsetff aconic Parkway AItemative in Westchester County .The Interim Order, however,
did not certificate a specific route for the Millennium pipeline through Mount Vemon

because the citizens of that city raised numerous, specific concerns about pipeline
construction through their community and objected to the location ofMillennium's
interconnection point with Consolidated Edison. Rather, the Interim Order required that
Millennium negotiate with elected officials and interested parties and citizens in Mount
Vernon and recommend a route to an interconnection with Consolidated Edison's line
within 60 days of the date of the order, ~, by February 19,2002! The Interim Order
stated that, at the end of the negotiation period, the Commission would issue a final order
authorizing Millennium to construct its pipeline, including a specific route to
Millennium's tennination point.4

8. On January 10,2002, the Commission issued an order directing Consolidated
Edison and KeySpan Corporation (KeySpan) to provide information on the location, size,
and capacity of Consolidated Edison's facilities, as well as information on Consolidated
Edison's claim that it needs to construct additional downstream facilities and information
on potential alternative interconnection points in Mount Vernon with Millennium.5 The
January 10 order held that a meaningful negotiation process in this proceeding that "can
culminate in a route that to the greatest extent possible addresses the concerns of the
Mount Vernon community" would be nearly impossible without this information. The
January 10 order stated that "[i]f Consolidated Edison requests confidential treatment for
any of the information that it submits, [the Commission] will require that any party,

3On February 20,2002, the Director of the Office of Energy Projects (OEP)
extended the negotiation period unti] March 5, 2002. On March 6, 2002, the Director of
OEP extended the negotiation period unti] Apri] 4, 2002.

4The Interim Order recognized that an alternative route through Mount Vernon
could require additional consideration under the NEPA [42 U.S.C. § 4321, ~~.] and
other provisions oflaw.

~illennium Pipeline Company, 98 FERC '61,010 (2002). KeySpan was
included in the order because it jointly owns some facilities with Consolidated Edison.
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including Mount Vernon, seeking to examine the infonnation sign a non-disclosure

agreement." I

9. On January 15, 2002, Consolidated Edison and KeySpan filed the requested
infonnation but stated that the infonnation "contains trade secret material, the disclosure
of which would have a significant adverse effect upon [its ] competitive position and the
security of its system." On January 17, the Commission approved a proposed protective
order and non-disclosure certificate in order to facilitate negotiations and protect the
competitive positions of Consolidated Edison and KeySpan.6

10. On May 6, 2002, after negotiating with Consolidated Edison and Mount Vernon,.
Millennium filed a letter that identified a route through Mount Vernon ~ the Mount

Vernon Variation) that would relocate the proposed pipeline from residential
neighborhoods to industrial and commercial areas, that would reduce the amount of
pipeline construction in Mount Vernon by 40 percent, and that would provide a mutually
agreeable new point of interconnection with Consolidated Edison. Millennium's letter
acknowledges that "non-jurisdictional facilities will need to be added to [Consolidated
Edison's] system downstream of the delivery point" because it appears that Consolidated
Edison does not have any facilities at the end point of the proposed route through Mount
Vernon.

!11. On May 9, 2002, the New York State Department of State {NYSDOS) issued a
detennination, objecting to the consistency certification for Millennium's proposed
pipeline under the CZMA. The NYSDOS found that Millennium's proposals were
inconsistent with New Yorkts Coastal Management Program and the Village of Croton-
on-Hudson's Local Waterfront Revitalization Program. Millennium has appealed
NYSDOSt deterD1ination to the Secretary of Commerce.

'12. On June 14,2002, the Villages of Croton-on-HudSon, New York and Briarcliff
:Manor, New York (Villages) and the Town of Cortlandt, New York (Cortlandt) filed a
ijoint motion, requesting that we revoke the certificate granted to Millennium in the
ilnterim Order. On June 24,2002, the County of Westchester, New York (Westchester)
, also filed a motion requesting that we revoke Millennium's certificate.

1 3. The Interim Order required Millennium to develop a site-specific plan for crossing
the Catskill Aqueduct that would be reviewed by an independent third-party engineering
contractor who would be directed by the New York City Department of Environmental

~i11ennium Pipeline Company, 98 FERC , 61,040 (2002).
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Protection (NYCDEP). On Apri116, 2002, the NYCDEP denied pennission to
Millennium to conduct an on-site investigation of the Catskill Aqueduct so that
Millennium could develpp its final site-specific crossing plan.

114. Sixteen parties filed requeSts for rehearing and clarification of the Interim Order. 7

The issues raised in the requests for rehearing and clarification, the motions to revoke the
certificate, and the untimely motions to intervene are discussed below.

Procedural Matters

15. After the issuance of the Interim Order, the Ripley Taxpayer Alliance, the City of
New York, and Paul and Nannette Wasserman filed untimely motions to intervene. When
late intervention is sought after the issuance of an order disposing of the application, the
prejudice to other parties and burden on the Commission of granting ilie late intervention
may be substantial. Thus, movants bear a higher burden to demonstrate good cause for
the granting of such late intervention.8 Here, we believe that ilie public interest is served
by granting ilie late motions to intervene. Under iliecircumstances, we find iliat granting
the late motions to intervene at iliis time will not cause any unjustified delay and
disruption to ilie proceeding or create an undue burden on oilier parties or ilie
Commission. Thus, under section 385.214 ofilie regulations, we will grant ilie requests
for late intervention.

Ihe Mount Vernon Variation

I 6. On May 24, 2002, we issued a Notice Reguesting Comments (Notice) on the
Mount Vernon Variation. In response to the Notice, we received six comment letters.
One commenter was a business owner in Mount Vernon. The other commenters were a
resident of BriarcliffManor, New York (who wrote two letters); the County of
Westchester, New York; the Town of Cortlandt, New York; and a joint letter from the
Villages ofBriarcliffManor and Croton-on-Hudson, New York and the Town of
Cortlandt. Except for the business owner, no other residents from Mount Vernon filed
comments about the Mount Vernon Variation.

7The parties filing for rehearing and clarification of the Interim Order are listed in
the Appendix A to this order. Mount Vernon filed requests for rehearing of the Interim
Order and the January 10 order but withdrew the requests on August 5, 2002.

~orth Baja Pipeline LLC, 99 FERC '61,028 (2002).
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A. Route DescriRtion

17. The Mount Vernoh Variation, an approximately 0.67 mile long route negotiated
between Millennium, Mount Vernon, and other interested parties and citizens ofMount
Vernon, replaces Millennium's originally proposed 1.2 mile long route in Mount Vernon.
18. Millennium's pipeline in Mount Vernon consists of two segments. The first
segment includes construction in an area that was evaluated in the final EIS and is not
part of the Mount Vernon Variation. This area extends from approximate milepost 421.5
near the crossing of the Bronx River, a railroad, and a truck parking area on MacQuesten
Parkway south of the intersection of MacQuesten Parkway and Howard Street to a
proposed meter station near the intersection ofMacQuesten Parkway and Oak Street near
milepost 421.8. This 0.3 mile long segment involves in-street construction along the west
side of MacQuesten Parkway. Since this segment of pipeline was evaluated in the final
EIS, we will not discuss it again here.

19. The Mount Vernon Variation, or second segment of pipeline in Mount Vemon,
begins near milepost 421.8 and extends to the southwest along the west side of
MacQuesten Parkway from Oak Street to South Street. At this point, the variation turns
southeast on South Street for approximately 300 feet. Near the Metro-North Commuter
Railroad Company (Metro-North) railroad crossing, tpe variation moves out of the road
right-of-way and into a parking area along the south side of the road and northwest of the
railroad. The railroad crossing would be completed as a bored crossing from this parking
area to the parking area on the southeast side of the railroad, ~, about 400 feet of the
variation would be constructed parallel to the South Street right-of-way beneath the
parking Jots, rather than under the road surface; After the bored crossing of the railroad,
the variation continues southeast through the parking area to Beach Street. At Beach
Street, the variation turns southwest and will be installed beneath Beach Street surface for
a distance of approximately 500 feet. The variation ends at the Bronx-Mount Vemon
border at a new interconnection with the high-pressure facilities of Consolidated Edison.

20. Construction of the Mount Vernon Variation requires about 2.8 acres of
construction right-of-way within road rights-of-way and about 0.74 acre ofworkspace in
the parking lots for a total of about 3.54 acres.



Docket No. CP98-1S0-000, m ill. -8-

ConstructionB.

~ 1. Millennium will construct the Mount Vernon Variation by using the in-s1reet
constr\1ction methods that were described in the final EIS.9 Millennium's construction
workspaces will be within the road rights-of-way of parking lots.

l22. Millennium's construction workspace will consist ofa 35-foot-wide construction
Tight-of-way occupying the curb to curb area along the west side ofMacQuesten Parkway
'(a divided four-lane road) and the entire road surface of South Street and Beach Street.
The construction right-of-way will leave South Street to enter parking areas on the
northwest and southeast sides of the Metro-North Railroad to complete the bored crossing
of the railroad. (South Street crosses over the railroad via a bridge.)

23. The sidewalk areas adjacent to the road surface will not be used for construction
workspace, so that foot traffic will not be obstructed by in-street construction. During
construction, Millennium will need to close portions of the roads to vehicle traffic.
Typically, this will involve closing a block at a time. Parking along the closed sections of
road will not be available and the street closing will result in traffic detours. The street
closing and limited parking availability may affect access to some businesses and
residences. Also, utilities are buried beneath the affected road surface arid they may be
damaged by construction activities.

24. Consistent with the requirements for the originally proposed route in Mount
Vernon, we will require Millennium to construct the pipeline according to the following
condition, which slightly modifies environmental condition 48 in the Interim Order. The
condition adopted here reflects the change in the pipeline's location and includes business
owner notification.

.Following consultation with the appropriate authorities and community
representatives, and before construction, Millennium shall prepare site-
specific construction and mitigation plans for construction within Mount
Vernon (milepost 421.5 to Mount Vernon Variation milepost 0.67). These
plans shall address construction-related issues, including:

construction schedules and timing;a.

b. traffic detours around construction activities;

9~ sections 2.3.3 and 5.8.2.2 in the final EIS
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resident and business notification of construction schedules;c.

alternate parking locations for loss of parking spaces;d.

provisions for maintenance of access to businesses and residential

bui1dings;
e.

provisions for maintenance of construction equipment to reduce air
and noise pollution; and

f.

provisions for appropriate utility repair crews and materials to be on
site at all times during construction in residentiaVcommercial areas.

g.

If utilities to residential buildings are damaged and cannot be restored on
the same day, Millennium must offer affected residents alternative housing
and transportation to and from these alternative housing locations. The
plans, with docu~entation of consultation with appropriate authorities, shall
be filed with thel Secretary for review and written approval by the Director

!
of OEP before construction.

125. Also, since the ~ount Vernon Variation will cross the Metro-North Railroa~
Millennium will need tp abide by environmental condition 50 in the Interim Order, which

provides that: j

.before constrJction across the Metro-North Railroad tracks in
Westchester County, Millennium shall file the detailed plans and design
drawings with the Commission, along with comments on the plans from
Metro-North, fqr review and written approval by the Director of OEP .

26. The requiremen~ for construction in Mount Vernon will also include those that
apply project-wide, such as the complaint resolution process which will be established to

address potential construction problems.l0

Resourc~s Not Affe£t~c.

27. The Mount Verhon Variation will not affect waterbodies, wetlands, threatened or

endangered species, fi$heries, wildlife, or vegetation. Also, there are no known
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geological hazards or resources in the vicinity of the Mount Vernon Variation. Thus, we

will not address these resources further.

Land UseDo

28. The land within the construction right-of-way is used for roads and parking lots.
Most of the land use along the construction right-of-way is commercial.

~9. The greatest construction impacts will be caused on the roads where the
construction will take place. Nevertheless, our review indicates that construction
activities can be managed so as to result in only short-term, construction-retated impacts
~n traffic, residences, and local businesses. Millennium's proposed use of sewer-Iine or
Stove-pipe construction techniques for in-street construction will reduce the required
work space and minimize the impact and duration of activities. By using these
specialized construction techniques, Millennium can maintain a restricted flow of traffic
Found work areas that generally will not require complete st.reet closings on wider
toadways such as MacQuesten Parkway. Construction activities on narrower roadways,
where the existing road right-of-way is approximately 35 feet wide, will require
temporary street closings and traffic detours, typically on a block-by-block basis.

Bo. In addition, because consb"uction will require the use. of thecurb-to-~urb area of
the roadway for temporary work space, some on-street parking for local resIdents and
businesses will be eliminated from the section of the street under active consb"uction.
Alternate parking will be needed in these instances during the time required for

installation of the pipeline.

61. .There is also a potential to affect tr;es along the roads where the pipeline will be
~nstalled. Millennium proposes to trench within roads, not along the side of them. Thus,
i onstruction will not require tree clearing, since all construction and associated activity

11 be confined to the area between the street curbing. There is, however, the potential
or root disturbance. Millennium states that it will compensate for any trees lost as a
irect result of the pipeline construction. In areas of ornamental or shade trees, the value

for lost trees will be de.ermined by the fair market value (planted and guaranteed) from
I .]]

oca tree nursenes. I

132. Our review of the proposed route through Mount Vernon indicates that many
~tilities are present in apd along the streets, such water and sewer lines, and Qverhead

11~ the discussion in section 5.8 .2 in the final EIS
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electric and telephone wires. Millennium states that utility owners will mark existing
utility lines to avoid damage during third-party excavation as part of the "One-Call"
system. Millennium's contractor will identify existing utilities before trench excavation
during consultation with utility operators and the city. Normal construction practice calls
for installing the new pipeline under the existing utili:ty lines to maintain sufficient cover.

E. Cultural Resources

33. In May 2002, Millennium conducted a background and literature search and a
pedestrian survey of the Mount Vemon V ariation. As a result, Millennium recommended
archaeological testing in the medians of MacQuestenParkway and in the two vacant

South and Beach Street lots prior to construction, and trench monitoring during
construction along MacQuesten Parkway. The staff and the New York State'Historic

Preservation Officer concur with these recommendations.

34. Previously, Millennium filed a plan in the event that any unanticipated human
remains or historic properties are encountered during construction. We find that this plan

is acceptable.

35. In 1997 and 19.98, Millennium contacted Native American groups who
traditionally used the project areas in order to provide them with an opportunity to :
comment on the project. No comments were received for the portion of Mi11ennium's

project in Westchesteri County.

36. Due to the information that is missing for this and other portions of the project,
and to ensure that the Commission's responsibility under section 106 of the National
Historic Preservation Act and its implementing regulations are met, we have included a
condition in the Interim Order requiring the completion of all cultural resources studies

I ~ " b "nand staff approva belore constructIon can egtn.

Air QualitY and NoiseF.

,
37. Construction of the proposed facilities could cause a temporary redu4tion in local
ambient air quality as la result of fugitive dust and emissions generated by c~nstruction
equipment. The extel1t of dust generated will depend on the level of constrJction activity
and on soil composition and dryness. If proper dust suppression techniques are not
employed, dry and windy weather could create a dust nuisance for nearby residents and

12~ envjron~ental condjtio~ 56 jn the Interim Order.
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businesses. The emissions for construction vehicles and equipment should have an .

insignificant effect on air quality of the region. However, under certain meteorological
conditions, there might be high temporary concentratio~s of pollutants in the vicinity ot
construction. No significant impact on air quality will occur during operation of the

proposed pipeline.

38. There win be intermittent construction noise that win vary from hour to hour at
any single location depending on the equipment in use and the operations being
performed. Nighttime noise levels will be unaffected, as most construction win be
limited to daylight hours. The noise associated with.pipel~e construction is similar to the:
noise produced during excavation and grading at many other sman construction sites, but ,

its duration at any specific area will be relatively brief. Neighbors might hear the
construction noise at times, but the overall impact win be temporary and win not be
expected to be significant. All construction activities win comply with Federal, state, and
local construction regulations (~ for the time of work and noise).

Route VariationsG.

39. The Mount Vernon business owner, who filed a comment in response to the
Notice, suggests that we review a route variation that would use the green space and
bicycle trail along the Bronx River Parkway, rather than the MacQuesten Parkway. The
commenterstates that the area is about 400 feet to the west of MacQuesten Parkway and
that constructing the pipeline jn this location would avoid his business.

40. The Mount Vetnon Variation was developed through a consultation process
between Millennium, representatives ofMount Vernon, and other interested parties and
citizens of Mount Vernon. These parties found the Mount Vernon Variatiol1l to be the
preferable route. We ldid not evaluate the commenter's suggested variation, or other route
variations, because the consultation process resulted in a route that is pr~ferred by the
consulting parties. We believe that Mount Vernon's representatives considt1red the
interests of residents and business owners within the city in developing this iroute. Thus,
we do not recommend any change to the Mount Vernon Variation.

ConclusionH.

41. The Mount V frnon Variation will move Millennium's pipeline to a $lore
commercial part of ~e city away from sensitive resources such as residenti~
neighborhoods, aparttnent buildings, a school, health center, hospital, churqhes, and fire
stations. In many cases, Millennium's originally proposed route would req~ire
construction within 2~ feet of these sensitive resources. The Mount Vernon Variation
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will also be about 0.5 mile shorter than the original route. Thus, based on'the information
provided by Millennium, infonnation developed from data requests, and comments from
localgovemments and individual members of the public, we find that construction and
operation of the Mount Vernon Variation is in the public convenience and necessity.

,IV. Non-EnvironmentalIssues

A. Certificate Policy Statement

Interim OrderI.

42. The Interim Order did not apply the Certificate Policy Statement to Millennium'sproposals}3 .

Reguests for Rehearin~2.

43. Cortlandr4 and the Town of New Castle, New York (New Castle) contend that the
Interim Order erred in not applying the Certificate Policy Statement in this proceeding.
Westchester contends that the Commission improperly applied the Certificate Policy
Statement by relying on precedent agreements.

44. In addition, CortJandt contends that, while Millennium filed its application prior to
the issuance of the Certificate Policy Statement, Millennium significantly amended its
application after the Certificate Policy Statement was issued by proposing to re-route 22
miles of pipeline in Westchester Coun:ty (j.e., the 9/9A Alternative). For this reason,
Cortlandt alleges that Millennium's amended application should have been subject to the
requirements of the Certificate Policy Statement and that the application should have been
denied.

J3Certification of New Interstate Natural Gas Pipeline Facilities (Certificate Policy
Statement), 88 FERC' 61,227 (1999), ~ clarifung statement 2f11!!!i!;.Y, 90 FERC
, 61 ,128, ~ further clarifying statement 2f ]JQ!i!;y:, 92 fERC , 61,094 (2000).

I~ot Under My Backyard fi]ed a request for rehearing that adopted (::ort]andt's

rehearing request.
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Commission Holding3.

45. On JuIy 29, 1998, we issued a Notice ofProposed RuIemaking {NOPR), proposing
to make changes to our policies regarding the certification of construction activities.15
On September 15,1999, we issued our Certificate Policy Statement to provide guidance
as to how we will evaluate proposals for certificating new construction. In a concurring
opinion, a majority of the Commission stated that the Certificate Policy Statement would
apply only to applications filed after the date the NOPR was issued, ~ July29, 1998.

46. Under our policy as it existed prior to the Certificate Policy Statemen4 an applicant
was required to demonstrate that it had entered into long-term, executed contracts or
binding precedent agreements (i&, 10- year contracts or precedent agreements ) for a
substantial amount of the firm capacity of the proposed facilities.t6 The minimum level
of firm commitment that we recognized as sufficient for new on-shore facilities was 25

percent of the pipeline's proposed capacity.17 I

47. Und~r the Certificate Policy Statement, the threshold question applicable to
existing pipe]ines proposing new construction is whether the project can proceed without
subsidies from their existing customers. Normally, in the case of a new pipe]ine company
like Millennium, this threshold requirement is met since there are no existing customers.
For both new companies and existing pipelines, we also consider potential impacts of the
proposed project on other pipe]ines in the market and those existing pipelines' captive
customers, or landowners and communities affected by the route of the new pipeline. If
residual adverse effects on these interest groups are identified after efforts have been
made to minimize them, we will evaluate the project brba]ancing the evidence of pub]ic
benefits to be achieved against the residua] adverse effects. On]y when the benefits
outweigh the adverse effects on economic interests will we proceed to complete the
environmental analysis where other interests are considered.

48. Millennium's application was filed prior to July 29,1998. As we stated in the
Interim Order, we believe that it would not be appropriate to apply the Certi~cate Policy

J5Regulation of Sbort- Term Natural Gas Transportation Services, 63 ~. ~.
42,982 (August 11, 1~98), FERC Statutes and Regulations, Proposed Regulftions 1988-
1998 , 32,533 ( 1998). !,

1 'El Paso Natural Gas Company, 65 FERC ~ 61,276, at p. 62,270 (19?3).

J7~, ~.g., Ou~chita River Gas Storage Co., 76 FERC ~ 61,139 (199f); Steuben

Gas Storage Co., 72 ~ERC ~ 61,102 (1995). I
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Statement to Millennium since Millennium h~d no notice, at the time it filed its
application, that we would initiate a review of our then-existing criteria to evaluate
certificate proposals. We believe that to apply the criteria retroactively to Millennium
would be unfair and inequitable!8 -

49. Cortlandt alleges that Millennium should be subject- to the Certificate Policy
Statement because Millennium significantly amended its application after July 29, 1998,
by re-routing 22 miles ofline. We disagree. Millennium's application, filed prior to the
issuance of the NOPR, proposed to construct approximately 424 miles of pipeline. Prior
to filing its application, it was necessary for Millennium, among other things, to obtain
financing for its pipeline, conduct an open season, and enter into precedent agreements
with shippers for capacity on its system based on the Commission's then-existing
construction policies. Millennium's amendment, filed after the NOPR was issued on July
28, 1998, moved approximately 22 miles of line in Westchester County because of
concerns about constructing facilities in the center of Consolidated Edison's power line
corridor. We do not believe that filing an amendment to re-route 22 miles of a 424-mile
long pipeline system for environmental reasons should result in the Commission
retroactively imposing the Certificate Policy Statement's criteria on Millennium. Thus,
we find that the Interim Order did not err in not applying the Certificate Policy Statement
here.

B. Public Convenience and Necessity Findin2

Market Demand1

Interim Ordera.

50. The Interim Order found that Millennium had demonstrated market support for its
proposal because it had submitted eight precedent agreements for 10-, 15-, and 20-year
terms that subscribed 66 percent of the capacity of the pipeline. The Interim Order also
held that the Commission does not distinguish between pipelines' precedent agreements
with affiliates or independent marketers in establishing the market need for a proposed
project as long as the precedent agreements are long-term and binding.

)8~ Midcoast Interstate Transmission, Inc. v. FERC, 198 F.3d 960, 965 (D.C.
Ci'f. 2000) ("The new policy [1&, the Certificate Policy Statement], however, has no
bearing on these proceedings because it does not apply retroactively.")



Docket No. CP98-1S0-000, ~ m. -16-

b~ Reguests for Rehearing

51. Cortlandt and the Villages contend that we erred in relying on the precedent
agreements submitted by Millennium, alleging that most of the capacity was subscribed
by affiliates of Millennium. Cortlandt points out that only 23 percent of the capacity of
Millennium is subscribed by non-affiliates and that precedent agreements for 23 percent
of capacity do not justify the issuance of a c~ficate. Cortlandt and the Villages contend
that, contrary to statements in the Interim Order, the Commission does distinguish
between affiliate and non-affiliate contracts. To support their position, they cite the
Ind~endence PiReline Com~any proceeding.I9 In Ind~endence, Cortlandt asserts that
the Commission did not issue certificates to Independence Pipeline Company
(Independence) and ANR Pipeline Company (ANR) because, while Independence and
ANR submitted binding precedent agreements for 68 and 72 percent of t1)eir capacity
respectively, approximately 55 percent of the total capacity of their projects was
subscribed by affiliates. According to Cortlandt, the Commission required Independence
and ANR to execute contracts with non-affiliated shippers for 35 percent of the capacity
of their projects before certificates would be issued. Cortlandt alleges that Ind~ndence
recognized that there is good reason to be suspicious of precedent agreements with
affiliates and that an applicant must show that 35 percent of its binding precedent
agreements are with non-affiliated shippers. The Villages also note that the Ind~endence
proceeding required th~t Independence and ANR file executed contracts for 68 and 72
percent respectively ot the capacity of ~eir projectS prior to commencing construction.

52. Westchester coDtends that Millennium's precedent agreements do not jndicate that
there is a sufficient cominitrnent for deliveries to the Mount Vernon interconpect with
Consolidated Edison to make the Westchester County portion of the pipeline
economically viable. Westchester alleges that despite findings in the Interimi Order that
the Millennium pipeline will move gas to the New York City area, there is no information
in the record that identifies these end-use customers, where they are located, Md whether
local distribution systeI:Ds are in place to reach them. Westchester also assertS that the
only identified Westchester County customer is International Business Macbjnes
Corporation (IBM), w~ich is subscribing a mere 1,000 Dth per day of capacitY.
Westchester claims th~t sinc~ Millennium has Dot.identified ?ny other W.e~t~hester
County customers, norl submItted any market studIes supporting the poSSIbIh~ of other

J9IndependencelPipeline Company, 89 FERC' 6],283 (]999), .9I!Jg i$suing
certificate. granting ~ den~ng ~ ~ den~ng clarification, 9] FERC , 61,102,
~i§!!!!ng certjficatts, 92 FERC' 6],022, ~~, 92 FERC '6],268 (2000),
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Westchester County cu~tomers, it is clear that there is no Westchester County need for the
Millennium pipeline. I

53. Westchester quotes Consolidated Edison's February 24, 1998 protest to contend
that the Millennium pipeline is not needed. In that protest, Consolidated Edison stated
{I) that there was substantial existing capacity in its facilities to support the construction
of natural gas fired electric cogeneration facilities and {2) that there was 300,000 Dth per
day of existing unused capacity in New York City and that Millennium would create
aDother128,000 Dth per day of excess capacity.

54. Westchester contends that the final EIS and Interim Order did not address the
!levents of September 11.!1 Westchester asserts that the loss of the World Trade Center
and adjoining properties will significantly reduce energy demand in New York City,
contending that the World Trade Center was supplied by hydropower from the New York
Port Authority, that hyfjlropower will be made available to businesses that reloCate to
Manhattan, and, in tu~, the hydropower will displace power that Consolidated Edison
would supply. I

55; Westchester contends that it was unacceptable for the Commission to issue anc
Interim Order in this ptoceeding prior to a conference that was held in New York City on
January 31, 2002, to discuss the energy infrastructure in the northeast, claiming that the
Commission has a dutY to analyze all relevant factors before issuing a decision.

Commission Holdin~c.

56. Cortlandt and the Villages contend that we erred in relying on precedent
agreements with affiliates as a showing of market demand. To support their position,
Cortlandt and the Villages rely on the Commission's holding in the Ind~endence

proceeding.

57. Under the constfuction policy applicable to this proceeding, as long as the
precedent agreements ~re long-tenn and binding, we do not distinguish betw~en pipelines'
precedent agreements With affiliates or independent marketers in establishing the market
need for a proposed prCi>ject.20 The fact that the marketers are affiliated with the project

20~, ~.g., TexJs Eastern Transmission Corp., 84 FERC ~ 61,044 (19~8);
Maritimes & Northeas~ Pipeline, L.L.C., 16 FERC ~ 61,124 (1996), QOOgQll~, 80
FERC ~ 61,136 (1997)f where the Commission allowed a single signed con~ct w~th an

I ~contmued...
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nsor does not lessen the marketer's need for the new capacity or their obligation to pay
or it under the terms of their contracts. In addition, in a competitive environment, the
arketer still must offer its commodity at competitive prices to attract customers. Also,

ffiliated marketers are potentially subject to greater regulatory oversight than Don-
ffiliates. For example, pipeline affiliates are subject to the standards of conduct

oncerning marketing affiliates in Part 161 of the regulations.

158. Moreover, while we do not have jurisdiction overnon-jurisdictional companies
affiliated with interstate pipelines, we can exert control over affiliated companies in
particular circumstances where Such action is necessary to accomplish our policies for the
transportation of natural gas in interstate commerce. More specifically, if an affiliated
company acts in concert with its pipeline affiliate in connection with the transportation of
gas in interstate commerce in a manner that frustrates the Commissionts effective
regulation of the interstate pipeline, we may look through or disregard the separate
corporate structures anp treat the pipeline and affiliate as a single entity, ~, a single
natural gas company. In doing so, we would regulate the affiliatest activities as if the .

affiliate were owned directly by an interstate pipeline!1

59. Cortlandt and the Villages contend that the Commission distinguished between

affiliate and non-affiliate contracts in Ind~endence. In that case, when Independence

filed its application in March 1997, there was no market support for its proposed project.

Independence conducted an open season for its proposal from April 2 to May 30, 1997.

In a June 20, 1997 open-season status report, Independence claimed that it received

requests for 750,000 Mcf per day of capacity from 11 shippers representing "all segments

of the industry," and that it would submit precedent agreements once they were

negotiated; In fact, Independence projected that all capacity of the proposed project

would be under contract. In a July 10,1997 answer to protests, Independence again

claimed that 11 shippers, including producers, marketers, and local distribution

companies, had expressed interest in the project and that it expected to complete the

contracting process a~d file agreements in August 1997. On September 4, 1997, with no

precedent agreements i filed in the record, the Commission's Director of the Office of

Pipeline Regulation d~rected that Independence provide evidence of market support by

September 24, 1997 , t r its application would be dismissed. On September 23, 1997,

Independence signed precedent agreement with DirectLink Gas Marketing Company

20( .
d{...connnue

affiliated marketer to satisfy the market showing fo1the entire capacity of the project.
I~~, Transcontin~ntal Gas Pipe Line Corp., 81 FERC ~ 61,104 (1997).
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brectLink), a newly f0rmed affiliated marketer, that subscribed 55 percent of

~dependence's capacity.

0. The II1d~nden~ order rejected the DirectLink precedent agreement as evidence
f market support for the project. Our decision to reject the DirectLinkprecedent

agreement was based on the circumstances in the Ind~endence proceeding, 1&,
Independence was unable to produce a single, non-affiliated precedent agreement despite
the fact that it faced the imminent dismissal of its application. Instead, "virtually
overnight," Independence created an affiliated marketer to subscribe capacity in its
proposed project. The proffered precedent agreement was not the result of, or related to,
Independence's open season. For this reason, we found that the DirectLink agreement did
not constitute reliabie evidence of market need to support a finding that the proposal was
required by the public convenience and necessity. Thus, in order to demonstrate an actual
market for their projects, we required Independence and ANR to provide evidence of
long-term, executed contracts for at least 35 percent of their respective projects' capacity
with non-affiliated shippers before we would issue a certificate.

61. The md~endence proceeding represented a case of an applicant trying to
manipulate our prior certificate policy by creating marketers at the last minute to
demonstrate market demand. Thus, we imposed a requirement that Independence submit
contracts showing thatl35 percent of its capacity was subscribed by non-affiliates in order
to demonstrate that a market existed for its major pipeline project. In contrast, when
Millennium filed its application in 1997, CoEnergy Trading Company (CoEnergy) and
Engage Energy America, LLC (Engage Energy); two ofMillennium's affiliates, had
entered into precedent agreements to subscribe 65,000 and 235,100 Dth of capacity per
day, respectively, on Millennium's system. In the Interim Order issued almost four years
after Millennium's application was filed, CoEnergy and Engage Energy remained as
shippers on Millennium, subscribing the same amount of capacity. In this proceeding,
there are no allegations that Millennium's contracts with its marketing affiliates are not
reliable. Millennium's affiliates are ~ ~ affiliates that existed at the time that
Millennium filed its afi>lication. Thus, there was no necessity in this proceeding, as there
was in Ind~endence, !to require that Millennium demonstrate that it had a ~ ~
market demand for its project, since there is no evidence that Millennium created
marketers at the last ni1inute to demonstrate market demand.

62. The Villages n~te that we required that Independence and ANR file executed
contracts for 68 and 712 percent, respectjvely, of the capacjty of their projects prior to
commencjng constru~tion. In that proceeding, Independence jnitjally represented that
shippers had subscrib~d approxjmately 68 percent of its capacity and ANR jnitially
represented that shippers had subscribed approximately 72 percent of jts capacity .Thus:
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because our staff relied on the existence of those represented levels of contractual
commitment in processing Independence's and ANR's applications, we required in
accordance with our precedent that Independence and ANR file with the Commission
executed contracts for capacity equal to the capacity represented in their respective
applications, as supplemented, prior to commencing construction.22

63. In this proceeding, Millennium submitted precedent agreements that subscribed
appro:x.imately 66 percent of the capacity of its proposed pipeline. Our staff relied on the
existence of those represented levels of contractual commitment in processing
Millennium's application. Consistent with our holding in Ind~endence and other cases,
we required Millennium to file with the Commission executed contracts for 66 percent of
the capacity of its proposed facilities prior to commencing construction.23 Thus, we did
not treat Millennium any different than Independence or ANR.

64. Westchester contends that the information in Millennium's precedent agreements
indicates that there is not a sufficient commitment of deliveries to the Mount Vernon
interconnect with Consolidated Edison, making the need for the Westchester County
portion of the pipeline speculative.

65. Millennium's shippers have requested 230,550 Dth per day of service at the Mount
Vernon delivery point with Consolidated Edison. Specifically, at Mount Vernon,
CoEnergy Trading Company requests 32,900 Dth per day of service; Engage Energy
America, LLC requests ] ] 8,900 Dth per day; Energy USA- TPC Corp. requests 59,400
Dth per day; Quantum Energy Services, Inc. requests 4,000 Dth per day; and
PanCanadian Energy Services, Inc. requests 15,300 Dth per day. Thus, the Westchester
County portion of the pipeline is not "speculative" as Westchester claims.

66. Westchester alleges that despite findings in the Interim Order that the Millennium
pipeline will move gas to the New York City area, there is no information in the record
that identifies the end-use customers.

67. As discussed above, Millennium has entered into long-term, binding precedent
agreements with eight customers that subscribe 66 percent of the capacity of its proposed
pipeline. Thus, we found that there was sufficient evidence in the record to demonstrate

22~, ~.g., Transcontinental Gas Pipe Line Corporation, 66 FERC '61 ,273, at p.
6],758 (1994); Wil1iston Basin Interstate Pipeline Company, 64 FERC '61,3] 1, at p.
63,35] (]993).

2397 FERC at,p. 62,318



r

Docket No. CP98-150-000, ~ ill. -21-

market need to support a finding that the pipeline was required by the public convenience
$d necessity. Here, as in most cases, the majority of Millennium's precedent agreements
are with gas marketers. We do not look behind the precedent agreements between
Inarketers and shippers to ascertain the identities of the individual end users.24 The
marketers are in the business of providing gas to their customers and we do not believe
that the marketers would subscribe cap~city on a pipeline if they were not confident that
the capacity could be sold to end users. Westchester has not presented any reason why we
should disregard Commission precedent and look behind the precedent agreements in this
dase to identify the end users.

~8. Since there is only one customer in the county (IBM) subscribing a smaI1 amount
p( capacity on MiI1ennjum (1,000 Dth per day), Westchester asserts that there is no
-:Westchester County need for the pipeline.

~9~ The interstate pipeline grid Crisscrosses the country connecting supply sources to
Fnd users. In the grid, gas can be transported long distances across numerous local and
~te jurisdictions. It is not necessary for an interstate pipeline to serve end-use customers
jn every jurisdiction that it crosses. If this were a requirement for making a public
Iconvenience and necessity fmding, constructing interstate pipelines would be
Isignificantly hampered and a national transportation grid of pipelines could not exist. We
:did not err in certificating the Westchester portion ofMiIIennium's pipeline.

:70. Westchester contends that Millennium is not needed, citing to Consolidated
Edison's February 24, 1998 protest which contended that there was unused capacity in
New York City and that Millennium's pipeline would create more capacity.

7] .Consolidated Edison no longer holds the position that Westchester quotes. On
October 29,2001, in response to an inquiry from the Commission's staff, Consolidated
Edison stated that:

[Consolidated] Edison recognizes that there is a need for the construction of
new interstate pipeline capacity to serve growing demand for natural gas in
the New York metropolitan area. The proposed construction of new electric
generation capacity in the area will substantially increase the demand for
natural gas supplies in the area. Given the utilization level of existing
interstate pipeline capacity to the region, new pipeline capacity must be

24Ceftjficate Policy Statement, 88 FERC '61,227, at p. 61,744 (1999);
IndeDendence Pipeline Company, 92 FERC , 61,268, at p. 61,892 (2000).
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developed. [Consolidated] Edison supports the consttuction of new
interstate pipeline capacity.

72. In addition, in a motion to intervene and coInDlents filed on January 18, 200 I, in
an Iroquois Gas TralisInission Smem. L.P. case,2S Consolidated Edison stated that:

The demand for gas in the residential and commercial market sectors in the
New York City area continues to grow. The tiine is now to build new
capacity to meet these projected requirements. No new pipeline capacity
has been built into the New York City area since the 1991 in-service date of
the original Iroquois facilities. ..; .

In addition, new pipeline capacity is needed to satisfy the increasing
demands for gas by owners of existing electric powerplants in New York
City and to meet the projected fuel requirements of the electric powerplants
proposed to be built to meet the increaSing demands for electricity in New
Y k C" " th " 26

or Ity ID e comlDg years.

73. Westchester claims that the final EIS and Interim Order failed to address the
"events of September 11" because the loss of the World Trade Center and adjoining
properties will significantly reduce energy demand in New York City .
74. As stated, Millennium entered into eight precedent agreements for 66 percent of
the capacity of its proposed system. Since September 11, none ofMillennium's shippers
have terminated their precedent agreements. In addition, Eugene McGrath, Chairman,
CEO, and President of Consolidated Edison testified at the Northeast Energy
Infrastructure Conference in New York City on January 31, 2002 that:

There is approximately 6,000 megawatts of new generation proposed for
New York City. When we lost the [World Trade Center] Towers last year,
we lost about 9q megawatts of load. Our peak last summer was just over
12,200 megawatts. We expect our peak this summer to be about the same,

12,200 megawatts.

Last summer [2001] was particularly hot and when we predict our peak for
next summer, we base it on nom1al temperature. If we have the kind of

2595 FERC '61,335, QIdg.Q!!~ ~ issuing certificate, 97 FERC '61,379
(2001) (the Eastchester project).

z6Consolidated Edison's motion at 2-3
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weather we had last Aupst next summer, we could be 3[00] or 400
megawatts above that!

75. We do not think that the evidence shows a loss of energy demand in New York
City as a result of September II. Thus, we conclude that the final EIS and Interim Order
did not err by failing to address September I I.

76. Finally, Westchester claims that the Commission erred in issuing the Interim Order
prior to the Northeast Energy Infrastructure Conference on January 31, 2002.

77. We convened the infrastructure conference to discuss the adeqUacy of the electric,
natural gas, and hydropower infrastructure in the northeast.28 The goal of the conference
was to identify present infrastructure conditions, needs, investment and other barriers to
expansion, and environrnental and landowner concerns!9 The conference was not
intended to deal with issues pending in individually docketed cases before the
Commission: As stated above and in the Interim Order, the record in this case
demonstrates that Millennium's facilities are needed. Millennium has entered into long-
term, binding precedent agreements for 66 percent of the capacity of its proposed
facilities. The infraStructure conference should not,"and did not, have an impact on our
finding of market support for Millennium's proposaJs. We did not err in issuing the .
Interim Order priQr to the infrastructure conference.

2. Market Studies

Interim Ordera.

78. The Interim Order noted that studies made by government, industry, and private
organizations forecast an increasing demand for natural gas, particularly for electric
generation, in the northeast United States and the need for increased pipeline capacity to
meet that demand.

2~otice of Technical Conference and Agenda, Docket No. ADO2-6-000,
January 8, 2002.

29ld,



Docket No. CP98-1S0-000, ~ ill. -24-

b. Reguests for RebearioE

79. Westchester contends that the Commission has not fulfilled its obligation in
deciding whether there is a need for the project and h~ instead relied on the findings of
the NYPSC.

80. Cortlandt contends that the Commission erred in relying on the 1999 Staff
Analysis of Natural Gas Consumption because the document is "rife with conjecture" and
full of variables, rather than concrete data!O Cortlandt asserts that this study, at best,
provides only a generalized view of demand in the region and does not support any
demand for the Millennium project. In addition, Cortlandt contends that the Commission
erred in relying on the NYPSC's July 26, 2000 letter, which bases its conclusion that New
York City needs more gas on an unprecedented peak in demand during the summer of
1999.

81. Cortlandt also contends that taking the NYPSC's projection at face value does not
evidence an unmet demand for the Millennium volumes. According to Cortlandt, the
Navigant Study used in the Eastchester project found that New York would need only
340,000 Dth per day of new capacity in 2001-2003 and that the New York City region
would need only 270,000 Dthper day. Cortlandt asserts that the Eastchester project alone
will deliver this new capacity and yet th~ Commission approved Millennium as well ,as
five other projects for the region.

Commission ResRonsec.

82. In certificating Millennium, we relied, among other things, on market growth data
that forecast significant dem"and for natural gas in the New York City area. Several
parties take issue with the studies cited and they contend that the use of studies is not
determinative of the need for the project.

83. The Interim Order djd not rely solely on market studjes jn findjng a need for
Mjllennjum's project. Rather, the Interim Order found that Mj1lennium had demonstrated
market support for jts project because jt had customers that subscribed 66 percent of the
capacjty of the project. Nevertheless, we find that current forecasts contjnue to project
the need for addjtjonal jnfrastructure to meet growing energy demands jn thjs area. For
example, the Energy Information Administration's (EIA) "Annual Energy Outlook 2002"

JOttStaff AnaJysis ofNaturaJ Gas Consumption and PipeJine Capacity in New

England and the Mid.AtJantic States," December 1999.
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: in the northeast will

between 2001 and2020.

.in the northeast will

those two time periods.

projects that commercial, industrial, and resid~tial gas
increase by 11 percent between 2001 and 2006, and 26.4
The EIA projects that demand for natural gas
increase by 36.6 percent and 121 percent, respectively,

84. Similarly, in its March 27, 2002 Power Alert New York Independent System
Operator (NYISO) projects that New York State 1 an additional 7,100 MW of

electric generation capacity by 2005. This study that 2,000 to 3,000 MW must be
located in New York City, which it describes as a pocket" -a region whose energy
needs cannot be satisfied by ~ to limited transmission capabilities.

In addition, New York-s Draft 2002 State Energy forecasts that. demand for natural
gas in the state will increase by 73.4 2000 and 2021 and that demand for
electricity will increase 16.5 percent during the time frame. We believe that the
industry trend is toward gas- fired electric generation. We see no change in this trend and
expect that the growing electricity needs of New York City will be met in this manner.
While it remains to be seen how accurate these forecasts will actually be, there is no

doubt that this region ,"ontinues its population' and economic growth and needs additional

pipeline capacity .J I

85. It is also clear tllat the existing interstate. natural gas pipeline capacity in the
northeast region, particularly in the vicinity of New York City, has been used at high load
factors during peak use months!1 The. increasing demand for natural gas to. feed
industrial growth, as well as new and planned gas- fired electric power generators,
continues to place a large burden on the local natural gas infrastructure. Thus, we believe
that there is ample evidence that the New York City area will need additional pipeline
capacity in both the shprt and long term and that the market. for natural gas fired electric
generation will contin*e to grow and will support the additional infrastructure
Millennium will add. I

Tyrn-Back CaRacitv3.

86. Cortlandt contends that the Commission railed to consider tum-back capacity as a
viable alternative to Millennium's proposals.

87. In general, we 4uestion the true availability of tum-back capacity to meet demand
in the New York City area. In a recent study of gas demand in New Englanq and the rnid-

JISee the EIA'sI "Natural Gas Transportation -Infrastructure Issues aJ1ld
Operational Trends," .frable 3), October 2001. ' I



Docket No. CP98-150-000, ~ 0@1. -26-

Atlantic states, our staff concluded that all current industry studies "agree that all
customer groups [in the northeast] win maintain current consumption,"32 which leads us
to believe that there will continue to be a demand for the current existing capacity.

88. Traditionally, local dis1ribution companies (LDCs) held a large portion of a
pipeline's capacity. In light of unbundling changes at the state level, LDCs are now
reluctant to enter into long-term transmission contracts due to the uncertainties involved
in retail unbundling. While the LDCs' customers may not be contracting for that capacity,
the need for that capacity exists, as demonstrated by the fact that the pipelines that serve
the northeast are running at high load factors and that the existing capacity was
insufficient to meet existing demand. Other factors, including (I) the potential for natural'
gas growth in electric generation; (2) the rising cost of oil; and (3) the fuel-switching
abilities oflarge industrial end users an add to the reasonable probability that the
existence of turn-back capacity is too speculative to be a viable alternative for
Millennium's proposals.

89. Further, we note that the use of tum-back cap~city would provide onlya partial,
short-teIDl alternative to Millennium's proposals. Reliance on tum-back capacity does not
address the need for additional capacity to support the predicted long-tenn growth in
natural gas demand. Thus, we conclude that tum-back capacity would not be a viable
laltemative to Millennium's proposed pipeline.

Lack of Upstream Facilities in Canadac.

BackgroundI.

90. Millennium proposed to interconnect its pipeline at the United States-Canada
border with facilities to be constructed by TransCanada. In 200 1, TransCanada withdrew
its application with Canada's National Energy Board (NEB) to construct facilities. The
IInterim Order req~ired; that Millennium not commence construction of its facilities until
TransCanada receIves all necessary NEB approvals.

91. The Villages ancil Cortlandt contend that we should revoke Millennium's certificate

because TransCanada if not pursuing the authorizations necessary to construct facilities in
Canada.

I 3211 Staff Analysi$ of Natural Gas Consumption and Pipeline Capacity in New

IEngland and the Mid-Atlantic States," December 1999.
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Commissi.Qn Holding2.

192. We see no reason to revoke Millennium's certificate. Millennium cannot begin
Iconstruction until TransCanada receives the neces~ NEB approvals. This condition
I

protects landowners against the potential disturbance of their property until the NEB's
approvals are obtained and there is assurance that the project will go forward. The fact
that TransCanada has not obtained the approvals in the nine months since the Interim,
Order was issued is not determinative of our decision here;

D. Eminent Domain

I. Reguest for Rehearing

93. Westchester asserts that it is a property owner and that the Millenniurnpipeline
will cross county parks, trailways, sewer and water properties, roads, and bridges.
Westchester states that it is "doubtful"that the Natural Gas Act grants a private
corporation the right of eminent domain to obtain superiority over prior, conflicting
public uses. Westchester cites Kern River Gas Transmission Co. v. Clark County.
Nevada, 757 F.Supp. 1110 (D. Nev. 1990) and United States y. Carmack, 32? U.S. 230

(1946).

94. Westchester asserts that it will oppose any effort by Millennium to acquire a,ny
right-of-way through County property via eminent domain and that it will not voluntarily
yield any property interests in its lands to Millennium. Westchester states that if
Millennium attempts to assert eminent domain authority against the County it will initiate
court proceedings on such issues as whether Congress is empowered to delegate eminent
domain authority to private corporations; whether Congress is empowered to delegate
eminent domain authority under its authority to regulate interstate commerce; if Congress
has such authority, whether the Natural Gas Act authorized eminent domain authority
against state and municipal properties; and, if Millennium can invoke eminent domain
authority, whether the use of eminent domajn is precluded by the County's dedication of
the public property to be acquired to publjc use that would be materially affected by the
pipeline. If these issues are not resolved in Millennium's favor, Westchester states that
the process of establishing the value of the property taken will be protracted and

complicated.
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2. Commission BoldinE

95. Section 7(h) of the Natural Gas Act provides, in part, that:

When any holder of a certificate of public convenience and

necessity cannot acquire by contract, or is unable to agree
with the .owner of propertY for compensation to be paid for,
the necessary right-of-way to construct, operate, and maintain
a pipe line. ..it may acquire the same by the exercise of the
right of eminent domain in the district court of the United
States for the district in which such property may be located
or in the State courts. The practice or procedure in any action
or proceeding for that puIpose in the district court of the
United States shall conform as nearly as may be with the
practice and procedure in, similar action or procedure in the
coUrts of the State where:the property is situated.

96. Section 7(h) provides that when a certificate is issued by the Commission under
section 7( c) of the Natural Gas Act~ the right of eminent domain is granted. Thus~ if we
find ~at a propo~ed project is in tJte public ~onvenien~e and nec~ssi~ ' the pipeline has
the nght to acquIre the property for that project by emInent domam.3 The federal
regulatory scheme could not function if state Jaw was allowed to prohibit takings by
eminent domain for gas facilities.34 State law regarding the taking of property for public
use is preempted by the Natural Gas Act~ even when a private company exercises the
federal government's power of eminent domain.35

33E.g., Vector Pipeline L.P ., 87 FERC' 61,225, at p. 61,903 (1999); Portland
Natural Gas Transportation System, 76 FERC '61,123, at p. 61,654-55 (1996).

34Tennessee Gas Pipe1ine Co. v. Massachusetts Bay Transportation Authority, 2
F.Supp.2d 106 (D. Mass. 1998); USG Pipe1ine Co. v. 1.74 Acres in Marion County,
Tennessee,l F.Supp.2d 816 (E.D. Tennessee 1998); Colorado Gas Transmission Corp. v.
An Exclusive Natural Gas Storage Easement, 747 F.Supp. 401 (N.D. Ohio 1990).

35Colorado Ga$ Transmission Corp. v. An Exclusive Natural Gas Storage
Easement, 747 F.Supp. 401,404 (N.D. Ohio 1990). ("[T]he landowners' remedies with
respect of the taking df his property by the United States Government or by a private
corporation authorize<11 to exercjse the power of emjnent domajn are controlled and

limited by federal substantive law .")
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97. While the issuance of a certificate bestows the right of eminent domain to pipeline
companies, it is only to be used where the pipeline company cannot acquire the necessary
land through a negotiated easement or where the landowner and the company cannot
agree on the compensation to be paid for the land. The rules and procedures that govern
the use of eminent domain are determined by the courts in the state where the property is
located. In cases where the monetary claim by the landowner exceeds $3,000 for the land
acquisition, the condemnation proceedings may be handled by the District Court of the
United States for the district in which the property is located.

98. .Westchester cites Kern River as support for its claim that it is doubtful that the
Natural Gas Act allows private corporations to exercise eminent domain over property
already devoted to a public use, such as roads, parks, or trails. In the Kern River case, the
Commission issued a certificate to Kern River Gas Transmission Company to construct
and operate a natural gas pipeline in a one-mile-wide corridor from Wyoming to Southern
California. The certificate specified that Kern River could not depart from th~ corridor
without obtaining additional approvals from the Commission. Kern River brought an
eminent domain action against Clarke County, Nevada because, among other things,
Clarke ;County asserted that the Natural Gas Act did not give Kern River the power to
condemn land already dedicated to public use.

Westchester cites that portion of the Kern River decision that states thnt:99.

If. ..a condemner to whom the power of eminent domain has
been delegated, such as a municipality or a private
corporation, seeks to exercise the power with respect to
property already devoted to public use, the general rule is that
where the proposed use will either destroy such existing use
or interfere with it to such an extent as is tantamount to
destruction, the exercise of the power will be denied, unless
the legislature has authorized the acquisition either expressly

or by nec~ssary implication,36

100. Westchester, h~wever, fails to address the rest of the case. After the quote cited by
Westchester, the Court in Kern River summarized the positions of the parties including
Clarke County's ass~on that Kern River's use of the public property "will either destroy
such existing use or interfere with it to such an extent as is tantamount to d~truction,"

3~em River, ~57 F .Supp. at }}}7
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examined the "practice and procedure" language in section 7(h), and looked to Nevada
state law and state court decisions. The Court concluded that:

In light of the supremacy of federal law, this court declines to attempt to
balance the differing public uses. It is manifestly unlikely that Congress
would have created the substantive right of eminent domain clearly
addressed in the Natural Gas Act, only to have that right held hostage to
various state substantive schemes. ...Under a broad interpretation of [the
"practice and procedure" language in section 7(h)], a state could
conceivably eliminate all eminent domain proceedings by use of state
statutes. Such an usurpation of a federal substantive rift would violate the
supremacy clause of the (United States] Constitution:

101. Clearly, the Kern River case does not support Westchester's position. Rather, ~
.RiYg affinnsthat a certificate issued by the Commission confers the right of~ent
domain on the pipeline company, allowing the company to acquire any property, public or
private; necessary to build the project, if an easemeJ,1t cannot be negotiated. ,

102. In the Cannack case, also cited by Westchester, the United States initiated a
proceeding to condemn a one and one-half acre site for use as a post office and a
customhouse in the City of Cape Girardeau, Misso1,1ri. The United States condemned the
property under the Condemnation Act of 1888 and the Public Buildings Act Qf 1926.
Originally, the property was conveyed in trust to Cape Girardeau in 1807 to use for a
public purpose. Among other things, the property was used as a park and a building on
the property contained the courthouse and city hall. An heir to the trustor objected to the
condemnation proceedings by the United States Government.

103. The Supreme Court stated that since the Constitution and the laws made pursuant
to the Constitution are the supreme law of the land, it is appropriate to recognize that "the
power of eminent domain, when exercised by Congress within its Constitutional powers,
is equally supreme. ,,38 As to the facts presented in the Carmack case, the Court held that

"the principle of federal supremacy. ..argues against. ..a subordination of the decisions
of federal representatives to those of individual grantors or local officials as the means of
carrying out an admittedly federal government function," such as establishing post

] 8.37lQ. at

38Carmack. 329 U.S. at 240.
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offices.39 Because Federal officials bad acted in good faith in selecting the site, the Court
beld that the United States bad the authority under the Public Buildings Act to select the
site that it did. Thus, the Supreme Court granted the United States a preliminary
judgment of condemnation.

Westchester cites a footnote in the Carmack decision which states that:104.

In the instant case, we deal with broad language employed to
authorize officials to exercise the sovereigil's power of
eminent domain on behalf of the sovereign itself. ...A .
distinction exists, however, in the case" of statutes which grant
to others, such as public utilities, a right to exercise the power
of eminent domain on behalf of themselves. These are, in
their very nature, grants oflimited powers. They do not
include sovereign powers greater than those expressed or
necessarily implied, especially against others exercising equal
or greater public powers. In such cases, the absence of an
express grant of superiority over conflicting public uses
reflects an absence of such superiority. 40

105. We do not think the language from the footnote in the Cannack case supports
W estchester .In essence, the cited footnote states that statutes which grant to others the
power 'of eminent domain "do not include sovereign powers greater than those expressed
or necessarily implied." Here, ifMillennium and Westchester cannot agree on the
compensation to be paid for the land, Millennium will not exercise a right of eminent
domain greater than those expressed or necessarily implied in the Natural Gas Act.
Millennium will only exercise the right statutorily granted to it to condemn property for a
pipeline found by the Commission to be in the public convenience and necessity.

106. For these reasons, we find that Westchester's assertions are not persuasive. Under
the Natural Gas Act, Millennium can exercise the right of eminent domain over County
property that is already devoted to a public use, if Millennium and Westchester cannot
agree on the compensation to be paid for the land.

39IQ. at 242.

40Cannack, 329 U.S. at 243 n.13.
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E. Lack of °RRorfunitY to Ne~otiate Millennium's Route

I. Reguests for Rehearing

107. The BriarcliffManor Public Schools, the Town of Mount Pleasant, New York
(Mount Pleasant), New Castle, and Mr. David Kahn contend that the Commission erred in
not affording the residents of communities other than Mount Vernon the opportunity to
negotiate the pipeline route. New Castle asserts that the Commission has given
extraordinary weight to Mount Vernon's concerns Without due regard to other similarly
situated municipalities in Westchester County whose residents will be subjected to the
significant adverse impacts of the pi~eline.

2. Commission Holding

108. New Castle opposes the ConEd Offset/faconic Parkway Alternative and wants the
opportunity to negotiate a new route with Millennium. Likewise, the Briarcliff Public
Schools, Mount Pleasant, and Mr. Kahn oppose that portion of the ConEd Offset/faconic c
Parkway Alternative that places the pipeline on the west side of the Taconic State
Parkway near the BriarcliffPublic Schools and request that they be given additional time
to negotiate a new route. In approving the ConEd Offset/faconic Parkway Alternative,
the Interim Order and final EIS imposed numerous environmental conditions that mitigate;.
to the greatest extent possible the impacts associated with construction along this
alternative. In addition, as will be further discussed below,41 in regard to th9Briarcliff
Public Schools, the NYPSC and Millennium entered into a Memorandum of'
Understanding and a supplemental Memorandum of Understanding that subjected
Millennium's pipeline near the schools to additional safety, measures beyond those
contained in the Department of Transportation's (DOT) safety regulations, including
increased pipe wall thickness, more stringent pipe durability criteria, higher pressure
testing requirements, and more frequent smart pig surveys. Also, the NYPSC determined
that the west side of the Taconic State Parkway is the better location based on electric
service reliability issues when the pipeline is in operation. The Interim Order and final
EIS concluded that safety issues were adequately addressed near the schools.

109. Millennium's originally proposed route through Mount Vernon to a connection
with Consolidated Edison traversed heavily populated city streets in residential and
commercial neighborhoods. Specifically, the proposed route was within approximately
50 feet of scores ofhoines, high rise apartments, businesses, two fire stations, the Mount

4] ~ section VI. V ., infu!.
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Vernon Hospital, a neighborhood health center, a recreation center, and the Greater
Centennial African Methodist Episcopal Zion Church. The Hamilton Elementary School

was approximately 15 feet from the pipeline.

110. The Interim Order provided Mount Vernon with an opportunity to negotiate with
Millennium about the route through the city, because we believe that construction in
Mount Vernon presents a different situation than construction along the ConEd Offset/
Taconic Parkway Alternative or near the BriarcliffPublicSchool. We deferred deciding
on a final route through Mount Vernon because we recognized that, unlike construction ,
along the coilEd Offsetlfaconic Parkway Alternative, construction on city streets in.
densely populated nei~borhoods in Mount Vernon in close proximity to residential and
commercia] areas will be highly disruptive, an~ in our view, considerably more so than
construction on other parts of the pipeline ro\ite. Recognizing that whatever JOute the
pipeline follows through Mount Vernon win cause significant disruption to its citizens,
the Interim Order provided Mount Vernon with an opportunity to negotiate with
Millennium to delineate a route through the city that in their opinion would cause less
harm arid disruption to their community. We conclude that the Interim Order did not treat
Mount: Vernon in a preferential manner~

Rate Issues'F.

Interim OrderI.

III. In its application, Millennium proposed a capital structure of 65 percent debt and
35 percent equity, with a 14 percent return on equity and a 7.5 percent cost of debt,
resulting in an overall rate of return of 9.78 percent. Millennium choose this capital
structure because it serves to lower the overall cost of capital and rates and was similar to
the capital structure and returns approved by the Commission in Allj~,42 f21!!i!!!!!,43
and Maritimes.44 Further, Millennium proposed project financing to obtain the non-
recourse debt, with the project partners contributing the equity component of the capital
structure. -

42 Alliance Pipeline L.P. (Alliance), 80 FERC , 61, 149 ( 1997); ~ 2n ~ .i!nd

issuing certificates, 84 FERC '61,239 (1998), ~ denied. 85 FERC , 61,~31 (1998).

43portland Natural Gas Transmission System (Portland), 76 FERC , 61,123

(1996)'.

44Maritimes and Northeast Pipeline L.L.C. (Maritimes), 80 FERC '61,136, QrQg

Q:!l ~, 81 FERC' 61,166 (1997).
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112. Although Millennium proposed a capital structure of 65 percent debt and 35
percent equity, the Interim Order found that Millennium would not execute any financing
agreements until after the Commission authorized the project. Thus, the Interim Order
determined that the actual capital structure was unknown. The Interim Order also
determined that Millennium proposed a capital structure consisting of five to ten percent
more equity than the capital structures approved in Alliance, Portland, and Maritimes,
with no justification for the increase. Thus, consistent with the rulings inAIliance,
Portland, and Maritimes, the Interim Order approved Millennium's proposed return on
equity of 14 percent, but required Millennium to design its mtes ,on a capital structure of
75 percent debt and 25 percent equity, resulting in an overall mte ofretum of9.13
percent, or 0.65 percent lower than thatproposed by Millennium.

113. The Interim Order a1so found that Millennium did not propose to allocate any costs
to interruptib1e services and that, consistent with Commission precedent, Millennium was
required to either allocate costs to its interruptible services and recalculate its rates or
revise its tariff to credit 100 percent of the ITS revenues net of variable costs to its finn

hi 45 recourse rate s ppers.

2. Reguest for Rehearing

114. Millennium contends that its proposed capital structure of 65 percent debt and 35
percent equity should be approved or, at the very least, the Commission should approve
some reduction of the 75 percent debt component to be more consistent with present
credit standards.46 Millennium disputes the Commission's finding that it failed to justify
the proposed capital structure of 65 percent debt and 35 percent equity, contending that it
filed a detailed debt capacity model which is often used in project financing and which
Millennium used to detennine its proposed capital structure. Millennium asserts that the .
debt capacity model calculates the maximum debt level that a project-financed entity like
MiUennium can carry while maintaining the minimum cash flow coverage ratio required
by lenders, based upon accepted financial planning parameters and assumptions that are

45~,~.g., Horizon Pipeline Company, L.L.C., 92 FERC' 61,205 (2000);
Independence Pipeline Company, 89 FERC' 61,283 (1999); and Maritimes, 80 FERC

'61,136 (1997).

4~iIJennium cites Vector Pipeline, L.P .,85 FERC' 6] ,083, at 61,30g (1998},
where the Commission approved a 70/30 debt/equity capital structure for a new pipeline

project.
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set. forth in recognized treaties on the subject.47 Millennium contends that its debt
capacity model demonstrates that the debt component of its capital stmcture could not
exceed 65.5 percent, taking into consideration the present value of the cash flow expected
to be available for debt service, loan repayment period and draw down schedules, and all

other relevant factors.

115. Millennium also contends that apart ftom the empirical evidence to support its
proposed capital structure, present fInancial market conditions lend further support to the
slightly lower debt component. Millennium contends that the current investment
environment has become increasingly uncertain and has been characterized by the
downgrading of credit ratings for a number of energy companies. Millennium points out
that widespread debt reduction efforts have been made by many energy companies to
reduce leverage and that, based on these current capital market conditions, its proposed
65/35 capital structure is prudent and justified. Millennium indicates that some reduction
of the 75 percent debt component would be more consistent with present credit standards
detennined in Vector, in which the Commission approved a capital structure of70 percent

debt and 30 percent equity.

116. Millennium also requests that the Commission clarify that it has allocated an
appropriate level of the estimated cost of service to its interruptible services and need not
revise its tariff to credit lOO percent of its Rate Schedule ITS revenues, net of variable
costs, to its firm recourse rate shippers. Millennium contends that it pt:oposed from, the
very beginning of this proceeding to allocate costs to its intemlptible services.
Millennium states that the application48 provided evidence that it allocated a total of
$2,000,000 in its cost of service to Rate Schedules ITS and PAL, assigning $1,750,000 to
ITS, reflecting an estimated ITS throughput of 3,269,195 Dth, and an allocation of

$250,000 to PAL, reflecting an estimated PAL volume of2,500,000Dth.

.Commission Holding3.

117. In authorizing project financed proposals similar to Millennium's, we have
approved capital structures ranging from 75 to 70 percent debt and 25 to 30 percent

47Millennium cites John F. Finnerty, Project Financing: Asset-Based Financial

Engineering (John Wi1ey & Sons 1996) at 91-109.

1997.
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equity. 49 Consistent with those rulings, we found that MillenniuI:n's proposed capital

structure, reflecting five to ten percent more equity than other projects, should be reduced
to 75 percent debt and 25 percent equity. We based our decision to revise the proposed
capital structure of 65 percent debt and 35 percent equity on Millennium's failure to
justify the equity increase and the fact that Millennium will not exeCUte financing
arrangements until after the certificate was issued, making the exact debtlequity ratio :unknown.50 , .

118. On rehearing, Millennium argues that its debt capacity model provides adequate
justification for its proposed capital structure and further points out that the current
financial market conditions and the downgrading orcredit ratings of a number of energy
companies justifies a higher equity component. Nevertheless, we find that Millennium
has failed to justify an increase in the equity ratio above the range authorized in recent
major natural.gas consb"uction projects. Millennium has not presented any evidence why
its project is more risky than Alliance, Vector, Portland, or Cross Bay that would warrant
a higher equity ratio than the range we have recently authorized. However, recognizing
that the current investment environment for energy companies is more uncertain now than
at the time of Millennium's initial filing, we will adjust Millennium's equity ratio to the
higher end of the range approved in recent projects, Tesulting in a 70/30 debt/equity
capital structure, which will reduce Millennium's debt responsibility. Our finding here is .
consistent with two recent orders on major certificate projects that authorized a return on
equity of 14 percent similar to that granted Millennium and a 70/30 debtlequity ratio.Sl
Thus, we will authorize Millennium to design its recourse rates based on a capital
sb"ucture of 70 percent debt and 30 percent equity .We will require Millennium to file
revised rates based upon the 70/30, debtlequity ratio at least 60 days prior to commencing
sefV1ce.

49~, ~.g., Alliance; Vector; Portland; and Maritimes. ~ ~ Cross Bay
Pipeline Company, L.L:C., ~ M., 97 FERC '61,165 (2001); Buccaneer Gas Pipeline
Company, L.L.C.., 91 FERC' 61,117 (2000).

5OIn its May 14, 1998 response to Staffs data request at Section B -Rates,
Question No.1, Millennium indicated that financing agreements will be executed
following the issuance of satisfactory Commission authorization and execution of firm
transportation agreements. Mj]]ennjum has not updated this information.

SJlslander East Pipeline Company, L.L.C. and AIgonquin Gas Transmission
Company, 97 FERC '61,363, at pp. 62,693-94 (2001) and Georgia Strait Crossing
PiDeline LP. 98 FERC '61,271 , at p. 62,050 (2002).
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119. Millennium is correct regarding its allocation of an appropriate level of the
estimated cost of service to its intemlptible service. By allocating a total of $2,000,0000
to Rate Schedule ITS and p AL services, Millennium is properly assigning coSts to
internIptible services in calculating its rates. Thus, we find that Millennium is not
required to revise its tariff to credit 100 percent of the ITS revenues, net of variable costs,

. firm h .52 to Its recourse rate s lppers.

v. Millennium's Reguest for Clarification

Interim OrderA.

120. The Interim Order held that Millennium will become a natural gas company
subject to the Commission's jurisdiction upon issuance of a certificate in this proceeding.

ReQuest for Clarification,B.

121. .Millennium contends that it should not be considered a natural gas company until
it engages in the transportation of natural gas following the completion of construction of
its facilities. Millennium notes that the Interim Order could be interpreted to subject it
now to all of the requirements of the Natural Gas Act and the Conunission's regulations,
including reporting and record keeping requirements, because the Interim Order issued it
a certificate.

122. Millennium states that it intends to comply with th~terms and conditions of the
final certificate that it accepts. Millennium also does not contest the fact tha~ prior to
completion ofits entire system, Millennium's operation ofColumbia's facilities, after they
have been abandoned and replaced, to serve Columbia's A-5 shippers will render
Millennium subject to the Commission's jurisdiction as a natural gas company.

Commission Holdin2c.

123. Section 2(6) of the Natural Gas Act defines a "natural gas company," in part, as a
"person engaged in the transportation of natural gas in interstate commerce. ..." In
addition, section 7(c)(I) of the Natural Gas Act provides, in part, that:

S2On February 19,2002, Mi]]ennium fi]edrevised tariff sheets in accordance with
the requirements of the Interim Order. We are reviewing Millennium's revised tariff
sheets and will issue an order on the tariff at a later date.
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No- natural gas company or person which will be a natural gas company
upo~ completion of any proposed construction or extension, shall engage in

the b"ansportation or sale of natural gas, subject to the jurisdiction of th-e
Commission. ..unless there is in force with respect to such natural g~
company a certificate of public convenience and necessity

124. We will grant Millennium's request for clarification. Section 2(6) implies that a
person must be engaged in the transportation of natural gas in interstate commerce to be a
natural gas company. Section 7(c)(1) implies that to be a new natural gas company, a
perso~ must complete any proposed construction. Here, Millennium has not engaged in
any transportation in interstate commerce and has not completed the construction ofits
facilities. Thus, we find that Millennium is not a natural gas company under the Natural

Gas Act at this time.

Environmental IssuesVI.

Failure to Discuss Need in theFinatEISA.

Reguests for Rehearin~;;1.

125. Westchester contends that the final EIS violated NEP A by failing to discuss the

need for MilIenniurn's project. Westchester also contends that the final EIS improperly
bifurcated the issue of need from the environmental impact of the proposed project by
stating that the issue of need is a matter of regulatory policy while, at the same time,
assuming that there is a need for the project. Thus, Westchester concludes that the final

EIS is deficient.

Commission Boldine:2.

126. Contrary to Westchester's allegations. section 1.1 of the final EIS discussed the
purpose and need of Millennium's project. Specifically. the final EIS stated that the
purpose of the Millennium pipeline was to provide up to 700.000 Dth of transportation
capacity per day. In addition. the final EIS stated that Millennium had entered into
precedent agreements with eight shippers for 464.150 Dth of capacity per day. or 66

percent ofMillennium's capacity.

127. The Interim Order added to the discussion of the need for the proposed project,
finding (1) that the precedent agreements for 66 percent ofMillennium's capacity
demonstrate market support for the project; (2) that there is a need for increased pipeline
capacity in the northeast; (3) that Millennium will provide another pipeline to transport
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Canadian gas supplies; ( 4) that Millennium will promote the growth of competitive gas
markets; (5) that Millennium will increase there]iability of the region's infrastructure; and
(6) that Millennium's proposals will foster the development of more North American
energysupp]ies. .

128. The Council of Environmental Quality's (CEQ) regulations provide that the EIS
"shall briefly specify the underlying purpose and need to which the agency is responding
in proposing the alternatives including the proposed action;"S3 The CEQ's regulations
also provide that "[ a ]ny environmental document in compliance with NEP A may be
combined with any other agency document to reduce duplication and paperwork."S4. We
believe that the final EIS adequately discussed the need for Millennium's project.
Nevertheless, even assuming for the sake of argument that the fmal EIS' discussion was
deficient, the Interim Order addressed the issue of need in detail as permitted by the
CEQ's regulations.ss For these reasons, we conclude that the final EIS is not deficient nor
does the final EIS improperly bifurcate the issue of need between two documents.

B. Cumulative ImRacts and Segmentation

1. ReQuests for Rebearin~

129. Cortlandt and Westchester contend that the final EIS erred by failing to discuss the
cumulative impacts of construction of related. downstream facilities by Consolidated
Edisonand mM. Cortlandt and Westchesterassert that the Interim Order recognized that
Consolidated Edison will need to add infrastructure in order to deliver Millennium's gas
to New York City markets. They contend that the final EIS omitted any discussion of the
impacts of the added infrastructure, pointing out that the Interim Order admitted that it
has insufficient infonnation to analyze the impacts.

130. Cortlandt con~ends that the record shows that Consolidated Edison needs to
construct at least nine miles of24-inch diameter line. Cortlandt asserts that when
information relevant to reasonably foreseeable significant adverse impact is essential to a
reasoned choice among alternatives and the overall costs of obtaining the relevant
information is not exorbitant, the Commission shall include the information in the EIS.

5440 C.F.R. § 1506.4 (2001).

55~ Louisiana Ass'n of Independent Producers and Royalty Owners v. FERC,
958 F .2d 1101, 1117 n.7 (D.C. Cir. 1992).
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Cortlandt states that neither the Commission nor Millennium advanced any argument that
obtaining the missing information would have been costly. Cortlandt concludes that
NEPA mandates that the Commission provide in the fmal EIS quantified or detailed
information about impacts before a certificate is issued~ ~~ that it take a "hard look" at
Consolidated Edison's facilities. Finally~ Cortlandt points out that the January 10 order
required Consolidated Edison and KeySpan to provide information about their facilities
or "a meaningful negotiation process" for the route through Mount Vernon would be
nearly impossible. If this missing information is vital~ Cortlandt contends that there could
not have been a meaningful environmental analysis.

131. Westchester claims that the Commission failed to evaluate potential construction
by Consolidated Edison and ffiM in an impermissible attempt to divide the pipeline
project ;into segments so that each segment may satisfy NEP A standards. Westchester..
asserts that the Commission should have examined the Mi1leimium project as a whole

Without segmentation.

2. Commission Holdin2

132. Various entities contend that the CommissioI) improperly segmented its NEPA
analysis by failing to examine the expansion of Consolidated Edison's facilities that may
be required to deliver to consumers the natural gas introduced into its system by
Millennium. ;Westchester contends that the Commission's failure to examine the
environmental impacts of a proposed lateral to provide service to IBM facilities in
Westchester County also constitutes irnpennissible segmentation for NEP A purposes.

133. Although we are sympathetic to these concerns, this argument must fail because no
decision whose environmental impacts could be evaluated has been made at this time with
regard to expansion of Consolidated Edison's system. Simply put, no conclusions have
been reached with regard to the location, size, or nature of any expansion that might be
required to Consolidated Edison's system. Until such decisions are made, there is nothing
the Commission can alialyze.56

56C~rtlandt relies on the regulations implementing NEP A, 40 C.F .R. § 1502.22, to
contend that when information relevant to reasonably foreseeable adverse impacts is
essential to a reasoned choice among alternatives and the overall cost of obtaining it are
not exorbitant, the agency shall include the information in the EIS. This argument misses
the point. We are not lacking in technicaJ or scientific information, nor is it a matter of
the cost necessary to obtain such information. Rather, the decision whether to build

(continued...)
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134. We understand the frustration with this inability to examine the environmental
impacts of whatever expansion may be required of the Consolidated Edison facilities in
the future to accommodate natural gas supplies delivered by Millennium. There are

reasons why this is so, however.

135. It frequently happens when the Commission authorizes theconstruc~on of a new
interstate natural gas pipeline, or the expansion of an existing natural gas pipeline, that
local distribution systems along the route must- be expanded to deliver the additional
natural gas supplies that become availaple. Sometimes these expansions take place in the
same time-frame as the authorization issued by the Commission. In other cases, the
expansions take place in following years as demand materializes, or as there are shifts in
demand. Often, the expansions take place piecemeal over an expanded period of time.

136. All other issues aside, the nature of such expansions makes it difficult for the
Commission to consider their environmental impact when issuing a certificate. This
problem is exacerbated by the fact that Congress, in passing the Natural Gas Act, divided
responsibility for the nation's natural gas infra~tructure between federal and state entities.
It gave the Commission, a federal agency, jurisdiction over interstate natural gas facilities.
The individual states, on the other han4, were granted jurisdiction over local distribution
facilities. As a consequence of this bifurcation, we do not have jurisdiction over local
facilities, such as those owned by Consolidated Edison, and thus have no control over

when, where, or how they are built or operated.

137. Furthermore, there are often practical difficulties that limit the potential analysis of
facilities over which the Commission does not have jurisdiction. In the instant case, for
example, Millennium has been a number of years completing the steps necessary to.obtain
the authorization that is being issued at this time. In turn, before the approval granted
today can be acted upon by beginning construction, a number of other significant events
must take place -for instance, Millennium must obtain the appropriate CZMA c]earance
from New York; likewise, approval must be granted by Canada's NEB for construction of
the upstream facilities that will deliver gas into Millennium -all of which are likely to
take many months, if not years, to finalize. Assuming that such approvals are obtained
without the need to modify the authorization granted today, actual construction of
Millennium is expected to take between 18 months and two years.

56( ...continued)
facilities, where to bui1d them, and the nature of the facilities, has simply not yet been
made and, therefore, cannot be analyzed at this time.
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138. Under these circumstances, it is not unexpected or untoward that p]ans for
expansion of the Conso]idated Edison faci]ities have not materia]ized toO a degree that
their environmenta] impacts can be analyzed by the Commission, assuming that it wou]d
otherwise be appropriate to do so under the Commission's test for deterrniningwhether
the environmentaJ impacts of non-jurisdictiona] facilities should be examined. The
practica] reality of]arge projects such as Millennium is that they take considerable time
and effort to develop. Perhaps, more importantly, their development is subject to many
significant variab]es whose outcome cannot be predetennined. The natura] consequence
of this is that some aspects of a project, particularly those not under the direct control of
the project proponent, may remain in the early stages of planning even as other portions
of the projectbecome a reality. If every aspect of a"project were required to be finalized
before any part of the project could move forward, it would be very difficult, if not
impossible, to construct such projects.

139. This reality is underscored by the fact that neither Millennium, nor the
Commission, exercise any jurisdiction or control over Consolidated Edison. Consolidated
Edisonis subject to the jurisdiction of New York and local jurisdictions in the planning,
environmental review, and construction of facilities~ Those decisions have not been made
at this time and, thus, their environmental impact cannot be evaluated by the Commission.

140. We note that while Consolidated Edison does not have a specific route it is
considering, it has stated that it would construct its pipeline using in-street construction
methods and therefore does not expect there to be significant environmental impacts.57
We believe that in-street construction by Consolidated Edison would have inipacts similar
to those described in the final EIS for in-street construction for Millennium. As stated
there, in-street construction results in road closurescwhich affecttraffic, parking, and
residential and business access. It may also affect, damage, or diS;nlpt buried utilities.
Construction of Consolidated Edison's facilities would occur under Title] 6 of the New
York Official Compilation of Codes, Rules and Regulations Part 255. Street openings
and material storage permits are regulated by the New York City Department of
Transportation. Consotidated Edison would need to file a letter of intent and report of
specifications about its construction project with the NYPSC.

141. With regard to the proposed lateral to provide service to the IBM facilities, we
disagree with Westchester's assertion that the Commission has not analyzed the lateral.

57Consolidated Edisonhas stated generally that it would need to construct abopt
eight miles of up to 36-inch diameter pipeline with a maximum operating pressure of350

pSlg.
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142. Millennium will construct a two-inch diameter, low-pressure lateral to serve IBM.
The lateral will begin near milepost 6.4 of the ConEd Offsettraconic Parkway Alternative
and will be approximately 2.2 miles long. Approximately 0.7 miles of this total length
will beon mM's property. All construction will be on mM's property or within
Consolidated Edison's or the New York Deparbnent of Transportation's utility or road
properties, respectively. From the interconnection with the Millennium mainline, the
lateral will proceed about 300 feet along a Consolidated Edison powerline right-of-way
and will then be installed along the southeast side of State Route 134 and the east side of
the Taconic Parkway. All of this construction will be within the Consolidated Edison and
highway rights-of-way. The lat~1 will turn eastward from the Taconic ParkWayand
enter the IBM property before reaching a residential area and Still Lake. There are no
iesidences, schools, cemeteries, or parks within lOO feet of the pipeline. Two minor. (less
than 10 feet wide) waterbodies and one wetland will be crossed. Construction of the mM
lateral will not result in any significant adverse environmental impacts.

c. Site-Snecific Construction. Mitigation. and Restoration Plans

1. Reguests for Rebearin~

143. The Villages and New Castle contend that the Interim Order erred in allowing
Millennium to obtain review and approval at a later date through informal procedures
from the Director of OEP of specific construction, mitigation, and restoration plans that
do not provide for notice, review, and comment by affected local interests and
governments. The Villages and New Castle assert that relegating nearly every
controversial environmental and routing issue to the discretion of Millennium and the
Director ofOEP is not reasonable. Specifically, the Villages cite environmental
conditions 1 (allows Millennium and the Director ofOEPto change construction methods
and mitigation measures reviewed in the NEP A process), 6 (allows Millennium and the
Director of OEP to decide how Millennium's subcontractors will implement
environmental measures), and 23,27 , and 34 (leaves to Millennium and the Director of
OEP to work out contingency and alternate crossing plans for each waterbody crossing).
New Castle cites environmental conditions 62 (site-specific mitigation plans for
residential properties along the ConEd Offset portion of the ConEd Offset!l'aconic
Parkway Alternative), 63 (mitigation plans for restoration of the right-of-way), and 66
(site-specific plan between approximate mileposts 10.5 and 11 of the ConEd
Offset!l'aconic Parkway Alternative). The Villages and New Castl.e conclude that the
Interim Order must be revised so that all significant modifications are disclosed and
subject to public review and that Millennium be required to complete the various
contingency plans and site specific plans in the environmental conditions portion of the
Interim Order prior to the Commission issuing a final certificate.
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2. Commission Holding

144. The environmental conditions that the parties object to are similar to conditions
co~tained in numerous Commission ~rders.58 These conditions delegating certain details
of construction to the Director of OEP for review and approval are not designed to allow
significant departures from the project as certificated. Rather, they are designed to allow
the applicant to respond to engineering and construction issues that typically arise in the
field and that frequently are not apparent during pre-construction surveying and review.
All letters by the Director of OEP approving construction procedUres in accordance with
the cited conditions are filed in the docket for:these proceedings and become part of the
publicrecord~ The petitioners' demand that every detail of construction and
implenientation be reviewed and approved by the CommiSsion prior to certification is an
unnecessary and unreasonable burden that would preclude'the timely construction of most

major projects.

-ID. Alternatives to Millennium's Project

I. Reguests for Rehearin~

145. Mount Pleasant, the BriarcliffPublic Schools, and Mr. Kahn contend that the
Interim Order and the final EIS failed to consider reasonable system alternatives to
Millennium's proposals. Similarly, on rehearing and in its request that Millennium's
certificate be rescinded, Westchester contends that the Commission failed to address all
possible system alternatives. Riverkeeper, Inc. contends that the draft EIS failed to

5~xamples of conditions identical to condition I can be found in East Tennessee
Natural Gas Company,.97 FERC' 61,361 (2001) and Transcontinental Gas Pipe Line
Corporation, 97 FERC , 61,094 (2001). Examples of conditions identical to condition 6
can be found in Colorado Interstate Gas Company, 98 FERC' 61,070 (2002) and East
Tennessee Natural Gas Company, 97 FERC '61,032 (2001). Examples of conditions
similar to condition 23 can be found in Independence Pipeline Company (Independence ),
89 FERC '61,283 (1999) (condition 29) and Maritimes, 80 FERC '61,136 (1997)
( condition 20). Examples of conditions similar to condition 27 can be found in Alliance,
84 FERC , 61,239 ( 1998) (condition 19). Examples of conditions similar to condition 34
can be found in Alliance (condition 47) and Maritimes (condition 22). Examples of
conditions similar to conditions 62,63, and 66 can be found in Vector, 87 FERC '61,225
(1999) (condition 17) and Independence (condition 63).
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adequately consider reasonable alternatives and that the fulal EIS is based on an
incomplete draft EIS and is not lawful under NEP A.59

146. -Westchester also contends that the final HIS discussed a variety ofproject system
altematives, but that much of this discussion is new to the final HIS and was not
contained in the draft or supplemental HISs.

147. Cortlandt contends that the final EIS is "dishonest" in comparing the 32.8 miles of
construction for Iroquois Gas Transmission System L.P .'s(Iroquois ) Eastchester project
to the 31.7 miles of construction in Westchester County for Millennium.60 Cortlandt
asserts:that the final EIS should have compared the 32.8 miles of construction for the
Eastchester project to the more than 400 miles of construction for Millennium, ~,.
Cortlandt objects to the fact that the Interim Order did not analyze the Eastchester project
as a single pipeline alternative to Millennium.

I 48. In a comment letter filed on Febmary28, 2002, the United States Department of
the Interior, Fish and Wildlife Service (FWS) expressed concern about the need for the
Millennium pipeline due to the proximity of the Eastchester project.

149. :Finally, Cortlandt contends thatTranscontinental Gas Pipe Line Corporation's
(Transco) MarketLink project is an alternative to Millennium, since it serves the New
York and New Jersey markets.61 Cortlandt contends that by relying on the MarketLink
facilities, together with upstream interconnects with Columbia, Algonquin, and
Tennessee, Millennium could serve the New York City market while avoiding
construction across the Hudson River through Westchester County to reach Mount
V emon. Cortlandt also asserts that MarketLink would avoid the upgrade needed on
Consolidated Edison's system at the proposed interconnection in Mount Vernon.

59Riverkeeper states that it is a not-for-profit organization dedicated to the
protection and conservation of the Hudson River and its watershed.

60Iroquois Gas Transmission System, L.P. (Eastchester project), 95 FERC

'61,335, QrQg.QD. ~~ issuing certificate, 97 FERC '61,379 (2001).

6]89 FERC '61,283 (1999), ~~ certjficate, 9) FERC' 61,)02 (2000),

Qr!Jg amending certificate, 93 FERC' 61,241, ~ ~, 94 FERC '61,)28,
clarification~, 95 FERC '61,116 (2001).
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Commission Holding2.

150. The draft, Supplemental draft, and final EISs evaluated system alternatives
developed by the Commission's staff and alternatives filed by commenters.62
Specifically, the final EIS evaluated 15 system alternatives -the Iroquois Pipeline System
Alternative, the Tennessee Pipeline System Alterilative, the Texas Eastern and Algonquin
Pipeline System Alternative, the Canadian Niagara Spur System Alternative, the U.S.
Niagara Spur System Alternative, Tennessee's Niagara Spur System Alternative, National
Fuel's U.S. Niagara.Spur System Alternative, the Vector-Millennium System Alternative,
the ANR/Ind~endenceffexas Eastern System Altertlative,the Leidy Interconnection
System Alternative, the Algonquin/lroquois Pipeline System Alternative, the Crossroads
,Project Alternative, the CNG/fennessee Atlantic Advantage Project, the Stagecoach
Project, and the ANR/Independence/NationalFuel Leidy System Alternative.63 The draft,"
supplemental draft, and final EISs evaluated alternatives by using varying combinations
of existing pipeline systems or proposed expansions of existing systems. The EIS'
objective in reviewing the alternatives was to identify and evaluate system alternatives to
avoid or reduce the potential impact associated with the construction and operation of the
proposed facilities, while allowing for the stated objective of the project to be met. The
final EIS concluded that the 15 system alternatives were not reasonable or practical for
several reasons, including the potential for at least equal or greater environmental impact,
construction constraints, and the fact that the cost differential associated with modifying
certain existing proposals would affect the likelihood of those modifications ever being ,

proposed.

The Court of Appeals for the District of Columbia Circuit stated that:151.

NEP A's requirements are essentially procedural; as long as
the agency's decision is fully informed and well-considered, it
is entitled to judicial deference and a reviewing court should
not substitute its own policy judgment. Nevertheless, the
court should ensure that the statement contains sufficient
discussion of the relevant issues and opposing viewpoints to

62The alternatives were evaluated in sections 3 and 6 of the draft, supplemental

draft, and tinal EISs.

6~~ section 3.2 in the final EIS.
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enable the decisionmaker to take a hard look at environrnental

factorS, and to make a reas~ned decision.64

In this proceeding, we find that the final EIS meets the primary goal ofNEP A by
providing a fun and fair discussion of significant environmental impacts that would
infonn decision makers and the public of the reasonable alternatives that would avoid or

minimize adverse impacts or enhance the quality of the human environment.

153. Cortlandt objects to the fact that the Interim Order did not analyze the Eastchester
project as a single pipeline alternative to Millennium's project~ The final EIS considered

Iroquois' Eastch~ster lroject as a I;>art of its analysi~ of the A~gonquin/Ir~uois ~ipeline
System Alternatlve~6 The analysIs of the AIgonquin/lroquoIs System Alternative
included the transportation of gas remaining after Millennium delivered gas for its
shippers west of the Hudson River (at Ramapo, New York), via the systems of AIgonquin
and Iroquois. The analysis of the AIgonquin/lroquois System Altcroative included the
gas to be transported by Iroquois in the Eastchester project and the gas to be transported
by Millennium, not just the gas to be transported byone pipeline, since both projects are
needed and the projects are not competitive. Thus, the final EIS evaluated the gas that
would be delivered to Mount V croon by Millennium, plus the gas Iroquois would deliver
on its Eastchester project. Contrary to Cortlandt's claims and the FWS' concerns, the
Eastchester project cannot stand alone as an alternative to Millennium, since upstream
pipeline capacity would have to be built to get the combined volumes of Millennium and

Iroquois into the Eastchester projects' facilities.
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station and across the Hudson River in Rockland, Westchester, and Putnam Counties,
New York; approximately 7.8 miles of looping downstream from AIgonquin's Southeast
compressor station in Putnam County, New York and F airfield County, Connecticut; and
additional compressor facilities on AIgonquin's system; plus the construction of the
Eastchester proje~ and additional compressor facilities on Iroquois. In sum, the final HIS
compared approximately 35.9 miles of mainline pipeline construction in New York and
Connecticut on AIgonquin's system, plus construction of the Eastchester project (for a
total of approximately 68.7 miles of mainline pipeline construction) to Millennium's
proposed conStruction in Westchester County. The final HIS concluded that the
AIgonquin/Iroquois System Alternative would have a greater impact than Millennium and
was not a reasonable alternative to Millennium. We concur with this conclusion.

155. The fina] EIS discussed using system alternatives on Transco's MarketLink
prQject.66 The fma] EIS found that these alternatives were not reasonable due to the
amount of additiona] pipeline construction that would be required on various existing
pipeline systems. Further, Cortlandt provides no information to indicate that
Consolidated Edison would not need to construct downstream pipeline facilities on its
system if a Transco System Alternative were used to deliver gas to Mount Vernon. -We
find that the final EIS did not err in determining that the MarketLink project was not a
reasonable alternative.

Eo Failure to Examine the;ConEd Offsetffaconic Parkway

Alternative in a SuRRlemental EIS

I. Reguests for RehearinE

156. The Villages, New Castle, and Riverkeeper contend that the Commission violated
NEP A by failing to prepare and release in draft for public review and comment a second
supplemental EIS that described and evaluated the environmental consequences of the
ConEd Offsetffaconic Parkway Alternative. Specifically, the Villages assert that only
four days before comments were due on the supplemental draft EIS analyzing the 9/9A
Alternative and the ConEd Offset/State Route 100 Alternative, the Commission
announced for the first time in a notice issued on April 26, 2001 that it was considering
the ConEd Offsetffaconic Parkway Alternative and that comments on this alternative
were due within 30 days. The Villages assert that the ConEd Offset/faconic Parkway
Alternative was a new alternative that substantially changed the proposed route. To
support their position, the Villages cite Dubois v. USDA, 102 F .3d 1273, 1292 (Ist Cir.

66~ sections 3.2.5 and 3.2.5.4 in the final EIS.
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1996) and Association Concerned AbouLTomorrow.lnc. v. Dole, 610.F.Supp. 1101
(N.D. Tex. 1985). The Villages also contend that the April 26 notice did not identify the
resources or properties that would be affected, did not include any description or
evaluation of the altemative's environmental ~acts, and did not offer any comparison of
the new alternative with prior proposals. In addition, by waiting until the final EIS to
release its only environmental assessment of the ConEd Offset/faconic P'4fkway
Alternative, the Villages contend that the Connnission did not give the parties an
opportunity to propose construction conditions, mitigation measures, or enhanpements.
Since there was no evaluation of the ConEd Offset/faconic Parkway Alternative until the
final EIS, the Villages assert that the public was barred from any formally recogniz~d
opportunity to review and comment on the Commission's environmental assessment of
the route. For these reasons, the Villages assert that the Interim Order must be reversed
so that a new supplemental draft EIS can be presented to interested parties for meaningful
review and comment.

Commission Boldin22.

157. The. CEQ's regulations require that an agencyshal1 prepare a supplemental EIS if,
after issuing its latest draft EIS, there are significant new circumstances or infonnation
relevant to environmental concerns that bear on the proposed action or its impacts.67 An
agency's decision on whether to supplement an EIS is based on a rule of reason.68

158. The Villages assert that there was a substantial change in the pipeline route in the
ConEd Offsettraconic Parkway Alternative and that the Commission should have
prepared a supplemental EIS. In its original application filed in 1997, Millennium
proposed to construct the pipeline in the center of Consolidated Edison's electric
transmission right-of-way. We examined Millennium's proposed route in the draft EIS.
The supplemental draft EIS examined the ConEd OffsetlState Route lOO Alternative,
which moved the proposed pipeline so that it would be constructed 100 feet from the
center line of the electric towers and would follow the Taconic Parkway and State Route
100. Under the ConEd Offsettraconic Parkway Alternative examined and adopted in the
final EIS, Millennium's pipeline would be located 100 feet from the electric towers'
conductors and would follow the Taconic Parkway.

6740 C.F .R. § 1502.9( c )( 1 )(I) and (ii). ~ ~ Marsh v. OregoQNatural
Resources Council, 490 U.S. 360 (1989); Sierra Club v. Slater, 120 F3d 623 (6th Cir.

1997).

68E.g., Vi]]age of Grand View v. Skinner, 947 F.2d 651,657 (2d Cir. 1991);
Anima] Defense Counci] v. HodeJ, 840 F.2d ]432 (9th Cir. ]988).
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159. The ConEd OffsetfI'aconic ParkWay Alternative is 13.3 miles long. The ConEd
Offset portion of this alternative is 7.6 miles long and is within 200 feet of the route
proposed in Millennium's original application and 30 to 40 feet from the ConEd Offset/
State Route too Alternative that were examined in the draft and supplemental draft EISs,
re~ectively. The Taconic Parkway portion of the ConEd Offset/faconic Parkway
Alternative is 5.7 miles long. Most of the Taconic Parkway portion of the alternative isI within 800 to 1,000 feet of State Route 100. The State Route lOO route and Consolidated

Edison's right-of-way were examined in the draft and supplemental draft EISs.

160. As demonstrated above, the entire length of the ConEd Offset/faconic'Parkway
Alternative is close to other routes evaluated in the draft and supplemental draft EISs.
Thus, due to the proximity of the ConEd Offset/faconic Parkway Alternative, to other
routes that have been evaluated, we believe that there was no substantial change to the
route and that it was reasonable not to prepare a second supplemental EIS.

161. The Villages cite the Dubois an~ ~~,ases to assert that a supplemental EIS must
be prepared when there is a substantial change to the proposed route. In Dubois, Loon
Corp., which owned the Loon Mountain Ski Area, applied to the United States Forest
Service for an amendment to its special use permit to allow expansion of its facilities in
the White Mountain National Forest in New Hampshire. The Forest Service prepared
draft, supplemental draft, and revised draft HISs that examined five alternatives to meet
the demand for skiing at Loon Mountain. In the final HIS, the Forest Service adopted
another alternative, known as "Alternative 6." The plaintiffs contended that a,
supplemental HIS should have been prepared because Alternative 6 was a new alternative,'
constituting a substantial change that was relevant to environmental concerns~ The Forest
Service contended that Alternative 6 was merely a scaled down version of a previously
discussed alternative. The court concluded that a supplemental HXS should have been
prepared since there were substantial changes. Specifically 7 the court found that
Alternative 6 constituted a different configuration of activities and locations, not merely a
reduced version of a previously considered alternative; that Alternative 6 contemplated
expansion in the current permit area, while the prior alternative proposed expansion on
land not within the current permjt area; and that Alternative 6 envisioned a ski lodge,
trails, access roads, and lifts on land that the prior alternatives had left as a woodland
buffer .

I 62. Here, as discussed above, the ConEd Offset/Taconic Parkway Alternative closely
follows alternatives evaluated in the draft and supplemental draft EISs. Because of the
proximity of the ConEd Offset/Taconic Parkway Alternative to the other examined
alternatives, the ConEd OffsetlTaconic Parkway Alternative does not constitute a
substantial change to the project. Thus, we find that the Dubois case is distinguishable.
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163. ~ involved a federally funded highway route through Grand Prairie, Texas.
The Federal Highway Administration (FHW A) published a final EIS in 1971. Due to
continuing controversy surrounding the proposed highway, a segment of the highway
right-of-way was shifted from a residential area into a park after the final EIS was
published. The FHW A re-evaluated the highway project in 1984 and concluded that the
changes in the project were minimal and that no significant impacts were identified that
required the development and processing of a supplemental EIS. The court, however,
detennined that "a change in alignment of a road so as to traverse public parkland has
been held to be a m ~ criterion for supplementation."69

" 164. In .:I2Qk, the proposed highway was moved into public parkland and the court held

that a supplemental EIS needed to be prepared for that specific reason. The Taconic
Parkway portion of the ConEd Offset/faconic Parkway Alternative does not cross any
public parkland. The ConEd Offset portion of this alternative crosses the Teatown Lake
Reservation but the Teatown Lake ReserYation was previously evaluated in the draft and
supplemental draft EISs. Thus, we find that ~ simply does not apply here.

165. Further, on Apri126, 2001, we issued a notice to all affected landowners, owners
of abutting properties, and all parties to the proceeding that we intended to evaluate an
additional route alternative, i&, the ConEd Offsetffaconic ParkWay Alternative. The
April 26 notice provided that affected parties could file late motions to intervene or could
submit,comments on the new ConEd Offset/TaconicParkway Alternative within 30 days.
In fact, we continued to accept comments until the final EIS was issued on October 4,
2001 and the final EIS addressed the comments}O Comments on the final EIS were,
addressed in the Interim Order. In addition, from June 4 to 6, 200 I, the Commission
conducted a noticed site visit of the ConEd OffsetfFaconic ParkWay Alternative. Thus,
we believe that we have met our obligations under NEP A to address the environmental
impacrof the ConEd Offset/Taconic ParkWay Alternative and to allow public comment
on it. We do not believe that a supplement to the supplemental draft EIS and a
subsequent comment period would introduce new concerns that have not already been
identified. .

69Dole~ 610 F.Supp. at 1113.

76w e received several hundred letters commenting on the ConEd Offsetffaconic

Parkway Alternative.



r

Docket No. CP98-150-000, ~ m. -52 -

F. Lack of Definitive Route

166. Mount Pleasant and the BriarcliffPublic Schools complain that the Commission
issued an order certificating Millennium and allowed rehearing of that order to nm
without selecting a definitive route for the project, thereby depriving those concerned of
an opportunity to object to the portion of the route yet to be finalized.

167. Mount Pleasant and the BriarcliffPublic Schools presumably are referting to the
process established in the Interim Order for the selection of a route through Mount
Vernon. The Interim Order provided that the Commission would issue a final order
authorizing constructionofMillenniwn, including a specific route through Mount "
Vemon, once that route was selected. The Interim Order also stated that an alternative
route through Mount Vemon might require additional consideration under NEP A and:
other provisions of Jaw.

168. As discussed above, the Mount Vernon Vari~tion has been considered pursuant to
NEP A and other relevant provisions oflaw. Those potentially affected by the Mount
Vernon Variation have been afforded full opportunity to comment; that opportunity to
comment has been consistent with the public's opportunity to comment on other portions
of the Millennium project. This includes the right to seek rehearing of the instant order.
For these reasons, the contentions ofMount Pleasant and the BriarcliffPublic Schools are

rejected.

G. The Haverstraw Bav Crossing

Interim OrderI.

169. The Interim Order approved Millennium's proposed crossing of the Hudson River
at Haverstraw Bay north of the Village of Croton-on- Hudson.

2. Reguests for Rehearing and Commission Holding

170. The Villages contend that the final EIS underestimated the importance of
HaverstrawBay and the severity of impacts to the designated Significant Coastal Fish and
Wildlife Habitat. For example, the Villages contend that the conclusions in the final EIS
are based on misinformation provided by Millennium about polychlorinated biphenyls

(PCBs).
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171. The final EIS evaluated the imp.acts to crossing the Hudson River. 71 The final EIS

did not underestimate these impacts. The New York State Department of Conservation
(NYSDEC) reviewed Millennium's PCB sampling when it issued its section 401 Water
Quality Certificate for the crossing of the Hudson River. 72 NYSDEC recommended

sampling at two additional locations and Mil1ennium agreed to do so.

172. The Villages contend that the final EIS is inadequate since it overuses the surface
area of direct impact as a short-hand, but inaccurate, proxy for ecological impacts. The
Villages assert that the final EIS failed to appreciate the role HaverStraw Bay plays in the
Hudson River estuary and overlooked the cumulative ripple effects that even minor
disturbances can have across a much larger segment of the ecosystem.

173. We believe that the surface area of direct impact is a valid; way to describe the
impact area and the relative amount of resources that will be affected by a project. The
Biological Assessment discussed the issues raised by the Villages and was incorporated
by reference into the final EIS. For this reason, all of the infonnation in the Biological
Assessment was not repeated in the final EIS. We note that the final EIS discussed ,
project impacts on various resources.

174. The Villages contend that the National Marine Fisheries Service (NMFS), ina
letter filed on April 4, 2001, indicated that the Commission should, among other things,
investigate alternatives to the Haverstraw Bay alignment and should minimize the adverse
effects of Millennium's proposals. The Villages note that NMFS did a complete "about
face" by issuing an Incidental Take Statement under the Endangered Species Act in spite
of its April 4, 2001 criticisms of Millennium's proposals. Since NMFS failed to explain
in the Incidental Take Statement the basis for its position change, the Villages assert that
the earlier NMFS comments remain valid.

175. The Villages are not correct in asserting that NMFS expressed a critical opinion
about Millennium's proposals in the April 4, 20011etter. That letter merely requested
infonnation from the Commission. On June 1,2001, our staff responded to NMFS'
infonnation request. That response addressed the issues raised by NMFS and was used
by NMFS in developing its Incidental Take Statement. NMFS did not express its position
regarding Millennium's project until it issued the Incidental Take Statement.

and 5.6 in the final EIS and the71~ sections 4.3.4,4.4.1,4.6.1,5.3.4,5.4.
Biologica] Assessment for the Millennium project

72~ Appendix K in the final EIS
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176. The Villages contend that there is no time period when Haverstraw Bay can be
crossed without causing significant impacts. The Villages assert that documentation
provided by Croton;..on-Hudson showed that a December, January, and February
construction time period would have less impact on spawning and developing biota,
except at sites used by species for overwintering. Since both activities occur in
HaverstrawBay, the Villages conclude that there is no time period when the crossing
could be conducted without serious impacts to fish and wildlife. Riverkeeper also
contends that there is no "safe" time to construct the pipeline across Haverstraw Bay.

177. The final EIS, Biological Assessment,cand Essential Fish Habitat Assessment
addressed the construction time period issue." The appropriate agencies evaluated this
issue and concluded that a September 1 through November 15 constJ1lction time period
would have the least impact when considering all of the uses of the habitat. This time
period was approved in the Interim Order. The Villages have provided no infonnation
here that would convince us to disturb our findings.

Alternatives to the Haverstraw Bav CrossingH.

The Route 117/Clarkstown Alt~rnative1.

178. The Villages contend that the Commission violatedNEPA by failing to consider
the Route 117/Clarkstown Alternative crossing, which would avoid Haverstraw Bay?

179. The final EIS evaluated the Route 117/Clarkstown Alternative in section 3.6,
concluding that this alternative was not reasonable because a directional drill under
railroad tracks and into the Hudson River, even if feasible, would require release of
drilling fluids onto the river bottom. The final EIS also detennined that installing the
pipeline along the winding Hook Mountain Bike Trail would require cutting back cliffs
and trees on the west side of the trail to provide working space for equipment to excavate
the trench, maneuver pipe into position, and backfill the trench. Further, the final EIS
determined that installing the pipeline within the Palisades Interstate Park system would
require clearing trees that would have a significant impact on the views of the Hudson
River. We concur with the final EIS' conclusion that the Route 117/Clarkstown

Alternative was not reasonable.

73The Route 117/CIarkstown Alternative is 8.5 miles south of Haverstraw Bay.
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2. The Hudson River SouthrraRRan Zee

Brid2e Alternative

180. The Villages contend that the Commission.s assessment of the Hudson River
South/fappan Zee Bridge Alternative (T appan Zee Bridge Alternative) was inadequate
and ignored the fact that Haverstraw Bay, and not the Tappan Zee alternative location, is
in a designated significant habitat area under New York's Coastal Zone Management
Plan:4 The Villages contend that the final EIS incorrectly focused on the essential fish
habitat designation ofboth areas and the 0.6 mile longer crossing length of the
alternative.

181. Haverstraw Bay is within the NMFS' designated essential fish habitat and isin an
area used by the shortnose sturgeon. However, the Tappan Zee Bridge Alternative is also
within the NMFS' designated essential fish habitat and the alternative is within the area
used by the federally endangered shortnose sturgeon. Because of the impacts to the
shortnose sturgeon, the NMFS recommended a specific construction timing window from
September 1 to November 15 for completion of the HudsQn River crossing:s In order to
complete the crossing within this 2 Y2 month window, Millennium would need to employ
two construction crews operating ten hours per day to complete the 2.1-mile-long
crossing of the Hudson River at Haverstraw Bay. For the 2.7-mile-long crossing near the
Tappan Zee Bridge, construction would be expected to take about 3.2 months to complete
using two construction crews operating ten hours per day. This exceeds the
recommended time period for construction. Thus, the final EIS' consideration of the
crossing length, essential fish habitat, and the federally endangered shortnose sturgeon
was not misplaced.

182. The Villages and Riverkeeper assert that the Tappan Zee Bridge Alternative is
superior to Millennium's proposed 9/9 A Altemative because it would reduce the length of
construction within road ways by eight miles.

183. Millennium's proposed 919A Alternative would require 8.8 miles of construction
within road ways and no construction adjacent to road ways. The ConEd Offsetffaconic
Parkway Alternative, recommended in the final EIS and adopted in the Interim Order,
reduced the length of construction within and adjacent to road ways to approximately 5.5
miles. The Tappan Zee Bridge Alternative would require 0.8 mile of construction within
road ways and approximately 11.9 miles of construction adjacent to road ways. In sum,

3 miles south ofHaverstraw Bay.

7S~ section 5.3.4 in the final EIS,
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the Tappan Zee Bridge Alternative would require 12.7 nriles of construction within and
adjacent to road ways, as opposed to 8.8 miles of construction under Millennium's
proposals and 5.5 miles under the ConEd Offset/faconic Parkway Alternative:6 Thus,
we agree with the final EIS in finding that the Tappan ZeeBridge Alternative does not
reduce construction within and adjacent to road ways.

184. The Villages and Riverkeeper assert that the final EIS was concerned about the
costs to Millennium of construction staging and location difficulties with the Tappan Zee
Bridge Alternative. The Villages are mistaken. The cost of staging to Millennium did
not playa role in the final EIS' determination.

185. Riverkeeper asserts that there is nothing in the supplemental draft EISto suggest
that staging areas for the Tappan Zee Bridge Alternative are not available. The Villages
maintain that the final EIS was silent about how much land Millennium requires for
staging. The Villages also refer to the "old General MotoFS Plant," that was identified as
a possible staging area, and contend that the final EIS arbitrarily rejected this location.
The :Villages question why Millennium should not have been required to restore the
General Motors Plant "brownfield" site for some productive further use. .

186. The final EIS was not silent about Millennium's workspace requiremeI:Its. The
final EIS stated that Millennium would need 19.8 acres ofworkspace on the west side and
;about one acre of workspace on the east side for staging the crossing of the Hudson, ,
.River.77 Theworkspace for Millennium's approved Haverstraw Bay crossing on the west
side of the river is in an industrial site with sufficient space that would not affect
recreational or residential resources. Under the Tappan Zee Bridge Alternative, staging
areas would be located in Memorial Park in South Nyack on the west side of the Hudson
River and Lucee Park in Tarrytown on:the east side of the Hudson River. The available
area for staging within Memorial Park and Lucee Park is about 2.5 acres for each park.
Thus, there is not sufficient space at Lucee or Memorial Parks to meet Millennium's
staging requirements. In addition, the workspaces at both Parks would affect recreational
and residential resources. Further, in the case ofLucee Park, additional space would be
required to complete a bored crossing of the rail yard adjacent to the park.

187. The "old General Motors Plant" is on the east side of the Hudson River north of
the eastern Janding of the Tappan Zee Bridge Alternative. It is an abandoned industrial

76~ table 6.1.2-1 in the final EIS.

77The Jarger workspace on the west side of the river is needed for pipe storage and
other construction related activities associated with the river crossing.
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plant that consists of an area covered by a concrete foundation which has trenches that
may have been part of the plant operations. While at f1fSt glance this may present a
reasonable place to stage the crossing since it is an abandoned industrial site, using the
General Motors Plant for staging would require more in-street construction through
residential areas and it would be longer than the Tappan Zee Bridge Alternative. The
final EIS evaluated the Tappan Zee Bridge Alternative as an alternative to Millennium's
proposed Hudson River crossing because it was a more direct, shorter route. The final
EIS did not evaluate a route through the old General Motors Plant because it was longer
than the Tappan Zee Bridge Alternative and impacted more residential areas.

In conclusion, the final EIS rejected the Tappan Zee Bridge Alternative because'

The Tappan Zee Bridge Alternative would be extremely
diffic,ult to constnict and would result in significant impact on
-the Palisades Parkway, 1-287, the parks in Nyack and
Tarrytown, and dense residential and commercial
development in both Rocklandand Westchester Counties,
particularly near the Hudson River where in-street
construction would be needed.78

189. The requestS for rehearing have not presented us with any reasons to disturb that
conclusion here. Thus, we concur with the final EIS that the Tappan Zee Bridge
Alternative is not superior to Millennium's route.

3. Northern Alternative Routes

190. c Riverkeeper asserts that the Commission has not given adequate consideration to
its comments about a Hudson River crossing to the north of the approved route near the
Indian PointNuclear Generating Station. Riverkeeper avers that the draft EIS dismissed
two alternative crossings in this region, in part, as impractical points for directional
drilling and because the crossings would require the negotiation ofnew rights-of-way.
Riverkeeper asserts that no negative environmental impacts are associated with the
alternative crossings north of the approved route, especially in light of Millennium's
proposed blasting at Haverstraw Bay.

191. Initially, we note that only one Hudson River crossing to the north of the approved
crossing was identified in any environmental document, not two as claimed by

.2 in the tina] EIS,
78S .j

~ sectIon ()
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Riverkeeper .This location is adjacent to two existing Algonquin pipelines that cross the
Hudson River near the Indian Point Nuclear Generating Station. The final EIS evaluated
two alternative routes, known as the Hudson River North/ Algonquin Alternatives in detail
in Rockland Coun~ west of the Hudson River and evaluated one route on the east side of
the Hudson River. The final EIS did not state that the two alternatives west of the
Hudson River would be undesirable because they would require negotiation of a new
i;ght-of-way.Th~ final EIS merely indicated that approximately three miles of
construction would be required along a new right-of-way, meaning that the alternative
route would be in an area where there are no road or utility corridors.

192. The final EIS concluded that a directional drill would not be feasible at the single
identified Hudson River crossing because of its length. Nevertheless, the final EIS did
not reject this alternative si~ply because of concerns about directional drilling or the need
for a new right-of-way west of the river. The final EIS rejected the Hudson River
North/ Algonquin Alternatives because of the negative impacts on existing utility
infrastructure, which includes the nuclear facility; negative impacts on Algonquin's
pipeline and aboveground facilities arid roadways; steep topography; inadequate areas for
staging; greater impacts on residential areas; impacts on parklands; longer pipeline
lengths; the need for a new utility right-of-way corridor; and greater land requirements.
We find that the final EIS was adequate and did not err in rejecting the Hudson River
North/ Algonquin Alternatives.

I. Alternatives to the Interconnect with Consolidated

Edison in Mount Vernon

I. Reguests for Rehearing

193. Cortlandt contends that it is nowecessary for Millennium to interconnect with
Consolidated Edison in Mount Vernon and that the Interim Order and final EIS erred by
failing to consider a]tematives. Cortlandt and Westchester also cite Millennium's
statement that Millennium's shippers can use upstream interconnects with Columbia,
AIgonquin, and Tennessee to move gas downstream.

194. Westchester contends that the Commission has a duty to investigate all
alternatives, including the use of non- Westchester means of delivering the gas.
Westchester also contends that Consolidated Edison has made no commitment to
construct the interconnect with Millennium and that Millennium's gas could reach
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Consolidated Edison's facilities without construction in Westchester County. Westchester
notes Consolidated Edison's statement that Mount Vernon need not be the site of any
mterconnection.

195. Finally, Westchestercontends that there is no analysis of the effect on
Consolidated Edison's rates if Consolidated Edison constructed additional facilities to
interconnect with Millennium and no analysis of the financial effect on Millennium if
Millennium has to pay an additional $50 to $100 million th~t Consolidated Edison has
estimated its additional facilities would cost. Westchester also contends that none of the
shippers have committed to paying for the construction of any additional Consolidated
Edison facilities.

2. Commission Holding

196. The final EIS considered various alternatives to the proposed construction in
Westchester County. These alternatives used varying combinations of existing facilities
and/or;proposed expansions of existing system facilities to minimize the overall
environmental impact of the project For example, ~e ANR/Independence/National Fuel
system alternative would require a total of over 183 miles of pipeline loop and over
127,000 horsepower of compression to replace the eastern 148 mile portion of
Millennium's proposed project The final EIS found that this proposal would also exceed
the cost of the related Millennium facilities by over $152 million. The final EIS rejected
this proposed alternative on both environmental and economic grounds.J

197. The final EIS also considered suggestions that would involve using Tennessee's or
Transco's existing systems as alternatives to the eastern portion ofMillennium's project.
The final EIS rejected using Tennessee's system as a viable alternative because of the
long distance between compressor stations, the length ofhaul, and the relatively small
diameter of Tennessee's mainline. The final EIS concluded that Tennessee would need to
construct substantial facilities, including new compressor station(s) and extensive pipeline

looping.

198. In evaluating the use of Transco's system, the tinal EIS found that the
Commission's staff would have to develop a route through four different interstate
pipelines in order to deliver Millennium's gas to Consolidated Edison. To accomplish
delivery via Transco: ( I) Millennium would have to transport gas to the proposed
interconnect with AIgonquin at Ramapo; (2) AJgonquin would have to transport gas via
backhaul from Ramapo to an upstream interconnect with Tennessee; (3) Tennessee would
have to transport gas on its 24-inch diameter mainline to its interconnect with Transco in
New Jersey; and (4) Transco would have to transport the gas, possibly by a combination
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of forward haul and backhaul, to Consolidated Edison. Under this alternative, Transco
would also need to construct additional facilities. Because of the possible operational
problems that might exist by requiring two or more interstate pipelines to design an
backhaul and to add facilities to accommodate Millennium's requirements, the final EIS
did not consider this alternative fea81ole.

199. While many alternatives were evaluated, the final EIS found that it would be
counterproductive to evaluate every possible routing of gas through existing facilities
because this would result in a confusing array of potential alternatives. More importantly,
the final EIS stated that no pipeline company filed an application to construct an

alternative to Millennium.

200. Cortlandt and Westchester cont~d that Millennium's statements that its shippers
can use upstream interconnects with Columbia, AIgonquin, and Tennessee to move gas
downstream renders the proposed project unnecessary. We disagree. Millennium stated
that its shippers can use upstream interconnections With major interstate pipelines to
deliver gas to interstate markets. However, Millennium's shippers have contracted to
deliver 230,550 Dth per day to Mount Vernon. Clearly, these shippers have earmarked
their gas for markets located in New York City and that gas cannot be deliv~red to
upstream interconnections. In addition, Millennium and Mount Vernon have agreed on
the route through Mount Vernon and Consolidated Edisonhas indicated that it needs to
construct facilities to bring Millennium's gas to its existing distribution system in the
South Bronx area. This is consistent with the finding in the final EIS that additional
pipeline facilities are needed in Westchester County in order to deliver Millennium's
shippers' contracted quantities to the New York City market.

20 I. Westchester expresses concern regarding the effect additional facilities may have
on Consolidated Edison's rates and the financial impact such facilities may have on
Millennium. First, Consolidated Edison is a non-jurisdictional company subject to
regulation by New York, not the Commission. Thus, any impact related to system
enhancement that Consolidated Edison undertakes is not an issue for the Commission.
The proper forum for Westchester to question the effect that additional facilities may
have on Consolidated Edison's rates is in a proceeding before the NYPSC. Second,
Millennium's rates are based on the cost of its proposed project -not any facilities
Consolidated Edison may construct. At this juncture, it is pure speculation as to who will
payor how Consolidated Edi-son will recover the costs associated with any additional
facilities. Finally, it is not unusual for an LDC, such as Consolidated Edison, to construct
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a lateral or other facilities to interconnect with a new source of supply .80 The fact that
Consolidated Edison may need to holster its existing facilities to meet new and/or
increasing demand for Millenniurn's gas reflects a business decision made by the parties.
We will not second guess that decision here.

The Formh Road VariationJ.

202. The Ripley Taxpayer Alliance (Taxpayer Alliance)81 contends that Millennium's
approved route will be adjacent to or within Ripley's aquifer and that construction, or a
catastrophic failure of the pipeline, may disrupt drinking water supplies. The Taxpayer
Alliance contends that the sewer district may also be disturbed and that the pipeline will
pass within several hundred feet of a school, two chmches, and the downtown business
district. The Taxpayer Alliance suggests that the Commission move the pipeline to the
Forsyth Road Variation.

203. The final EIS addressed the issues raised in the Taxpayer Alliance's motion.S2 The
final EIS concluded that the impact of pipeline construction on aquifers and watershed
areas near Ripley will be minimized because pipeline construction will require shallow
excavation and because Millennium will implement its Environmental Construction,
Standards and its Spill Prevention, Containment, and Control Plan (SPCC Plan), as well
as any spill prevention and control plan that may be required locally for construction in
these areas. In addition, enviromi1entalcondition 18 in the Interim Order required
Millennium to identify aquifer protection districts and watersheds on its construction
alignment sheets. Also, environmental condition 19 required Millennium to expand its
SPCC Plan to (a) require that all constructioffequipment be inspected daily for leaks
before working in protected areas; (b) list specific water supply, municipal, or state
officials to be contacted in the event ofa reportable spill; and ( c) list the requirements of
local or state officials concerning construction in aquifer protection areas and public
water supply watersheds.

204. The final EIS noted that the project will be within approximately 0.3 mile of a
school and within approximately 500 feet of two churches. The Ripley business area is
approximately 0.3 mile from the project. As discussed above, the Interim Order and the

80~, ~.g., North Shore Gas Company, 83 FERC '61,149 (1998).

8JThe Taxpayer Alliance is a non-profit organization that addresses taxpayer issues
in the Town ofRipley, New York (Ripley).

82~ sections 5.3.1.2 and 5.7.3 and Appendices O and p in the final EIS.
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final EIS addressed pipeline safety issues.83 We believe that project cons~ction will
have minimal impact on access to Ripley's business area since State Route 20 would be
crossed in a manner consistent with the construction methods described in the final EIS.84
Also, Millennium will identify sewer lines, like any other buried utilities, prior to
constl1lction and Millennium will coordinate with the appropriate utility manager to
minimize construction impacts on the buried inf13strIIcture.

205. The final EIS evaluated the Forsyth Road Variation, finding that this variation
would be shorter, would take 20.9 acres Jess ofconstmction right-of-way, would increase
the distance between the pipeline and Ripley and the pipeline and one of the schools, and
would be within 50 feet of two fewer homes. Nevertheless, the fmal EIS did not
recommend the Forsyth Road Variation because it would require more constmctionunder
Lake Erie, would necessitate clearing most of the trees from Ripley's park, and would c
require construction through much steeper topography. We concur with the final EIS'
conclusion and will deny the Taxpayer Alliance's request to adopt the Forsyth Road
Variation.

K. The Bradley Creek Variation and the Line A-5Variation

206. Peter Supa, Donald Lewis, and Randy Lewis live near the Town ofMaine, New
York, which is northwest of Binghamton in the central part of the state. Millennium's
proposed pipeline crosses their property. They advocate that the pipeline route be move~~
The final EIS did not recommend that the proposed route be moved, but did recommend a
slight variation on the Supa's and the Lewis' property.

I. Peter Suva

Reguest for Rehearinga.

207. Peter Supa asserts that the jmpact on bjs water supply has not been fully addressed,
contendjng that no engjneering or envjronmental studjes have been made for the pjpeljne
route between mjleposts 232.2 and 243.5. Mr. Supa contends that the approved route jn
thjs locatjon would destroy hjs water system; a fisbjng pond and hunting cabjn on another
owner's property; and would requjre boring under a septjc system and a road, constructjon
on a steep sjde slope, hardened road crossjngs for logging on hjs and other owner's
propertjes, blastjng, and additjona] safety precautions for construction under power Ijnes.

83~ 97 FERC atpp. 61,336-37 and section 5.12 in the final EIS.

84~ sections 2.3.2 and 2.3.3 jn the final EIS.
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Mr. Supa contends that better routes exist for Millennium, including the Bradley CreekVariation and routes along Columbia's existing Line A-5, the New York State Electric .

and Gas (NYSEG) transmission lines, and NYSEG's 12 natural gas pipelines.
208. Mr. Supa suggests several changes to environmental condition 45 in the Interim
Order. He requests that condition 45 be modified to require Millennium (a) to evaluate
all utility corridors in the area; (b ) to prepare a report,with site-specific diagrams to
illustrate,the flow of water to his spring and cistern; (c) to follow Line A-5 rather than the
approved route; ( d) to provide scale corrected drawings or orthographic photography to
indicate the pipeline location betweeri mileposts 241.1 and 242.6 along the approved
route, the NYSEGpipeline, and Line A-5; (e) to conduct induced voltage studies and
develop a plan to avoid accidents; (f) to provide plans to avoid the Supa water system; (g)
to provide plans to possibly build the pipeline aboveground; and (h) to work with NYSEG
and affected landowners and send minutes ofcommunications and meetings, as well as
attendance lists to the Commission and affected landowners.

b. Commission Holdin~

209. The final EIS addressed aJI of the issues identified by Mr .Supa associated with the
approved route between mileposts 232.2 and 243.5.85 The final EIS also evaluated
alternative routes involving the Line A-5 corridor and a NYSEG pipeline (the Union
Center Variations, which includes the Bradley Creek Variation), that were proposed by
Mr. Supa and others.86 The final EIS found that the Line A-5 variation would increase
construction impacts on residential, wetland, and forested areas. The final EIS found that
the Bradley Creek Variation would be longer and impact additional agricultural and
forested areas. For these reasons, the final EIS recommended Millennium's proposed
route with a minor variation, known as the Bradley Creek Road Variation, to reduce the
impact on the property of Mr. Supa and his neighbors. The final EIS also included
environmenta] condition 58 to reduce the remote possibility of any impact on Mr. Supa's
water supp]y .87 In addition, as discussed above, the fina] EIS eva]uated all time]y filed
alternatives suggested during the scoping process and in comments on the draft and

85~ sections 5 ,5.3 .2, and 5.12 and Appendices O and p in the final EIS,

86~ section 6.3.7 in the finaJ EIS,
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supplemental draft BIgs. We will not reopen the record now to examine routes along
NYgEG's 12 natural gas pipelines, as suggested by Mr. gupa.88 .

110. In his proposals for changes to environmental condition 45, Mr. Supa requests that
Millennium prepare a report with site specific diagrams to illustrate the flow of water to
his spring and cistern and prepare a plan to av()id his water supply. Environmental
condition 58 of the Interim Order, however, required Millennium to prepare a report on
the water supply system on the Supa property. Specifically ,we required Millennium to
prepare site specific. diagrams as necessary to illustrate the flow of water to the spring and
.cistern. We also required Millennium to move the pipeline up slope away from the spring
if the studies indicate the trench would intersect or capture the groundwater flowing to
Mr. Supa's spring. ':

211. Further, environmental condition 45 required Millennium to work with the
NYSEG to develop plans for safe construction and operation of the pipeline within and
along the power line. In addition, Mi.lennium agreed to construct the pipeline in a
manner consistent with the DOT's requirements in 49 C.F .R. Part 192~ which has
provisions for cathodic protection. Thus, because Millennium must do induced voltage
studies under the DOT's regulations to design its cathodic protection, we do not need to
impose a requirement for additional induced voltage studies here. Alsot we will no~
require Millennium to provide the scale corrected drawings or orthographic photography
information about various pipeline routes because they are not needed. Finallyt we will
not reopen the record to consider Mr. Supa's proposal to construct the pipeline above-
;ground on his property.89 Since many of the conditions suggested by Mr. Supa are
already included in environmental condition 48 and other conditionst we will not modify
environmental condition 45, as suggested by Mr. Supa.

Donald and Randy Lewis2.

Reguests for Rehearin~a.

212. The Lewises contend that the Commission should require Millennium to
reevaluate the Bradley Creek Variation by using up-to-date infonnation, asserting that
commenters have clearly established the need to follow the NYSEG pipeline, rather than

88Vermont Yankee Nuclear Power Corp. v. National Resources Defense Council,
Inc., 435 U.S. 519,554-55 (1978); Friends ofthe River v. FERC, 720 F.2d 93,98 n.6

(D.C. Cir. 1983).

89M.
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the power line through this area, and that the Commission has ignored these comments.
They contend that the final EIS did not address all of the comments about the Bradley
Creek Variation.

213. The LeWises assert that table 6.3.7-1 in the final EIS is incomplete because it does
not include a fish pond on the Don LeWis property which would be destroyed by the
pipeline, one residence (the Scone residence), a seasonal cabin, and a pet cemetery.

214. The Lewises contend that table 6.3.7-2 in the fmal EIS does not include the higher
costs to construct portions of the project along the approved route .where slick bores will
be needed. Further, Randy Lewis states that he has been operating a business on his.
property and that hardened crossings will be required for the heavy truck traffic
associated with the business. Randy Lewis states that the cost of this type of crossing has
not been included in any comparison between route alternatives.

215. The Lewises maintain that page 6-83 of the :finai EIS, which is part of the section
on the Bradley Creek Variation, is incorrect in that it did not include the land
requirements for staging waterbody crossings. Further, they assert that the variation
would cross only the tip of the Kodey tree farm, would not affect planted trees on the
Kodeyfarm,and that the final EIS did not mention that Millennium's route would cross
Don Lewis' apple orchard.

216. The Lewises contend that the final EIS does not mention that an explosion of the
pipeline on the Randy Lewis property would cut off all access to and from the residence
due to the 80 foot cliffs that surround the Lewis house on three sides. The Lewis' want a
plan in place with the Union Center Fire Department and the Town ofM~ine that would
make Millennium responsible for providing a helicopter to evacuate Randy Lewis and his
family if such an event occurred.

217. The Lewises contend that their driveway runs north to south, so moving the
pipeline to the north would not avoid it.

Commission Holdingb.

218. The Lewises assert that some directly affected landowners have filed comments
supporting the Bradley Creek Variation. However, not all of the landowners who would
be affected by this variation filed letters of support. In fact, several landowners filed
letters opposing this route variation. Appendix p in the finaJ EIS, filed in response to the
supplemental draft EIS, addressed all of the comments about the Bradley Creek Variation.
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219. Table 6.3.7-1 in the final EIS compared the Line A-5 Variation to Millennium's
approved route. The seasonal cabin was not included on the list of properties because it is
not a residence and is only used occasionally. The table indicated that the approved route
would be within 50 feet of one residence, wbile the Line A-5 Variation would be within
50 feet of 18 residences. Thus, Millennium's route avoided more residences even if the
Scone residence were included in the table. We note that Millennium is required to
construct the pipeline and restore the construction right-of-way in a manner consistent
with its Environmental Construction Standards, including any construction across man-
made ponds. For these reasons, we conclude that the final EIS did not err in not
recommending the Line A-5 Variation.

220. As for the cost of using slick bores, construction cost is not an environmental -
issue. The final EIS stated that hardened crossings would be required at some locations
where there will be heavy equipment crossings.90 In these situations, it is up to the
landowner to identify locations where hardened crossing will be needed during easement
negotiations with Millennium.

221. As for the land requirements for waterbody crossings, table 6.3.7-2 indicated that
the estimates for the landTequirements are based on a 75-foot-wide right-of-way. The
addition of about 0.1 acre to account for each waterbody crossing would add about 0.2
acre to Millennium's route and 0.1 acre to the Bradley Creek Variation. Even with this
addition to Millennium's proposed route, the Bradl~y Creek Variation would require 7.4
acres of additional land for the construction right-of-way and about 4.3 acres moreSor the
pennanent right-of-way than Millennium's approved route. The final EIS noted that the
variation would cross the Mr. Kodey's Tree Farm. Mr. Kodey filed comments in
opposition to the Bradley Creek Variation, indicatjng ~at the variation would affect about
25 percent of the trees on his property, which is in contrast to the Lewis' statement that no
planted trees would be affected. If the construction right-of-way affects Donald Lewis'
apple orchard, Mr. Lewis will need to raise this issue during easement negotiations.

222. As for the threat of a pipeline explosion and the necessity of keeping a helicopter
on call, we note that many people live close to pipeJines. Millennium will construct its
pipeline in accordance with the DOTs pipeline safety regulations, which have been
developed to protect the public. We do not think keeping a helicopter on call is

necessary.
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223. According to the photographic alignment sheets, the construction right-of-way
would initially enter Don Lewis' property along a driveway that is used for residential and
business access. This portion of the driveway runs roughly northwest to southeast. cPrior
to crossing a waterbody, a branch of the driveway turns to the north and crosses the
stream. This portion of the driveway runs north and south. The final EIS intended to
avoid crossing the north-south portion of the driveway but a mistake was made in
describing the driveway. Thus, we will require Millennium to move its pipeline route
slightly to the south so that Millennium's route avoids crossing the north-south portion of
the driveway to the Randy Lewis residence and crosses the waterbody to the south of the

driveway bridge.

Conclusion3.

224. As discussed above, we concur with the recommendations in the final EIS. We
will not adopt the Bradley Creek Variation or the Line A-5 Variation as requested by Mr.
Supa and the Lewises.

Coastal Zone Mana~ement ActLo

225. Various entities contend that we have viQlated the CZMA, first by issuing an
Interim Order before the NYSDOS issued a consistency determination for the project, and
then by failing to revoke that authorization after the NYSDOS objected to Millennium's
consistency certificatjon. The claim has also been made that the Commission's final EIS
failed to adequately address certain CZMA issues.

226. By way ofbackground, at the time the Comrnissionissued its Interim Order the
NYSDOS had not completed its consistency review. Accordingly, the Interim Order
provided that Millennium could not be constructed until it received an affirmative coastal
zone determination from the NYSDOS. Thereafter, on May 9,2002, the NYSDOS
infonned Millennium that it objected to its consistency certification for the project.
Among other things, the NYSDOS' May 9,2002 determination set forth several
alternatives for the project which, if adopted, would pennit the activity to be conducted in
a manner consistent with the requirements of the CZMA. Millennium subsequently
appealed this determination to the Secretary of Commerce. That appeal is still pendingj

227. We disagree with cJaims that the Commission could not issue an authorization for
Mi])ennium untiJ the NYSDOS compJeted its consistency review ofMi])ennium, and that
the Commission must revoke its authorization now that the NYSDOS has objected to
Mi])ennium's consistency certification.
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228. Consistent with ]ong-standing practice, and as authorized by section 7(e),ofthe
Natura] Gas Act, we typically issue certificates for natural gas pipelines subject to
conditions that must be satisfied by an applicant or others before the grant of a certificate
can be,effectuated by constructing and operating the nascent project.91 This case is no
different. The Commission's issuance of a certificate to Millennium is subject to a
number of conditions. For instance, the order provides that Millennium may not
commence construction of its facilities until TransCanada and St. Clair have received all
necessary approvals from Canada's NEB to construct the upstream facilities that will
supply natural gas to Millennium. It also provides, among other things, that Millennium
must comply with various statutes, including the Endangered Species Act, Clean Water
Act, Coastal Zone Management Act, and the National Historic Preservation Act, before
construction can begin.

229. As is the case with virtually every certificate issued by the Commission that
authorizes construction of facilities, the instant approval is subject to Millennium's
compliance with the environmental conditions set forth in the order. In this order,
environmental condition 54 provides that "[p ]rior to beginning construction of any project
facilities, Millennium shall file with the Secretary [ of the Commission] a detennination of
consistency with the New York State coastal management plan." Thus, as so conditioned,
Millennium cannot exercise the certificate authority granted by the Commission by
constructing the project without first obtaining the necessary consistency determination
from NYSDOS.

230. We have routinely issued certificates for natural gas pipeline projects subject to
this condition in the past.92 This approach is founded on practical grounds. In spite of
the best efforts of those involved, it is often impossible for an applicant to obtain all
approvals necessary to construct and operate a project in advance of the Commission's
issuance of its certificate. This happens for many Teasons. For instance, section 307 of
the CZMA, 16 U.S.C. § 1456(c)(3)(A), provides that "[a]t the earliest practicable time,
the state or its designated agency shall notify the Federal agency concerned that the state
concurs with or objects"to the applicant's consistency certification." This section further
provides that "[i]fthe state or its designated agency fails to furnish the requested

9JSection 7(e) of the Natural Gas Act provides that "[t]he Commission shall have
the power to attach to the issuance of the certificate and to the exercise of the rights
granted thereunder such reasonable tenns and conditjons as the public convenience and

necessity may require."

92~, ~, Gu]fstream Natura] Gas System, L.L.C., 94 FERC '61,185; Florida
Gas Transmission System, 90 FERC' 61,212.
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notification within six months after receipt of its copy of the applicant's certification, the
state's concurrence with the certification shall be conclusively presumed." In some cases,
these deadlines are Bot met for whatever reason. The regulations implementing the
CZMA take this, and other, eventualities into account by providing that "[ f]ederal
agencies should not delay prOcessing applications pending receipt of a State agency's
concurrence."93 That is exactly what the Commission has done here in processing
Millennium's application and issuing a certificate, the exercise of the authority thereunder
of which is conditioned upon, among other things, issuance of a detennination of
consistency with New York's coastal management plan.94 c

231. Only fune will tell whether the Secretary of Commerce will affirm or overturn the
objections of the NYSDOS to Millennium's consistency certification or whether
Millennium will be required to revise its project in order to obtain a consistency
determination from NYSDOS. We do not know the answer to those questions at this
time. Nevertheless, until Millennium obtains the necessary approvals under the CZMA, it
cannot exercise the authorization granted in this order to construct and operate its project;

232. Finally, various claims are raised that our final EIS failed to consider adequately
certain CZMA issues. These claims misapprehend the purpose of an EIS and the
relationship between NEP A and the CZMA~ The purpose of an EIS is to ensure that an
agency, in reaching its decisions, will have available and will carefully consider, detailed.
information concerning significant environmental impacts; it also guarantees that the
relevant information will be made available to the larger audiences that may also playa

9~e validity of this approach was approved under a similar statute in City of
Grapevine, Texas v. DOT, 17 F.3d 1502 (D.C. Cir. 1994). In that case, the Federal
Aviation Administration (F AA) approved a proposed runway before completion of the
review process required by the National Historic Preservation Act (N HP A). To ensure
compliance with the N HP A, the F AA conditioned its approval of the runway upon
completion of the N HP A review. The court rejected a challenge to the validity of this
approach, concluding that "because the F AA 's approval of the West Runway was
expressly conditioned upon completion of the § 106 process, we find here no violation of
the N HP A. " M. at 1509. In this context, we reject the contention that New York can

effectively preempt the Natural Gas Act and the regulations implementing the CZMA
because it does not acquiesce to the issuing of certifications conditioned on subsequent
state concurrence under the CZMA.
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"role in both the deCision making process and the implementation of that decision.95 The
EIS prepared by Commission staff for Millennium sets forth the information necessary to
achieve those purposes, including significant amounts of information and analysis
relevant to the Hudson River crossing and other environmental impacts of the project on
the coastal zone. The EIS, howeve:r, is not intended to exhaustively analyze all issues
arising under New York's Coastal Management Plan or other issues arising under the
CZMA. Rather, those issues arise under theCZMA and are to be considered in the
NYSDOS consistency determination under that statute, which was done, resulting in the
May 9, 2002 objection by the NYSDOS to the consistency certification for Millennium.
Thus, we will reject these claims.

Blasting in the Hudson RiverM.

Back2roundI.

233. After the final EIS was issued, Millennium indicated that it would need to blast in
the Hudson River to construct its pipeline.

Reguests for Rebearin~2.

234. Cortlandt contends that the Commission erred in issuing a certificate without
evaluating the impacts of blasting in the Hudson River. Cortlandt acknowledges that
NYSDEC issued a section 401 Water Quality Certificate (WQC) under the Clean Water
Act,96 but contends that the Interim Order erred by not conditioning the certificate on
NYSDEC's approval of an amended WQC that addresses the issue of blasting.
Westchester asserts that the Commission ignored the ham1ful environmental impacts that
will result from blasting in the Hudson River, contending that under section 401, before
the Commission may issue a permit or license for a project that may adversely affect
water quality, the state in which the project is located must certify that the project will not
contravene state water quality standards. Westchester also states that the Commission
should not allow the project to go forward without NYSDEC's section 401 review.

Commission Holding3.

235. We will grant Cortlandt's and Westchester's request for rehearing and require that
Millennium file the appropriate documentation with NYSDEC to amend its WQC. In

95~ Robertson v. Methow Valley Citizens Council, 490 U.S. 332,349 (1989).
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addition, Millennium shall not begin to construct its pipeline until NYSDEC issues an
amended WQC. Specifically, we will require that:

Millennium shall file the appropriate documentation with the NYSDEC to
amend its section 401 WQC issued by the NYSDEC in December 1999.
The amendment shall reflect the need for blasting in the Hudson River and
any other Project changes that may require NYSDEC's review. The
amended WQC shall be filed with the Secretary for review by the Director
of OEP, prior to construction.

236. Westchester contends that the Comrnissi~n should issue a supplemental HIS that
focuses on blasting in the Hudson River. Riverkeeper asserts that the draft H.S, final HIS,
and Interim Order do not appropriately consider the impacts of blasting in the Hudson
River.

We addressed this issue in the Interim Order, stating that:237.

The environmental conditions [imposed on Millennium in the
Interim Order] anticipate changes to construction.
Environmental condition one requires that Millennium follow
the construction procedures and mitigation measures
described in its application and supplements and as identified
in the final EIS, unless modified by this order .If it is
necessary for Millennium to modify any of the procedures,
measures, or conditions approved herein, Millennium must
file a request to do so and must receive written approval from
the Director of. ..OEP before using the modification.
Section IV .A.6 of Millennium's Environmental Consttuction
Procedures also provides that blasting will not be done in
waterbody channels without prior approval from the
government authorities having jurisdiction. Thus, Millennium
must obtain written approval from the Commission, since
blasting in the Hudson River will modify Millennium's filed
Hudson River crossing procedures. Consequently, we will
modify environmental condition 27 [in the final EIS] to
require that Millennium file the work plan for crossing the
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Hudson River with the Secretary of the Commission for
review and written approval of the Director of OEP .97

238. With these conditions in place, we do not believe that a supplemental EIS on
blasting is necessary. Nevertheless, we prepared a supplemental Biological Assessment
that evaluated the impact of blasting in the Hudson River. (~ section VI.R., iI!fr!.)

Blastin2 in Westcbester Coun:tYN.

Interim Order1.

239. -The Interim OrderTecognized that blasting would be required along most of the
right-of-way on the ConEd Offset/Taconic Parkway Alternative. To identify structures
that may be damaged by blasting, the Interim Order required Millennium, with the
landowners approval, to conduct pre- and post-blasting inspections at residences and
commercial structures and utilities within 150-feet of blasting. The Interim Order also
required Millennium to employ a licensed blasting contractor.

Reguests for Rehearin22.

240. Cortlandt contends that the Commission erred by relying on mitigation measures in
the Interim Order as a surrogate for evaluating blasting impacts to homes and residents.
According to Cortlandt, the Interim Order recognized that blasting will impact properties
along the ConEd Offsetffaconic Parkway Alternative, but that the Interim Order did not
discuss the scope and scale of blasting related impacts. Cortlandt asserts that this could
not be done since Millennium has not conducted geotechnical studies to develop site-
specific blasting plans. Cortlandt contends that the Commission's statement that blasting
impacts are temporary and can be mitigated by studies and plans developed and
impleme!lted after the Interim Order is issued is irrational and refuted in the record by the
expert testimony filed by Cortlandt.

24] .Cortlandt also contends that the Interim Order required Millennium (with
landowner approval) to identify structures that may be damaged by blasting activities and
to conduct pre- and post-blasting inspections of all residential and commercial structures
within] 50 feet of blasting. According to Cortlandt, this requirement confirms that
Millennium and the Commission failed to identify structures that may be damaged by
blasting activities during the NEP A review of the proposal. Without this information,

9797 FERC at p. 62,332.
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Cortlandt asserts that any conclusion about blasting impacts is speculative, since pre- and
post-blasting impacts are a means to quantify damage, not prevent or minimize damage.
CortIandt states that this requirement is in violation of 18 C.F.R. § 380.12G)(10), which
provides that an application should contain a report that describes how residential
property, including stone waIls, sidewalks, water supplies, and septic systems would be
restored if damaged by construction.

242. Cortlandt contends that the Interim Order required Millennium to begin restoration
of residential properties, trails, and roads immediately after backfilling the trench as a
mitigation measure for construction along Consolidated Edison's right-of-way. Cortlandt
asserts that this mitigation measure does not address the potential destruction of homes or
injuries to people that Cortlandt's experts have identified as possible consequences of

blasting.

243. Cortlandt contends that the Commission's requirement that Millennium employ a
licensed blasting contractor merely directs Millennium to obey the law, which is not
mitigation for environmental impacts. Cortlandt asserts that the Commission's reliance on
Consolidated Edison's blasting requirements as mitigation is misplaced, contending that :
these measures are designed to protectConsolidated Edison's electric transmission lines
from blasting-related damage and do nothing to protect nearby residences, septic tanks, or
other facilities from possible damage due to blasting or other construction activities.
Cortlandt alleges that the Interim Order does not explain what "minimal" means intenns
of blast charges or in relation to what standard.

3. Commission Holding

244. The final EIS acknowledged that Millennium has not done any geotechnical
studies of Consolidated Edison's right-of-way to assess blasting. However, the final EIS
stated that most of the right-of-way would require blasting and that Millennium identified
certain locations where blasting would be required. The final EIS also acknowledged the
concerns raised in the expert testimony filed by Cortlandt.98 For example, the testimony
stated that blasting could cause rock displacement, cracking, and severe lateral rock
movement; that these impacts could occur 15,35, or more than 50 feet from blast sites;
and that blasting could damage structures, septic systems, and oil tanks. The final EIS
identified 59 residences between 50 and 200 feet of the construction work area. Of these,
24 residences are between 50 and 100 feet, 16 residences are between 100 and 150 feet,
and 19 residences are between 150 and 200 feet of the construction work area along the
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ConEd Offset/faconic Parkway Altemative; The futal EIS identified the resources that

could be damaged accord~g to Cortlandt's expert testimony.

245. The Interim Order required Millennium to offer property owners pre- and post-
blastihg inspection of structures within 150 feet of the construction right-of-way in areas
where blasting would occur. CortJandt is correct in stating that the inspections do not
prevent or minimize damage and that they only provide a basis to quantify any damage
that might occur. We note that compensation for damages will be part of Millennium's
negotiations with affected landowners and is outside the Commission's jurisdiction, but
Millennium has stated that landowners will be compensated for construction related

damages.

246. Contrary to Cortlandt's contentions, Mill"ennium's filings contain procedures for
restoring residential properties. Millennium's Environmental Construction Standards
contain general restoration procedures, that are consistent with the staffs Upland Erosion
Control, Revegetation, and Maintenance Plan. Further, the final EIS contained a
description of how residential properties would be restored.99 In addition, individual
landowners and Millennium may develop additional restoration details during easement
negotiations. These details may be site specific and may include seeding and landscaping
specifications, for example. The easement negotiations are outside the Commission's
jurisdiction. The final EIS also described procedures Millennium would use if a septic
system is damagedIOO or ifwater supplies are damaged.IoI :

247. CortJandt iscouect in stating that the requirement that Millennium begin
restoration of residential properties, trails, and Toads immediately after backfilling the
trench is not specifically related to blasting. It is not intended to be, since it is a general
project-wide requirement for the immediate restoration of residential properties, trails,
and roads along the construction right-of-way. This requirement is in addition to the
right-of-way restoration procedures in Millennium's Environmental Construction
Standards1o2 that Millennium has stated it would employ during construction of the

pipeline.

99~ sections 5.8.2 and 6.2 in the final EIS

]OO~ section 5.8.2.2 in the final EIS,

]0]~ sectjons 5.3 and 6.2.6 jn the final EIS,

in the final EIS.JO2~ Appendix E
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248. Cortlandt contends that employing a licensed blasting contractor is merely
directing Millennium to obey the law. The Interim Order required that Millennium
employ a licensed blasting contractor and obtain appropriate local permits. Even though
this requirement means that Millennium must comply with applicable laws, it was
imposed in the Interim Order to verify that such compliance will occur. This is a project-
wide requirement and it allows local permitting authority input, which can vary with the
concerns and requirements of each local area.

249. Cortlandt contends that the Commission's reliance on Consolidated Edison's
blasting requirements as mitigation is misplaced. The fmal EIS stated that Consolidated
Edison implemented a blasting protocol that it uses whenever there is constnlction
requiring blasting anywhere within its right-of-way. We required Millennium to use
Consolidated Edison's blasting protocol and any reasonable, requirements local authorities
may impose. Further, the DOT stated that shockwaves generated by blasting and their
effects on power lines may require additional precautions, such as special constnlction,
operation, and maintenance procedures.1.0J For this reason,. the DOT recommended that
Millennium work with all affected power companies along the route to develop safe
blasting procedures. We believe that Millennium's use ofConsolidatedEdison's blasting
protocol is consistent with the DOT's recommendation. The use of Consolidated Edison's
blasting protocol is an effective means to mitigate construction impacts since the blasting
protocol is d~signedto protect Consolidated Edison's electric transmission lines. The
protocol's requirement to use minimally sized charges or the smallest effective charge for
blasting and other measures reduces the risk of fly rock that could damage the power lines
and of the blast damaging the bases of the electric towers. In protecting its power lines
and towers from these types of damages, we believe that Consolidated Edison's blasting
protocol also protects other resources near the blast area from similar damage.

0. Terrorism and Security

R~guests for Rehearin~I.

250. The BriarcliffPublic Schools, Mount Pleasant, the Villages, Westchester, and Mr.
Kahn contend that the final EIS and the Interim Order erred by failing to address the
threat of terrorist attacks on the pipeline or the impact an attack would have on
communities near the Millennium pipeline. Westchester claims that the final EIS
"reflects a lack of deliberation," since the Commission and the DOT are well aware that
commercial aircraft crashes have caused great damage to underground facilities. In
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addition, Westchester contends that the final EIS did npt analyze the level of security
services needed during and after construction, especially since its police force is under a
"great strain" providing protection to government buildings, the water supply, the
transportation system, the Indian Point Nuclear Power Plan4 and lending assistance to
New York City. Mount Pleasant and Mr. Kahn contend that the final EIS failed to
consider how counter-terrorism measures can decrease pipeline safety and that the Interim
Order erred in issuing a certificate without anti-terrorist pipeline standards in place. The
Villages request that we prepare a supplemental EIS to discuss terrorism in light of the
fact that the Federal Bureau of Investigation issued a warIring about specific terrorist
threats against natural gaS pipelines. The Villages and Mr. Kahn also contend that the
Commission must require in the certificate that Millennium take adequate safety and
security measures to prevent and mitigate terrorist incidents.

Commission Holding2.

251. In light of the events of September II ~ 200 I, we recognize that pipeline operators
and regulators must consider the threat of terrorism~ both in approving new projects and
in operating existing facilities. However, the likelihood of future acts of terrorism or
sabotage occurring on Millennium's proposed pipeline, or 3:t any of the myriad natural gas
pipeline or energy facilities throughout the United States, is unpredictable given the
disparate motives and abilities of terrorist groups. The continuing need to construct
facilities to meet the market demand for supplies of natural gas is not diminished merely
because there is a threat of terrorist acts. Moreover, the unpredictable possibility of
terrorism does not support a finding that Millennium's pipeline should not be constructed.
We thoroughly explored numerous alternatives to the proposed route. Even in light of the
events of September 11, we find that the authorized route. through Westchester County is

)04the preferred route.

252. Increased. security awareness has occurred throughout the industry and nation.
Following September 11, President George W. Bush established the Office ofHomeland
Security with the mission of coordinating the efforts of all executive departments and
agencies to detect, prepare for, prevent, protect against, respond to, and recover from
terrorist attacks within the United States. In cooperation with other Federal agencies and
industry trade groups, we have joined in the efforts to protect the energy infrastructure by
taking actions to reduce the threat of terrorism or sabotage. We believe that the concerns

lo4Iroquois Gas Transmissjon, L.P ., 98 FERC , 61,273 (2002).
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raised in this proceeding fall within the scope of these ongoing efforts to protect the more

than 300,000 miles of interstate natural gas transmission pipetines!05

253. Safety and security are important considerations in any Commission action. We
are confident that Millennium's pipeline can be safely constructed and operated in the

authorized construction corridor.

lOo-Foot OffsetP.

:HackgroundI.

254. The NYPSC and Millennium developed a Memorandum of Understanding
(Memorandum) and supplemental Memorandum of Understanding (supplemental
Memorandum) to address pipeline construction within 1,500.feet of Consolidated
Edison's power line corridor. The additional design, construction, operation, and .

maintenance recommendations in the Memorandum and supplemental Memorandum are
more rigorous than the DOT's requirements for pipeline conStruction. The Interim Qrder
adopted the recommendation in the final EIS, originally proposed by the NYPSC, that
Millennium construct its pipeline 100 feet from Consolidated Edison's conductors on that

portion of the pipeline that follows Consolidated Edison's right-of-way.

Reguests for Rehearin~2.

255. Cortlandt contends that there is no data in the record to support a lOO-foot offset
from the outermost Consolidated Edison power line on the ConEd Offset!Taconic
Parkway Alternative as being a reasonably safe distance for blasting. On the contrary,
Cortlandt asserts that many submissions in the record indicate that a lOO-foot offset is not
safe. Cortlandt asserts that the Commission improperly relied on a "back-room deal"
between Millennium and the NYPSC (the Memorandum and supplemental
Memorandum) to certi~cate the lOO-foot offset without independently verifying the

information.

Commission Holding3.

256. The DOT is mandated to provide pub]ic safety under 49 U.S.C. Chapter 601. The

Research and Specia] Programs Administration's (RSPA), Office ofPipe]ine Safety,
administers the nationa] regu]atory program to ensure the safe transportation of natura]

Josld.
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gas and other hazardous materials by pipeline. It develops safety regulations and other
approaches to risk management that ensure safety in the design, constrnction, testing,
operation, maintenance, and emergency response of pipeline facilities. Many of the
regulations are written as performance standards that set the level of safety to be attained
and allow the pipeline operator to use various technologies to achieve safety. The RSP A
ensures that people and the enviromnent are protected from the risk of pipeline incidents.
This work is shared with state agency partners and others at the Federal, state, and local
level. Section 5(a) of the Natural Gas Pipeline Safety Act provides for a state agency to
assume all aspects of the safety program for intrastate facilities by adopting and enforcing
the federal standards, while section 5(b ) peimits a state agency th~t does not qualify under
section 5(a) to perform c(!rtain inspections and monitoring functions. A state may also act
as the DOT's agent to inspect interstate facilities within its boundaries. The DOT ,
however, is responsible for enforcement action. The majority of the states have section
5(a) certifications or section 5(b) agreements, while nine states act as interstate agents.

257. The NYPSC is the designated representative of the DOT in regard to issues related.to pipeline design, construction, and operation in New York. The NYPSC is ,the .

appropriate agency to develop the protocols in the Memorandum and supplemental
Memorandum. These documents were filed with the Commission, are in the public
:record in this proceeding, and have been available for review and public comment. In the
Memorandum and supplemental Memorandum, the NYPSC and Millennium agreed to
more stringent pipeline design, construction, operation, and maintenance requirements
than required by the DOT to protect the public, Millennium's pipeline, and Consolidated

Edison's electric transmission lines.

258. We conclude that a 100-foot offset from the electric conductors will allow
adequate space for clearance between the construction equipment and conductors. It will
also minimize the distance between the pipeline and the towers, reducing the area that
needs to be cleared for the construction right-of-way. Cortlandt has provided no
information here that would convince us to modify the findings in the Interim Order and

the final EIS that the 160- foot offset is adequate.

Cathodic ProtectionQ.

259. The DOT requires that cathodic protection be installed and placed in operation
within one year after completion of pipeline construction.J06 The DOT ,however, has
identified an example of a pipeline project where significant corrosion occurred even

10649 C.F.R. § 192.455(a)(2)
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though af~ropriate facilities were installed within the one year cathodic pro~ection
window. 7 Thus, the DOT recommends that we impose additional requirements on

Millennium where the pipeline would be constructed across; along, or within powerline
rights-of-way, particularly near the heavily populated New York City metropolitan area.
Specifically, the DOT recommends that Millennium be required to:

.determine the location of pipelines and rectifiers or other sources of impressed
current nearby or within the right-of-way before constructing the pipeline;

.conduct a stray current survey as soon as practical after the pipeline is buried;

.initiate prompt steps to mitigate detrimental effects of stray current; and

.jnstal1 and placejn service the cathodic protection as soon as practical, but no
later than three months after the completion of construction.

260. We believe that the DOT's additional requirementS are reasonable to protect the
pipeline along Consolidated Edison's electric rightS-of-way,in Westchester County. We
also believe that the DOT's recommendation should be clarified to the extent that the
meaning of the phrase "completion of construction" be interpreted not as completion of
construction of the entire proposed pipeline, but as completion of construction along or
within the powerline right-of-way. However, this interpretation may be refined by the
DOT during the required plan development that will address the DOT's issues.

261. Thus, for all locations where Millennium's pipeline will cross or be constructed
along or within Consolidated Edison's powerline rights-of-way, Millennium shall in
consultation with the DOT develop a plan by which it will:

detennine the ]ocation of pipe]ines and rectifiers or other sources of
impressed current nearbyor within the powerline rights-of-way before
constructing the pipe]ine;

a.

conduct a stray current survey as soon as practical after the pipeline is

buried;
b.

identify and initiate prompt steps to mitigate detrimental effects of stray
current; and

c.

JO7~ the June 14,2002 memo to the file regarding a June 7,2002 e-mail from the

DOT.
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d. install and place in service the cathodic protection as soon as practical, but
no latter than three months after completion of pipeline construction within
a powerline right-of-way.

262. Millennium shall file the plan and anyadditional DOT recommendations for
construction across, along, or within powerline rights-of-way with the Secretary prior to
construction.

Endangered and Threatened SneciesR.

Reguests for Rehearin21.

263. The Villages contend that Haverstraw Bay is a "designated habitat" and spawning
ground for the Federally endangered shortnose sturgeon and that blasting in the sturgeon's
spawning and overwintering ground will increase the potential impact on this species,
including the potential for direct fish mortality .The 'Villages assert that the Commission
can no longer conclude that the certificated crossing method rninirnizes the impacts to the
shortnose sturgeon since Millennium indicated that blasting will be required.

264. Riverkeeper contends that the certificate is improper under the Endangered
Specjes Act of 1973 and the Magnuson-Stevens Fishery Conservatjon and Management
Act (Magnuson-Stevens Act) because the Biological Assessment and the EssentjalFish
Habitat Assessment did not consider the effect ofblastjng on the essentjal fish habitat of
the shortnose sturgeon in the Hudson River. Specjfical1y, Riverkeeper contends that the
Magnuson-Stevens Act regulations require that the Federal agency issuing a license
consult via an Essentjal Fjsh Habitat Assessment with the NMFS to determine jf a project
would "adversely affect essentjal fish habitat." Riverkeeper asserts that the NMFSmay
jssue an Incidental Take Statement jf the NMFS concludes that incjdental jmpact to the
specjes or jts habjtat wil1 be mitigated, the specjes survival wjl1 not be jeopardized, and
alternatjves are not feasjble. Rjverkeeper majntajns that the Commjssion has not satjsfied
thjs procedure sjnce the NMFS' Incjdental Take Statement, prepared jn response to the
Essentjal Fjsh Habjtat Assessment, authorizes the incidental taking of a shortnose
sturgeon only from the dredge-and- fil1 procedures, rather than blasting. Rjverkeeper js
also concerned that the Essentjal Fjsh Habitat Assessment djd not substantjal1y address
alternatjves. Fjnal1y, Riverkeeper asserts that any takings of the specjes not authorized by
thjs process are jn vjolatjon of the Endangered Specjes Act.

265. The Villages claim that the final EIS did not identify the Croton River on the list of
open cut waterbodies that are known bald eagle habitats since bald eagles are known to
inhabit the Croton River Gorge~ including the pipeline crossing location. The Villages
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contend that while the final EIS discussed the effect of turbidity on the ability of bald
eagles to forage on the Hudson River, the final EIS did not address the impact of the
resuspension of contaminated sediments on the bald eagle. The Villages point out that
the Commission acknowledged that dredging will cause increases in bioaccumulation of
toxic substances and decreases in biological productivity in Haverstraw Bay but assert
that the failure to consider the direct and cumulative effects ofbioaccumulation on bald
eagles is a gap in the final EIS and the Interim Order. The Villages contend that the final
EIS failed to characterize the bald eagles' use of the Hudson and Croton Rivers as limited
to overwintering, asserting that bald eagles use these areas in the spring and fall. The
Villages assert that the Commission should require construction plans for any
construction work that would be conducted in areas ofknown bald eagle activity.

Commission Holdin22.

266. Haverstraw Bay is not a spawning ground for shortnose sturgeon as stated by the
Villages. Theshortnose sturgeon spawns upstream ofHaverstraw Baynear Coxsackie,
New York. Thus, blasting to construct Millennium's pipeline will not affect shortnose
sturgeon spawning habitat or spawning activities.

267. Havers1raw Bay, however, is a summer foraging and overwintering area for the
shortnose sturgeon.1O8 Thus, we required Millennium to complete its river crossing
between September 1 and November 15. This construction window was selected to
minimize impacts on various aquatic species that use Haverstraw Bay, including the
shortnose sturgeon.l09 For this reason, blasting will not occur when shortnose sturgeon
are overwintering in the bay since construction activities will occur between September I
and November 15.

268. Riverkeeper has confused the Endangered Species Act of 1973 and Magnuson-
Stevens Fishery Conservation and Management Act regulatory processes. The
Endangered Species Act addresses issues related to Federally threatened or endangered
species. The Magnusori-Stevens Act addresses issues related to certain managed fish
species that the NMFS has designated essential habitat.))O The NMFS does not issue

JO8~ section 4.6.1 in the final EIS and the Biological Assessment

]09~ section 5.3.4 in the final EIS and the Biological Assessment.

JJ~averstraw Bay is not a "designated habitat" for shortnose sturgeon under the
Magnuson-Stevens Act.

( continued.
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Incidental Take Statements under the Magnuson-Stevens Act. Under the Endangered
Species Act, the NMFS may issue a Biological Opinion and an Incidental Take Statement
with certain requirements for projects that affect Federally threatened and endangered
species. The NMFS did this with regard to Millennium's crossing ofHaverstraw Bay and
its affect on the shortnose sturgeon.

269. Riverkeeper and the Villages contend that the conclusions in NMFS' Biological
Opinion and Incidental Take Statement are now void since blasting was not addressed.
The Interim Order, however, required Millennium to enter into consultation with the
NMFS on blasting. Thus, our staff initiated fonnal consultation with the NMFS under
section 7 of the Endangered Species Act and the Essential Fish Habitat (EFH) section
305(b ) provisions of the Magnuson-Stevens Act and prepared a supplemental Biological
Assessment and a supplemental EFH Assessment for NMFS that addressed the possible
need for blasting near the east side of the Hudson River.

270. The NMFS reviewed the supplemental Biological Assessment and the
supplemental EFH Assessment. On September 9,2002, the NMFS filed a letter
recommending additional mitigation to avoid the potential taking of shortnose sturgeon
and to protect fish with designated essential fish habitat in the Hudson River where
bl~ting .would occur. We concur with the ~FS' recommenda~on~ an~ wi~1 re~uire
MIllennIUm to use the NMFS' recommendatIons when constructIng Its pIpelme! I

271. The Villages cite page 5-81 to claim that the final EJS did not include the Croton
River in a list of open cut waterbody crossings where there is known bald eagle activity.
,The proposed crossing of the Croton River under the 9/9A.Alternative would have
required..a horizontal directional drill, not an open cut crossing. For this reason, the
Croton River crossing was not identified on a list of open cut waterbodies. Further,
section 5 in the final EIS discussed the 9/9A Alternative, not the ConEd Offsetffaconic
Parkway Alternative that is discussed in section 6 of the final EIS.

272. The final EIS did not characterize the area near the Hudson and Croton Rivers as
only being for overwintering by bald eagles. Rather, the final EIS stated that the bald
eagle is known to overwinter in this area, but that activity at the Hudson River location
also includes feeding and roosting. With the exception ofbald eagle activity areas
identified in the final EIS and the"Biological Assessment, no specific bald eagle activity

110{ ...continued)

I lIThe NMFS' recommendations are listed in Appendix B,
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occurs in the vicinity of the pipeline, but bald eagles are potentially present and any bald
eagles found at these locations are most likely to be engaged in feeding, perching, or

...112
roosting actIvIty .

273. The FWS is concerned about the impact of construction activities on bald eagle
overwintering or nesting areas. The FWS did not raise concerns about the
bioaccumulation in bald eagles from contaminated substances that might be resuspended
by the trenching operation. Based on current information on the distnDution of nest sites
and wintering areas and the conservation measures identified in the final EIS, the FWS
agreed that the proposed project was not likely to adversely affect or jeopardize the
contiriued existence of the bald eagle. This concurs with our staffs conclusions in the
Biological Assessment.

274. The finalEIS determined that Millennium's pipeline could have limited adverse
effects on the bald eagle nesting and winter habitats as a result of project construction,
especially where blasting is required.113 Thus; the Interim Order included environmental
condition 37 which required Millennium to coordinate with the FWS and theNYSDEC to
develop construction plans in bald eagle activity areas where blasting would occur. The
FWS, however, recommended that Mill~ium develop special construction plans in the
bald eagle activity area near the Mongaup River/RioReservoir and the Interim Order
included this recommendation in environmental condition 36. The FWS did not raise
concerns about the need for special construction plans in any other areas or where other
types of construction related activities would occur. For this reason, we will not require
Millennium to develop additional construction plans, as suggested by the Villages.
Nevertheless, since bald eagle use of the areas near Millennium's pipeline may change
before construction begins, environmental condition 38 required Millennium to continue
to consult with the FWS and the NYSDEC to determine if any additional nest sites have
been found in the vicinity of the construction area.

So Dioxin

Reguests for RehearingI.

275. Consolidated Edison acknowledged using herbicides containing dioxin within its
right-of-way. For this reason, the Villages and Cortlandt contend that the Interim Order
and the final EIS did not adequately address the fact that blasting could spread dioxins via

JJ3~ section 5.6.3 in the final EIS
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dust for hundreds of feet where it could be inhaled by residents adjacent to the
construction right-of-way. They assert'that Millennium sampled for herbicides, but not
dioxins, within the right-of-way and that Croton-on-Hudson sampled for dioxin near the
right-of-way but was not allowed by Consolidated Edison to sample on the right-of-way.
Thus, they claim that there is no direct empirical data regarding dioxin levels along the
construction right-of-way.

276. The Villages assert that Croton-on-Hudson's consultant's review ofMillennium's
dioxin analysis shows that Millennium's analysis is based on incorrect assumptions about
the half life for dioxin. The Villages state that the half life for dioxin is 20 years, whereas
Millennium used a half life of one year.

277. The Villages claim that the Interim Order's conclusion that the dioxin levels
identified by Croton-on-Hudson were below regulatory guidelines for cleanup is
misplaced, because the range of diox.in levels were above certain risk-based remediation
goals for residential soils in Environmental Protection Agency (EP A) Regions 3 and 9.
The Villages assert that some of Croton-on-Hudson's test results could be due to "spray
drift" or migration of contaminants from the right-of-way and that it would not be
unreasonable to expect that the concentration of dioxin within the right-of-way would be
higher. The Villages assert that the final EIS speculated that the levels found by Croton-
on-Hudson may represent background levels of dioxin. Even if this is true, the Villages
point out that the EP A indicates that toxic effects may occur at background levels.

278. The Villages and Cortlandt contend that the Commission erred in not.requiring
direct and independent sampling of dioxin on the right-of-way to detect actual levels of
dioxin along the right-of-way before issuing the certificate. The Villages contend that
NEP A requires that when there is "incomplete information relevant to reasonably
foreseeable significant adverse impacts" and that "the overall costs of obtaining it are not
exorbitant" the licensing agency must include the information in the EIS. Cortlandt
asserts that the Commission should issue a revised draft EIS that assesses the potential
impacts of dioxin contamination based on actual data and should incorporate these results
into the assessment of Millennium's pipeline.

2. Commission Holding

279. The final EIS and the Interim Order addressed the dioxin and herbicide sampling
conducted by Croton-on-Hudson and Millennium and the comments responding to
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Croton-on-Hudson's sampling, assumptions, and conclusions.114 The tinal EIS also
addressed the fact that there was no direct sampling of the levels of dioxin that would be
within the pipeline's construction right-of-way and discussed whether Millennium should

conduct additional sampling.llS

280. In regard to the comment that Millennium used an inaccurate balflife for dioxin,
the EP A states that the balflife for dioxin ranges from less than one year to about three
years at the soil surface and up to 12 years at deep or interior soils}16 Thus, we find that
Millennium's assumption of a one year half life for dioxin is appropriate since the

assumption conforms with the EP A.

281. The final EIS discussed the background value for dioxins because the analyses
filed by Croton-on-Hudson and Millennium did not include this infonnation. We believe
that the background value for dioxins should be considered when evaluating the
suspected additional contribution of a contaminant from a specific source. Croton-on-
Hudson's coilsultantspeculated that the concentrations of dioxins reported in its analysis
of samples collected outside of Consolidated Edison's right-of-way could be the result of
drift or migration of pesticides from the right-of-way. However, the herbicides evaluated
(2,4-Dand 2,4,5- T) and the dioxin evaluated (2,3,7,8- TCDD) are known to bind tightly to
soil particles. Thus, we conclude that there would be limited migration from the
application area, which was on the cleared portions of Consolidated Edison's right-of-

way.

282. Further, the final EIS stated that technicians typically apply herbicides with a
sprayer to individual stems. This application method minimizes the potential for the
substance to drift to other areas where it is not intended oLneeded. Due to their
physiochemical prop:erties,JJ7 the herbicides 2,4-D and 2,4,5- T have a tendency to adhere
to soil and to not volatilize into the air. Both 2,4-D and 2,4,5- T are generally known to
degrade due to microbial biodegradation proc.esses or photochemical decomposition, with

11~.

JJ'National Primary Drinking Water Regulations Technical Factsheet on DIOXIN

(2,3,7,8- TCDD), h!!l2:/ /www .~a.gov/safewater/dwh/t-soc/di~xin.~~
b~://toxnet.nlm.nih.gQY search using Hazardous Substance Data Bank.

]]7Based on a revjew of the sorption coefficients, Henry's Law Constants, and

solubilities for these two compounds.
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persistency in the soil rarely exceeding one full growing season.118 They also have low to
moderate solubility in water and, as such; do not tend to leach and migrate with
groundwater flow. "S~y drift" during herbicide application would have been limited
since herbicides were not applied aerially, but were typically applied with a sprayer to
individual sterns as descnDed above.

183. Table 6.2.6.1-8 and figure 6.2.6-2 in the final EIS compare on a common scale the
Ctoton-on-Hudson sarnples with established risk-based screening criteria developed by
regulatory policy and risk-based benchmark values. A11 of the regulatory values are based
on long-term (!&, 25 to 30 years ) exposure to soils at the published concentrations. Since
the regulatory risk-based criteria are based on long-term exposure, a much higher level of
dioxin-Iike compounds would need to be present for the same risk for short-term
exposure, such as the possible exposure during the one- to three..;month-long construction
period. Further, figure 6.2.6-2 in the final EIS included illustrative risk-based screening
values (parts per billion [Ppb] of 2,3,! ,8- TCDD toxic equivalent) for other characteristic
exposure scenarios: a construction worker , an adolescent trespasser, and a child
recreator. The construction worker would have the lowest risk..;based screening value due
to the longer period of time the worker would be within the active construction work area~
The surlicial risk-based screening value would need to be at least 40 times greater than
the highest concentration measured by Croton-on-Hudson's testing for exposure risk to
construction workers. Further, since the herbicides were applied to the surface and 2,4-D,
2,3,5- T , and 2,3,7,8- TCDD tend to bind strongly to soil, they would not be likely to
migrate below the first six inches of soil.. 19 Thus, the concentration of any dioxins

present in the surface of the soil would be diluted by the spoil excavated for the five;. to ,...
six-foot trench.

284. The final EIS addressed the possible risk associated with the spread of dioxins
through the air as dust during blasting, stating that dioxins can migrate if soil is mobilized
by erosion or other means during construction, including dust released by blasting. The
final EIS also addressed the risk to people associated with this affect, since the risk
criteria used in the EP A Region 9 values account for dermal absorption and the inhalation
of particulates and volatiles of dioxin-like compounds in the soil, in addition to the intake
of contaminant from incidental ingestion.

JJ8~ htm:lltoxnet.nJm.nih.gov search using Hazardous Substance Data Bank.

JJ~ational Primary Drinking Water Regulations Technical Factsheeton DIOXIN

(2,3,7,8- TCDD), h!!1!://www .~a.gov/safewater/dwh/t-soc/dioxin.html;
http:lltoxnet.nlm.nih.gov search using Hazardous Substance Data Bank.
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285. Although there is no method that can suppress all of the dust that will be generated
during blasting, Millennium agreed to conduct routine dust suppression, particularly
during initial grading activities and where there is vehicle movement along the
construction right-of-way. We believe that Millennium's dust suppression activities will
limit the migration of fugitive dust. In additio~, we believe that additional dust
suppression methods can be part of the blasting protocol used in upland areas along
Consolidated Edison's right-of-way. Specifically, We will require that:

Millenniumsba11 include in the detailed blasting plan for construction along
the ConEd Offset/faconic Parkway Altemative, wbicb was adopted in the
,Interim Order, a dust suppression plan for use during blasting. Millennium
sball file the blasting plan with the SeCretary for reView and written
approval of the Director of OEP prior to construction

286. In conclusion, we do not believe that the risk from dioxin is significant, since
dioxin would have to be present in concentrations that greatly exceed any sampling
conducted by Croton-on-Hudson. To reach this conclusion, we considered the fact that
herbicides were applied only to cleared portions of Consolidated Edison's right-of-way,
dioxins tend to bind to soil and do not migrate from the application area, and most of the
pipeline construction would affect portions of Consolidated Edison's right-of-way that
had no herbicide application. Thus, we will not require additional dioxin sampling along
the construction right-of-way.

287. Finally; Cortlandt, and Not Under My Backyard (NUMB) requested permission to
sample for dioxin on Consolidated Edison's right-of-way. In response, Consolidated
Edison indicated that sampling would only be allowed if the Commission approved a
sampling protocol. The final EIS suggested that Consolidated Edison, Cortlandt, and
NUMB consult with EP A Region 2 or NYSDEC if there is continuing disagreement on
the sampling protocol. The final EIS also stated that we would have no objection to the
independent testing for dioxins on Consolidated Edison's right-of-way, ifCortlandtand
NUMB "feel that this is' necessary for peace of mind."12o Because we do not believe that
the risk from dioxin is significant, we do not believe that there is a reason for the
Commission to designate a sampling protocol here.
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T. Phosphoru~

Reguest for RehearingI.

i88. Cortlandt contends that the total maximum daily load (TMDL) requirements for

~e New Croton Reservoir were ignored in the finalEIS and Interim Order. Cortlandt

asserts that there are no studies in the final EIS or Interim Order that suggest that

compliance with Millennium's Environmental Constniction Standards would minimize

E hosphoru~ l~ad additions. to the Ne,,: Crot~n R~ervoir .~us, Cortlandt concl.udes that e CommIssIon's conclusIons regarding Mtllenmum's enVIronmental construction

c dards are guesswork. Cortlandt suggests that federal TMDL criteria prohibit any

~dditional phosphorus loading to the Reservoir no matter how minimal.

.Commission Holding2.

89. The final EIS addressed the question of whether phosphorus would be conveyed to

e reservoir by cons1ruction of Millennium's pipeline. Millennium's proposed
construction,would cross approximately 2.5 miles within the reservoir's drainage basin.
Since soil-bound phosphorus is the only potential phosphorus source that would be
affected by construction, strategies to eliminate phosphorus inputs to the reservoir would
need to address soil or sediment migration from the construction areas. Twoprocesses
are required for this migration to occur. First, soil erosion from the construction right-of-
way would need to occur. Using the Soil Survey ofPutnam and WestchesterCounties,
INew York published by the United States Department of Agriculture (USDA) in 1994, we
Ii examined the erosion potential of soils that would be affected by construction.
Specifically, we examined the "erosion hazard," defined as the "probability that damage "
I would occur as a result of site preparation and [tree] cutting where the soil is exposed ;

along roads,cskid trails, and fire lanes and in log-handling areas." Under the USDA's
ratings, a rating of "slight" indicates that no particular prevention measures are needed
under ordinary conditions, a rating of "moderate" indicates that erosion-control measures

are needed for certain activities, and a rating of "severe" indicates that special precautions

are needed to control erosion.

290. Based on our review, there is either a slight or no erosion hazard for approximately
89 percent of the proposed route through the reservoir watershed, a severe erosion hazard
for approximately nine percent of the route, and a moderate erosion hazard for
approximately two percent of the proposed route. Our review indicated that most of the
soils affected by construction through the reservoir watershed would have a generally low
susceptibility for erosion. Thus, we believe that the likelihood of construction activities
generating quantifiable levels of soil-bound phosphorus is minimal.
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291. The second critical process involves the movement of eroded soils off the
construction right-of-way and into the reservoir. This process is also unlikely to add
pbospboms to the reservoir because of the erosion control measures found in
Millennium's Environmental Construction Standards, our Upland and Erosion Control,
Revegetation, and Maintenance Plan (plan) and Wetland and Waterbody Construction
and MitigationProcedures (Procedures), and due to the physical separation between the
construction right-of-way and the reservoir. The objective of our Plan and Procedures is
not to allow any eroded sediments to leave the certificated construction route. This
objective is ensured through the use of silt fencing, slope breakers, and other pbysicaI
containment devices. Environrnental monitors would regularly inspect active
construction areas to insure that these devices are properly deployed and maintained until
affected areas are stabilized by revegetation.

292. Even if the erosion control measures allowed some migration of sediments, the
distance from the construction areas to the reservoir is substantial enough to conclude that
sheet runoff of soil into the reservoir is not a possible sediment transport mechanism. In
other words, sediment could only reach the reservoir via runoff entering watercourses,
then flowing downstream through numerous potential points of deposit, including Vernay
Lake, Shadow Lake, and Still Lake. Each depOsit point represents a potential natural sink
for sediments. We acknowledge that this description is an oversimplification of
numerous complex physical processes and that all portions of a watershed eventually'
contribute some nutrients to the receiving waters. However, there does not appear to be a
clear and direct pathway for sediments from the project area to reach the reservoir .

293. In conclusion, after consultation with the USDA's soil survey, we conclude that
erosion from the affected soils is a slight hazard over most of the 2.5-mile segment
through the reservoir watershed. In addition, Millennium will employ erosion control
measures along the constructionright-of-wayin accordance with its Environmental
Construction Standards and our Plan and Procedures. Environmerital monitors will
inspect the devices used to control erosion during construction to insure that they are
deployed correctly and 6perating. If these measures are unsuccessful, conveyance of soil-
bound phosphorus to the reservoir would be unlikely due to the length and nature of the
available pathways. Considering all of these facts, we conclude that any phosphorus
contribution would be minimal, temporary, and indiscernible.
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u. Catskill Agueduct

I. I~terim Order

294. In environmental condition 2&, the Interim Order required Millennium to develop a
,

.'te-specific plan for crossing the Catskill Aqueduct that would be reviewed by an
fudependent third-party engineering contractor who would be directed by the New York
~ity Department of Environmental Protection (NYCDEP). The final crossing plan would
be subject to the written approval of the Director of OEP. Millennium would not be able
~o construct its pipeline across the Catskill Aqueduct until its plan is approved.

2. Reguests for Rehearing

i295. The NYCDBP contends that the final BIS and the Interim Order should have -I
~ddressed the issue of the design of the pipeline crossing of the Catskill Aqueduct at the
,Bryn Mawr Siphon in Yonkers, New York, rather than requiring Millennium to finalize
ithe site~specific plan and have the CoJ:DrnissioIi review the plan after the certificate is
:issued. The NYCDBP asserts that the Commission's review does not give it the right to
approve the final aqueduct crossing. The NYCDBP believes that the Commission should
require Millennium to complete the site-specific plan for the aqueduct crossing, including
alternative crossing locations as needed, so that the NYCDBP can conduct an independent
review ofthe-plan to determine ifit is acceptable. The Villages and Cortlandt also cite
the COB's concerns about construction on the integrity of the Bryn Mawr Siphon, as well
as security risks posed by the project.

3. Commission Holding

296. The final EIS and the Interim Order considered the issue of the crossing of the
Catskill Aqueduct to be an engineering design issue. In environmental condition 28, we
required a site-specific pIan that will allow the details of the crossing to be analyzed prior
to construction of the pipeline. This review includes a requirement for an independent
consultant, chosen by the NYCDEP and under its direction, to conduct a technical
analysis ofMillennium's site-specific plan. The requirement also states that the site-
specific crossing plan may include an alternative crossing location. The intent was that
the NYCDEP would be a party to developing the final plan, since it would be
coordinating the design review and can provide comments and suggestions for
modification. Thus, the NYCDEP would contribute to the development of the final plan
prior to Millennium filing the plan wjth the Commissjon, as requjred in the Interim Order.
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97. On Apri116, 2002, th~ NYCDEP revoked the pennission it had given Millennium
o conduct an on-site investigation of the Catskill Aqueduct so that Millennium could

develop its final site-specific crossing plan. As a result, Millennium cannot comply with

e conditions in the Interim Order. In the Interim Order, we stated that:

Any state or local permits issued with respect to the jurisdictional facilities
authorized herein must be consistent with the conditions of this certificate.
We encoumge coopemtion between interstate pipelines and local
authorities. However, this does not mean that state and local agencies,
through application of state or local laws, may prohtDit or unreasonably
delay the construction of facilities approved by this ColDJDission!21

298. Since the NYCI!>EP is not engaging in a cooperative consultation process with
Millennium, we will modify environmental condition 28 so that if the NYCDEP does not
give permission for Millennium to conduct on-site inspections of the Aqueduct crossing
area within 30 days of the date of this order, our staffwill direct the third-party consultant
who reviews the crossing plan. This will relieve Millennium of any obligation to get

permission from NYCDEP .
I

299. On April 12, 2002, the COB filed a letter with the Commission, requesting that it
be included in the review process of the site-specific crossing plan for the Catskill
Aqueduct. We see no problem with this request. Thus, we will modify environmental
condition 28 to require Millennium, prior to construction, to file for, and obtain approval
of, its Catskill Aquedqct crossing pl~n from the Director of OBP and the COB.

The Briarcliff Manor Public SchoolsVII.

R~guests for Rehearing1.

300. Mount Pleasant, the BriarcliffPublic Schools, the Villages, and Mr. Kahn contend
1hat the final EIS did not consider the consequences of locating a pipeline about 150 feet
from the Todd Elem~tary School and 750 feet from the BriarcliffMiddle and High
Schools. As an altern~tive, the Villages contend that if the project were constructed on
the opposite, or east side, of the Taconic State Parkway it would increase the distance

12197 FERC at p. 62,344. ~, ~.g., Scbneidewind v. ANR Pipeline Co., 485 U.S.
293 (1988); National uel Gas Supply v. Public Service Commission, 894 F.2d 571 (2d
Cir. 1990); and Iroqu is Gas Transmission System, L.P ., ~ ill., 52 FERC ~ 61,091 ( 1990)

and 59 FERC ~ 61,09 (1992).
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from the Todd Elementary School and the 39 homes on the west side of the parkway, arid
would avoid a wetland. (This variation is known as the Taconic State Parkway East
Variation.) The Villages note that the east side of the parkway is relatively undeveloped
with only six homes near the pipeline, no schools, and one wetland. The Villages assert
that there are three Consolidated Edison power line towers near the route but that the
towers are at a sufficient 'distance to allow for safe construction of the pipeline. The
Villages contend that merely relying on the DOT's safety standards, as modified by
Millennium and the NYPSC in their Memorandum and supplemental Memorandum, is
not an adequate response.

301. The BriarcliffPublic Schools and the Villages also assert that the final EIS fails to
consider a newly instal.ed sewer line along a portion of the Taconic State Parkway that
could threaten the integrity of the pipeline and pose a serious danger to the school
population. The BriarcliffPublic Schools and Mr. Kahn contend that the final EIS did
not acknowledge safety risks resulting from the interaction of the Consolidated Edison
electric corridor and the pipeline and did not acknowledge safety risks because the
pipeline is located on a busy highway.

302. Mount Pleasan~ the Briarcliff Public Schools, and Mr. Kahn contend that
Millennium failed to notify all of the residents in the Briarcliff Manor School District
about the proposed pipeline as required by NEP A.

2. Commission Holding

303. The final EIS addressed the issue of pipeline safety and the location of
Millennium's pipeline along and within ~e right-of-way of the Taconic State Parkway
near the three schools.1Z2 Millennium's pipeline would be constructed in accordance with
the DOT's regulations which address pipeline design, construction, operation, and
maintenance requirements}23 The Memorandum and supplemental Memorandum
between Millennium and the NYPSC modified the DOT's regulations by subjecting the
proposed pipeline to even more exacting safety measures, including increased pipe wall
thickness, more stringent pipe durability criteria, higher pressure testing requirements,
and more frequent smart pig surveys. The NYPSC developed the Memorandum and
supplemental Memorandum based on placing the pipeline along the west side of the
Taconic State Parkway. The NYPSC determined that this is the better location based on
electric service reliability issues when the pipeline is in operation. The final EIS found

)22~ section 6.2.6.1 in the final EIS.

J23Section 5.12 in the final EIS addressed pipeline safety.
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at these measures adequately address the safety concerns associated with the proximity
of the pipeJine to the school and the Interim Order concurred with this finding. In
addition~ the Villages do not mention that the TaconicState Parkway East Variation
wouJd pJace the pipeline cJoser to the BriarcliffManor' Middle and High Schools and
Pace University (these schools are on the east side of the Taconic Parkway). The Villages
also provide no basis for their statement that the pipeline could be constructed safely near
Consolidated Edison's electric transmission towers. Thus~ the rehearing requests have not
provided any new information that would persuade us to modify our findings in the

Interim Order.

304. In addition, the final EIS addressed the fact that the sewer line will be near the gas
pipeline} 24 For this reason, the Interim Order required that Millennium file a site- .

specific plan for construction near the sewer line to ensure that the installation of the
pipeline will not interfere with the sewer line.I

305. The fmal EIS addressed the issue of locating Millennium's proposed pipelineaJong
or within Consolidated Edison'spower line conidor including the ConEd Offset/faconic
Parkway Variation.12S Since the fmal BIS analyzed safety issues along the entire conidor
I where the pipeline would be proximate to Consolidated Edison's right-of-way, the final
IBIS' analysis included the area near the Briarcliff schools.

306. The New York State Department of Transportation (NYSDOT) allows utility
construction, including the construction of natural gas pipelines, within its highway
rights-of-way, including the Taconic State Parkway. Millennium will construct its
pipeline pursuant to NYSDOT's requirements for safe utility construction and operation
within highway corridors.

307. In compliance with the regulations implementing NEP A, we placed notices of
intent regarding Millennium's proposals in the Federal Register and mailed the notices of
intent to various parties, local and state government authorities and agencies, Federal
agencies, interested environmental groups, news media, and other interested parties. We
I were not required to notify everyone in the school district about Millennium's proposals.

)24~ section 6~2.6.1 in the final HIS

in the final EIS.J25~ section 6(2.



Docket No. CP98-150-000, ~ m. .: 94 -

w. The Indian Point Nuclear Power Plant

308. Westchester contends that the Commission failed to consider the impact of the
pipeline on the evacuation plan for the Indian Point Nuclear Power Plant and that the
analysis of ~Iternatives in the final EIS does not include any discussion of the impact of
construction on the evacuation route.

309. The final EIS discussed the emergency evaluation route as it relates to the 9/9A
Alternative.126 The current designated evacuation route for the Indian Point Nuclear
Power Plant includes the southbound lanes of U.S. Route 9 and State Route 9A (part of
the 9/9A Alternative). Our staff consulted with a Program Specialist at the Radiological
Emergency Preparedness Branch of the Federal Emergency Management Agency
(FEMA) about the proposed construction. FEMA stated that it will require detailed
construction drawings to evaluate the impact of construction on the evacuation route and
that Millennium will need to develop a contingency plan with county and local
governments to minimize adverse impacts on the federally approved Radiological
Emergency Preparedness PIan (FEMA, 200 I ). In addition, FEMA stated that any
alternate routes identified in the Contingency PIan, as well as the potentially degraded
capability of the established evacuation route, must be reviewed by professional traffic
engineers atFEMA. FEMA's procedure will apply to any roadway that is part of the
evacuation plan or any modified evacuation plan.

;310. We did not receive any comments raising concerns about the use of the Taconic
State Parkway in connection with the Radiological Emergency Preparedness Plan prior to
issuing the Interim Order. Nevertheless, on rehearing, we will require Millennium to
consult with FEMA, and appropriate New York State agencies, to prepare a Contingency
Plan for roadways that are part of the Radiological Emergency Preparedness Plan
evacuation routes. It is not unreasonable to assume that the evacuation routes may be
modified by these agencies to adjust to changes in population near the Indian Point
Nuclear Power Plant. Thus, we will require that:

Millennium shall consult with and assist FEMA, appropriate state agencies, and
local governments to develop a Contingency Plan for the emergency evacuation
route for the Indian Point Nuclear Power Plant where project construction may
affect the evacuation route. Prior to construction, Millennium shall file the final
Contingency Plan with the Secretary .

]26~ sectjon ;5.8.1 jn the final EIS
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x. The Jane E. Lflle Memorial Arboretum

Interim OrderI.

3.1. The Interim Order required Millennium to construct its pipeline approximately 35
feet closer to Consolidated Edison's power lines in the Jane E. Lytle Memorial Arboretum
(Arboretum) to minimize tree clearing.127 The Interim Order also required Millennium to
prepare a site-specific plan for construction in the Arboretum.

2. Reguest for Rehearin~

312. The Vinages contend that Minennium'spipeline win have serious and irreversible
~acts on the Arboretum, asserting that the pipeline win disrupt and destroy, in part, theItt:cological, educational, and recreational uses of the Arboretum. Specificany, the .

yinages assert ( I) that the final EIS did not assess the impacts of these uses of the
!\rborettim; (2) that the pipeline will cut across and will be within the northern boundary
of the Arboretum and win require forest clearing along a 50;..foot-wide construction right-
of-way; (3) that the final EIS and the Interim Order did not discuss the impact of the 10-
foot-wide, pennanent, treeless right-of-way that would be required through the
JArboretum; (4) that the pipeline will have a si~ificant impact on the aquatic habitat and
Iwetlands within the Arboretum because it win cross one perennial and several
~ntennittent streams that supply the wetlands in the Arboretum; (5) that clear-cutting will
jencourage the growth of invasive vegetative species such as Pragmites australis; and ( 6)
lthat, at a minimum, the Commission should require a re-route to avoid all direct impactsI: to the Arboretum.

Commission Holding3.

313. By moving the pipeline approximately 35 feet closer to the electric ~owers (by
measuring the offset from the centerline of the towers rather than the outermost
conductor), most of the construction of Millennium's pipeline would be within
Consolidated Edison's right-of-way, rather than within the Arboretum. As the Villages
pointed out, the NYPSC advised the Commission that in the vicinity of the Arboretum,
the risk of the closer placement of the pipeline to the power lines was acceptable for a

J27The Arboretum is a 20-acre public park, consisting of a natural wetland and

forest
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jimit~d distance.128 In addition, Millennium bas proposed aSO-foot-wide constrUction

~gbt-of-way for constrUction adjacent to the Arboretum.

14. We required Millennium to develop a site-specific plan with Arboretum
epresentatives to address their concerns, to rninirnize impact on the Arboretum and its
etlands, and to include their recommendations for restoration. This consultation is not
nly for the Arboretum property that might be directly affected, but for construction
.thin the adjacent Consolidated Edison property since construction would affect the

nnial and intermittent streams that feed the wetlands within the Arboretum. The site- .

ecific plan for this constructiQn should try tQ maximize the use of the cleared portion of
Consolidated Edison's right-of-way, minimizing the Deed to clear trees along the outer

rtionofConsolidated Edison's right-of-way. This could mean a further reduction, of the.
right-of-waywidth past Arboretum property. ,;

315. For the segment of the pipeline adjacent to the Arboretum, we encourage
Millennium to make every effort to develop a plan that minimizes the need to clear trees
along the outer part of Consolidated Edison's right-of-way. By using the cleared portion
of Consolidated Edison'sright-of-way, Millennium would remove the proposed pipeline
from the Arboretum's property. We believe that Millennium could construct this segment
of the pipeline with a drag section. Constructing the pipeline in this manner could also
reduce the land requirements, the construction right-of-way width, and the need to clear
trees. Millennium's plan should also ensure that construction and restoration of the

disturbed area is completed quickly.
I

316. It is difficult to icontrolPhragmites once the weed has been established.
Phragmites exist within Consolidated Edison's right-of-way where wetlands are open to
sunlight. The plant does not exist in the Arboretum wetlands which are forested and
shady. Millennium committed to the long-term removal of Phragmites that may spread
into the Arboretum as part of its plan to control the spread of the weed. Further, by
maximizing the use of the cleared Consolidated Edison right-of-way and minimizing the
removal of trees outside the cleared corridor, more of the Arboretum property win remain
forested and shaded. The shaded areas created by the forest cover discourage the

establishment of Phragmites .
,

317. The DOT's regblations require a IO-foot-wide treeless corridor centered over the
pipeline so that the ground surface over the pipeline can be visually inspected. The final
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~IS discussed the visual impact ofhaving a clear right-of-way .129 However, the corridor
at this location would be adjacent and, to the greatest extent possible, within the existing
cleared Consolidated Edison corridor. This will minimize the impact of the treeless
Gorridor on the Arboretum since the corridor will be within a previously disturbed, linear
~ti1ity corridor.

Y. Croton-on-Hudson's Water SunRII

1. Reguest for Rehearing

~ 18. The Villages contend that the Co~ssion violated NEP A by arbitrarily
dismissing its concerns about Croton-on-Hudson's well field and water supply; The
i\rillages contend that the Commission treated the Croton-on-Hudson wellfield and water
~ply issue different than it treated the water supply issue for Peter Supa's property in
hpstateNew York. The Villages point out that the Interim Order contained a condition
~ environmental condition 58) requiring a site-specific study for the Supa property, but did
~ot require one for Croton-on-Hudson's wellfield and water supply.

2. Commission Holding

131,9. There are substantial and discernable differences between the drinking water
supply system for Mr. Supa and the valley-fill aquifer for Croton,..on-Hudson. Obviously,
Ithere is a difference in the water volume between Mr. Supa's water supply system, which
I consists of a spring outlet and a 1,000-gallon cistern, and an aquifer that supplies water
: for approximately 7, 100 people. Mr. Supa's spring outlet consists of a single (or limited
I series) of discrete above-ground and near surface discharges of groundwater, whereas

Croton-on-Hudson's aquifer consists of multiple lateral flow paths at some distance below
the ground surface. The final EIS determined that the possibility of intercepting Mr.
Supa's water supply was remote. However, because the Supa groundwater source is
discrete and is expressed surficially, trench construction could theoretically intercept
Supa's water supply. For this reason, we adopted environmental condition 58.
Conversely, the valley- fill aquifer is a deeper and more diffuse feature. Thus, we do not
believe that pipeline trench construction could intercept or otherwise affect the primary
flow patterns within the aquifer. Furthermore, in the unlikely event that flow were
intercepted, we do not think that the impact could affect the overall water supply of
Croton-on-Hudson. Nevertheless, to further reduce what we consider to be an extremely
unlikely outcome, we restricted the construction window to coincide with seasonal low

129~ section 5.8.6.lin the final EIS
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flbw periods and what would typically be a time of year that experiences lower groundI 130
water elevations.

3~O. The Vil1ages' assertion that the final EIS suggested that blasting would improve
the aquifer recharge is erroneous. The final EIS stated that previously sealed infiltration
pathways could be opened by blasting. The final EIS did not state that this would resultI
in an improvement to the aquifer .

Wetlandsz.

Reguest for Rehearing1.

~21. The Villages contend that the final BIS'assessment of impacts to wetlands is
inadequate and prematurely concluded that wetland impacts would be minimal. The
Villages clairnthat the Millennium's proposals fail to comply with BP A guidelines,I
~ontending (I) that section 404 of the Clean Water Act, regarding the discharge of
flredged or fill material into waters of the United States, requires a pennit from the COB;
(2) that the final BIS lacks a site-by-site description of the function, value, impacts, and
mitigation measures necessary for each ~f the 673 wetlands crossed by the proposed
pipeline; and (3),that Millennium does not include the required wetland restoration and
mitigation plans it must develop to compensate for destroyed wetlands, as required in the
~ A's section 404(b )( I) guidelines. To support its position, the Villages cite an April 27,
~oo I letter from the BP A.

Commission Holdin~2.

1322. The final EIS did not state that wetland impacts would be minimal. Rather, the
I
I final EIS indicated that Millennium's proposed and our recommended mitigation would

ts 131
'tn1mrnIZe constructIon Irnpac .

323. Millennium filed in the public record a site-by-site description of all of the
wetlands to be crossed consistent with the EP A IS ~idelines. The final EIS did not

J30The seasopa] restriction is based upon historica] streamflow and rainfaJ] data.
These data suggest that extre~e meteorological events, such as hunicanes, do not
commonly occur during this period and that, even if an extreme event were to occur,
practical constraints on construction activities wou]d prevai] during the event and its
immediate aftermath.

J3J~ section 5.7.3 in the final E]S.
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i~clude a description of each of the 673 wetlands because it would be voluminous and

~cyclopedic.

324. The Villages rely on an April 27, 200 1 letter from the EP A to claim that
~illenniurn did not submit the required wetland restoration and mitigation plans. The
EP A, however, filed comments addressing the adequacy of the wetland information after
the April 27 , 2001 letter cited by the Villages. Specifically, in a December 7,20011etter
from the EP A that comments on the final EIS, the EP A stated that it had reviewed the
~etlands mitigation plan that Millenni~m was developing with the COE. The EP A stated

that this plan "will go a long way towards addressing the [EP A's ] concerns regarding the
project'S: wetland impacts" and that if "wetlands impacts caused by the project are fully
mitigated through the [COE's] section 404 Erocess, the EPA will not object to the
~ssuanceofthe404 perrnitfor the project." 32. ." .

132.5. FinaI!y, .ilie Interim <?rder require.d that Mill~nniu~ obtain a s~ction 4~4 pennit
!pnor to begJnmng construction. We belIeve that MillennIum's. complIance WIth the
Iwetland mitigation pIan that will be a part ofits section 404 permit will adequately
I
laddress wetland issues.

AA. Trail Systems

Reguests for RehearingI.

I 326. The Vil1ages contend that the fmal EIS did not adequately address Mil1ennium's
I
impacts on trails in the Hudson National Golf Course. The Town of Greenburgh, New
York {Greenburgh) asserts that the final EIS did not address all of its concerns regarding
pipeline construction along a public bike b"ailthat is prone to flooding. Further,
Greenburgh asserts that the proposed pipelinewil1 be constructed in an area where it,
plans to construct a scenic bike path.

Commission Holdin~2.

327. Table 6.2.6. 1 -9 in the final EIS identified trails and recreation areas that will be
crossed by Millennium, including trails in the Hudson National Golf Course; the length of
the crossings; and the amount of land within the resource areas that will be affected along
the pipeline route. Section 5~8.6.2 of the final EIS and section II.G. ofMillennium's

132EP A's letter filed with the Commission on December 7, 200 1
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Environmental Construction Standards also addressed trail crossings.J33 The final EIS
recommended that Millennium work with the appropriate land managerS to develop
restoration plans for crossing the trails. These plans are typically developed and finalized
during easement negotiations. The Interim Order required that Millennium file the final
plans with the Secretary of the Commission.

~28. Sometimes pipelines are constructed in areas that are prone to flooding. This issue
Was discussed in section 5.3.1.2 in the final EIS. Millennium stated that it will install the
pipeline at an adequate depth in areas that are subject to erosion due to flooding and that
it will design the pipe to have sufficient negative buoyancy (tyPically concrete coating or
:set-on weights) to prevent operation or maintenance concerns. Millennium c~ use these
'procedures along the section of the pipeline in Greenburgh.

1329. Greenburgh can coordinate its plans for building a scenic bike path with
I Millennium's construction schedule. Further, if Greenburghbegins or completes
: construction of its bike path prior to Millennium's beginning construction, Greenburgh
can develop plans for compensation or appropriate mitigation during its easement
negotiations. Millennium is required to develop and file plans with the Secretary of the
Commission in accordance with environmental conditions 5] (mitigation plans for
construction and restoration in recreation and public interest areas) and 63 (mitigation
plans for construction and restoration in recreation and public interest areas crossed by
the ConEd Offset/faconic Parkway Alternative) in the Interim Order.

BB. Issues Raised by the Town of Greenbur~h

330. Greenburgh states that there is only one shut-off valve in town. Greenburgh would
like at least two shut-off valves.

331. The DOT's regulations identify the separation distance between ti"ansmission line
valves.J34 However, the Memorandum and supplemental Memorandum between
Millennium and the NYPSC have modified, where aprlicable, spacing requirements
between valves on the proposed Millennium pipeline. 35 Nevertheless, local jurisdictions

have negotiated with pipeline companies to have additional valves placed within their
towns. Greenburgh can do the same here. These new or modified locations must be

133~ Appendix EIin the final El'S

13449 C.F.R. § ]92 79. ~ ~ section 5.12 in the final EIS

J35~ Appendix G in the final E]S.
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approved by the Director of OEP , consistent with environmental condition 5 of the

Interim Order, since they would constitute a change to the approved facilities.

~32. Greenburgh is concerned about an emergency plan for the town, stating that no one
connected with the town government has been contacted about an emergency response
plan, nor does it know who to contact if there is an emergency. Greenburgh states that it
has not identified access points to the right-of-way if there is a need for emergencyI
vehicles during construction or operation. Further, Greenburgh is concerned about third-
party damage to the pipeline once it is constructed. Greenburgh contends thatas-built
&awings must be available for local authorities and the Commission~ that theI
Commission should require the pipeline route to be clearly marked, that the Commission
~hould require Millennium to be a part of the mandatary notification plan by which
Millennium is notified of construction work near the pipeline, and that the Commission
~hould;require Millennium to participate in the New York State Underground Facilities

IOrganization.

j333. The final EIS addressed emergency plans in generaLI36 The DOT's re~lations
1requirethat each pipeline operator must establish an emergency pIan that includes
'procedures to minimize hazards in natural gas pipeline emergencies}37 Thus,
:Millennium must coordinate with each affected locality to develop an emergency pIan
'prior to placing the pipeline in service. Part of that pIan will include establishing and,
maintaining communications with local fire, police, and public officials, and coordinating
emergency responses. This communication must include appropriate contacts between
Millennium and the local jurisdiction.

334. Right-of-wayaccess for emergency vehicles during construction and operation
would be via the construction or permanent right-of-way and access roads such as public
roads that are crossed by the pipeline. This is typical for all pipeline construction

projects.

335. As-built drawings will not be available until the pipeline is constructed. They can
be a part of the emergency plan developed in Greenburgh, or other jurisdictjons,as long
as there are appropriate limmits placed on public availability of detailed facility
infonnation.

and 5.12.4 in the final EIS136~ sections 5.12

13749 C.F.R. § 192.615
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366. As Stated in the final EIS, since April 1982, pipeline operators have been required
t~ participate in "One Call" public utility programs in populated areas to minimizeI
.authorized excavation activities in the vicinity ofpipelines. The "One Call" program is
~ service used by public utilities and some private sector companies (~, oil pipelines
and cable television) to provide pre-construction information to contractors or other
maintenance workers on the location of underground pipes, cables, and culverts!38 The
'~One Call" program is a more generic name for programs that may have different names
iP different regions, such as the New York State Underground Facilities Organization
mentioned by Greenburgh. Millennium stated that it would participate in a "One Can"I
~rogram.

~37. Greenburgh is concerned that it bas not been contacted by Millennium- regarding
tonstruction impacts on roads within the town. Construction across or along roads is
bddressed in the final EIS.139 Millennium will need to obtain appropriate permits forI
Fonstructionwhere the proposed pipeline will affect roads. Greenburgh can address
~onstruction rules and regulations and issues regarding traffic supervision during its
I. .
!pennlttmg process.

:338. Greenburgh is concerned because Millennium proposes to construct the pipeline
'between two buildings at a Coca Cola plant. Greenburgh states that in tl1e future tl1eplant
operator intends to connect tl1e two buildings witl1 a new building.

: 339. This issue was identified in the final EIS.140 Millennium is working with theI
owners of the Coca Cola property and the owner of the adjacent LCOR Asset
Management L.P. and Eastview Holdings L.L.C. property concerning alternative routing.
A re-route of the project on these properties would not affect other landowners and the re-
route may be filed for the approval of the. Director of OEP prior to constmction pursuant
to environmental condition 5 in the Interim Order .

cc. Comments by the FWS

340. On February 28, 2002, the FWS filed comments with the Commissi'on, concerning
updated alignment sheets for Wetland 9, which contains habitat that may be suitable for

J38~ section 5.12.2 in the tina] EIS

)39~ sectjons 2.3 and 5.12.4 jn the final EIS

J40~ section 5.8.2 in the final EIS
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(be bog turtle, alternatives to the Lake Erie crossing, and a compensatory wetland

~tigation plan.

~41. We determined that Millennium's proposed construction would have no adverse

Fffect on the bog turtle if Millennium complied with its Environmental Construction

Standards and the environmental conditions included in the Interim Order. The FWS
I

stated that it would concur with our detennination ifMil1ennium can demonstrate that

1mpacts to the bog turtle can be avoided in Wetland 9}41 Millennium has not filed the

~nal alignment sheets at this time, but we do not expect Millennium to do so until its

:entire route is fmalized. When the final alignment sheets are filed, however, w~ will

Icoordinate our review of the alignment sheets with the FWS to ensure that the final
I
Iconstruction plan demonstrates avoidance of the bog turtle habitat. .
I

342. The final EIS discussed alternatives to the Lake Erie crossing.142 Any portion of
the Millennium project in Canada, including the segment of the pipeline in the Canadian
, waters of Lake Erie, is beyond our jurisdiction. We cannot evaluate the cost and

environmenta] impacts of the Canadian portion of the project.

: 343. The fmaJ BIS discussed Millennium's compensatory wetland mitigationplan.143
I As part of the COB's review and pennitting process, Millennium will be required to

develop a wetland mitigation plan. Millennium shall file with the Commission any
restoration or mitigation plans developed during the pennitting process, along with other
agency (~, FWS} correspondence. In addition to COB's pennitting requirem~ts,
Millennium has applied for and received its section 401 WQC from NYSDBC. The
WQC required that Millennium restore all wetland crossing areas, except for temporary
access roads, to pre-existing contours and grades within the wetland and f<;>r a distance of
100 feet from the edge of the wetland, within 48 hours of backfilling the trench.

VIII. New Castle's Reguests for Clarification

A. O to Comment on Millennium's Final Route Sitin

344. New Castle requests clarification, asserting (I) that affected municipalities and
local governmental entities should receive copies of notices, reports, and proposed plans

]4]
~ the final EIS at p. 5-76.

]42~ sections 3.2.4 and 3.3 in the final EIS.

]43~ section 5.7.2 in the final EIS
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that win be filed by Minennium with the Secretary and landowners as required by various
environmental conditions in the Interim Order and (2) that the Commission should
consider any comments that such governmental entities may provide about these filings.
New Castle contends that its request to make explicit provision for notice and comment
by local governmental authorities is the most effective way to ensure that the cooperative
effort with local authorities is meaningful and that local interests are protected. New
Castle states that its Town Code has regulations about blasting, slope protection, clear
cutting, tree preservation, and waterbody and wetland protection and that it has personnel
who are competent to comment on these issues as they might relate to site-specific plans
within the town. New Castle sees no reason why it should not be afforded the same rights
as Mount Vernon, the Jane E. Lytle Arboretum, Teatown Lake Reservation, and other
property owners who were granted a last comment on the details of the pipeline's siting
pursuant to environmental conditions.

345. New Castle cites several environmental conditions that require Millennium to
develop site-specific plans-and that require Commission review and written approval
prior to their use. Some of these conditions require Millennium to coordinate with
property owners about restoration of their properties after construction is completed.
Other conditions, such as environmentaJ condition 5, were,adopted in anticipation of
route changes that might be needed to better protect a resource or because Millennium
may negotiate route changes with affected landowners. Conditions specifically
addressing consultation with representatives of the Jane E~ Lytle Arboretum, the Teatown
Lake Reservation, and other open-space land managers in developing the final plans for
the project within these types of public resource areas are consistent with requirements
placed on the sponsors of other pipeline construction projects.

346. New Castle and other interveners may comment on any filings that Millennium
will make in compliance with the conditions adopted herein or in the Interim Order,
including site-specific plans that are developed for properties crossed in New Castle. ,

will consider these comme~ts. Millennium may consult with local authorities as it
develops its required final site-specific pJans. However, we see no need to require
Millennium or the landowners to include local authorities in this process.

B. ORnortunitY to ParticiRate in Environmental Monitoring Process

347. New Castle states that it should be able to participate in the environmental
monitoring process for the project where it affects properties within New Castle's borders.
' Specifically, New Castle requests it be a])owed to participate in any compJaint and

resolution proceedings involving site construction, restoration, and mitigation. New
Castle contends that this request will not cause any unreasonable delay, but wi]) ensure
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that Millennium's obligation to cooperate with local authorities is formalized by
integrating affected municipalities and local governmental entities into the enviro~ntal
mo~toring and dispute resolution process.

348~ We will have third-party contract personnel and Commission staff monitoring the
con$tructionofMillenniurn's pipeline and restoration of disturbed areas. Third-party
con~ct inspectors, who will be directed by and report to Commission staff, will be on-
site! full time during construction and restoration to monitor the enviromnental
~irements in this order and the Interim Order. Other Federal and state agencies will
also have inspectors on-site who will monitor the impact of the project on resources under
their jurisdictions. New Castle may have its own inspectors for construction within the
totn's borders. It is not uncommon, for example, for towns to have their own inspectors
on I hand where pipeline projects cross roads or town parks. They usually coordinate with
our inspectors or the pipeline's inspectors and should report potential problems or
particular concerns to the inspectors, other Commission staff, or use the dispute resolution
process. Thus, it is not necessary to clarify the enviromnental conditions as requested by
New Castle.

c. Number of Environmental InsRectors

3n9. New Castle contends that Millennium
I

~an required in the Interim Order in order to
aastle asserts that the number of inspectors s

I

qn which Millennium is working.

~50. Environmental condition 7 in the Interim Order provided that Millennium shall
'remploy a team (~, two or more, or as may be established by the Director of OEP) of
~nvironmental inspectors per construction spread." In environmental condition 7, we
~ticipated that there may be times and areas where more than two inspectors may be
heeded. The need for inspectors varies throughout the construction process. ForI
!example, fewer inspectoJ;S may be needed during the early days of a project when there
:are fewer areas affected by construction, compared with later days when there might beI
: construction or restoration activities along most of the spread. Thus, the Director of OEP

may require Millennium to employ more inspectors, if necessary. Since environmental
condition 7 established that the Director of OEP has the authority to require additional
inspectors, we do not believe that further clarification is needed.

should have more environmental inspectors
I insure adequate oversight monitoring. New

bould be detennined by the number of sites
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D. Notification When StoR:Work Orders Issned

3~ 1. New Castle requests that the Interim Order be clarified so that it will be notified
aby time the NYPSC issues a stop-work order to Millennium. New Castle contends that
tie Commission should also be notified.

3152. Millennium is required to notify the Commission whenever it receives any notice
qf noncompliance identified by other Federal, state; or local agencies on the same day that
sUch agency notifies Millennium. This would include notification of any stop-work order
that might be issued by the NYPSC. We do not think that itis unreasonable for a town or
lOcal government to receive this notification; , Thus, we win clarify that miy town or other

lOcal government that would like to receive this notification may request it and the
tommissionwill require Millennium to send the requesting authorities such notification.
.Since New Castle has expressed a particular interest in any stop-work orders that the
NYPsc might issue, New Castle should consider making a similar request for
~otification to the NYPSC.

E. Third-Par!I Construction ComRliance Monitors

~53. New Castle contends that we should require Millennium to hire third-party
~onstructioumonitors similar to third-party environmental compliance monitors.

j354. The engineering specifications for construction ofMillennium's pipeline are under
Ithe jurisdiction of the DOT. The NYPSC has been delegated the authority to oversee this
:aspect of the Millennium's project. Thus, we do not have jurisdiction to impose this

requirement.

F. Measurement Scale

355. Envjronmental condjtjon 5 requjres aljgnrnent sheets wjth a scale that js not
smaller than one jnch to 6,000 feet (1 :6000). New Castle contends that envjronmental
condjtion 5 should be clarified to require a larger scale to ensure more precjsion.

356. We will not require Millennium to provide maps, sheets, and photographs at a
larger scale. If it is determined that filed maps, sheets, and photographs do not provide
the level of detail needed for -analysis, we will instruct Millennium to file more
appropriately scaled materials.
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IX. Conclusion

357. Millennium has demonstrated a market by entering into long-teID1, binding,
'precedent agreements for two-thirds of project's capacity. Millennium's pipeline will
meet the growing energy needs of the northeast, including New York City, where n.ew
irifrastructure is needed to bring natural gas supplies to market. Millennium will also
provide another pipeline for shippers to transport Canadian gas supplies to the region and
Millennium's interconnects with other pipelines will provide access to domestic supply
areas as well. While there ~Il be locally significant environmental impacts associated
With the construction of Millennium's pipeline> especially from the Hudson River into
Westchester County, most of the impacts are short tenD> occurring only during the period
of actual conStruction, and can be mitigated extensively through the environmental.
donditions adopted herein and in the Interim Order. In addition, Millennium, Mount
Vernon, and other interested parties and citizens in Mount Vernon have negotiated and
:tounda route through Mount Vernon that avoids the construction of pipeline facilities
~Iose to residential neighborhoods, apartments buildings, churches, fire stations, a school~
~ealth center~ and hospital. Thus, we find that Millennium's proposals are in the public
~onvenience and necessity.

The Commission orders:

I (A) A certificate of public convenience and necessity is issued under section 7(c)
, pf the Natural Gas Act authorizing Millennium to construct and operate its pipeline

~ougb Mount Vernon along the originally proposed corridor from mileposts 421.5 to
~21.8, as more fully described in Millennium's application as amended and supplemented,
~d along the Mount Vernon Variation from milepost 421.8 to the Mount Vernon.,Bronx
lborder, as more fully described in this order .

(B)

'this order.

The requests for rehearing are granted and denied, as indicated in the body of

(C) The requests for clarification are granted and denied, as indicated in the body
, of this order .

(D) The requests by the Villages, Cortlandt, and Westchester that Millennium's
certificate be rescinded are denied.
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I. (E) The Untimely motions to intervene by the Taxpayer Alliance, Paul and

~annette Wassennan, and the City of New York are granted.

:$y the Commission.

~SEAL
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Appendix A

Requests for Rehearing aDd Clarification of the Interim Order

BriarcliffManor Public Schools
founty of Westchester, New York
Kahn, David
Lewis, Donald E.

tewis, Randy
MilIennium Pipeline Company, L.P .
Mount Vernon Oversight and Review Coalition .

~ew York City Department ofEnvironmentaI Protection
Not Under My Backyard
Riverkeeper, Inc.
~upa, Peter
rrown of Cortlandt, New York
frown of Greenburgh, New York
~Town of Mount Pleasant, New York

own of New Castle, New York
ilIage of Croton-on-Hudson, New York and Village ofBriarcliffManor, New York

(joint motion)
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Appendix B

The NMFS recommends the following mitigation measures to avoid the potential
taking of shortnose sturgeon:

.Pre- and post blast monitoring for shortnose sturgeon shall be conducted under
the supervision of a NMFS approved observer with the use of side-scan sonar.

.Side-scan sonar should be used 20 minutes before the blast to detect the
presence of schools of fish in the vicinity of blasting. The surveillance zone will be
approximately circular with a radius of about 500 feet extending outward the entire length

of the trench.

.Scare charges should be used shortly before blasting is undertaken. Each
individual scare charge shall not exceed a TNT -equivalent weight of 0.1 pound. The
detonation of the first charge will be at 45 seconds prior to blasting and the second scare
charge should be detonated 30 seconds prior to blasting. Side-scan sonar should be used
following the detonation of scare charges to ensure that schools of fish have moved out of
the vicinity of blasting. If monitoring indicates fish are still present in the area, blasting
activities should be delayed.

.Blasting will be confined to a single episode, rather than multiple blast events.
Detonation of explosives will be separated by a minimum of a 25 millisecond time lag
and one to two drill holes will be set per time delay. Minimizing the number of holes
detonated pf;r time delay will minimize the total pressure generated from the blast, given
that the maximum overpressure produced will be related to the size of the charge per
delay rather than the summation of all charges.

.An blast holes win be stemmed to suppress the upward escape of blast pressure
from the drill hole. Stemming will be three to seven feet thick, depending on the depth of
the drill hole, and will use graded, clean crushed stone that is 3/8 inch or 1/4 inch.

.The minimum charge necessary should be used per delay and a maximum charge
weight of 35 pounds will be used per delay. Blasting pressure should be monitored.

.Blasting should be conducted within the originally agreed upon construction
window of September) to November 15.
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: Under section 305(b)(4)(A) of the Magn~on-Stevenson Act and Part IV ,
Paragraph 3(b ), of the Clean Water Act Memorandum of Agreement between NMFS and
tOE, the NMFS recommends that Millennium use the following conservation measuresI
to protect fish with designated essential fish habitat in'the Hudson River where blastingI
would occur:

I.. The I- B1ast model shou1d be repeated to detennine if the bubb1e curtain
:perimeter needs revision in order to provide the additional one percent morta1ity
:protection for all size classes of out migrating alosids, an important forage species for
'many species for which EFH has been designated in the Hudson River estuary and

beyond~'

.In the event that a school of fish is present in the blasting zone and remains
undeterred by noise-generating devices, blasting must be delayed until the fish move
outside of the calculated impact area. The decision to proceed must be approved
immediately in advance by the independent enviromriental monitor or designated
personnel from the involved state or federal regulatory agencies.

.Provide the NMFS with an actual blasting plan as soon ~ it is developed by the
contractor for final agency review. This plan should be designed to achieve the necessary
fracturing in one episode and in a manner to minimize the resulting physical and
biological impacts. The NMFS requests that its staffbe given a minimum of 48 hours
notice prior to any detonation taking place so that agency observers may be deployed if it
is determined necessary or desirable upon review of the final plan.

,. All fish kills and habitat damage that exceed the very limited area of impact
characterized- in the supplemental EFH assessment must be compensated based on
suitable replacement values or formulas.


