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SENT VIA FEDEX OVERNIGHT

The Honorable Magalie RomanSalas; Secretary
Federal Energy Regulatory Commission

888 First Sureet, N.E,

Washington, DC 20426

RE: Brosdwater Energy Project Security
Docket Nos, CP06-54-000 and CPOG-55-600

Dear Secretary Salas:

Recent authoritative reports-of flasco and scandal in the Coast Guard's modemization
program add compelling weight to niy fight against the Broadwater Project. L have opposed this
project since its inception because it 'will convert Long Island Sound into:a major industrial site,
at the expense of public safety and environmental interests; with major new tasks for the Coast
Guard.

Now, newly disclosed information. shows that safety risks of this project are far greater
than previously recognized because the Coast Guard will clearly lack the capacity to protect the
public as desmed necessary wider it own report regarding the Broadwater proposal, Thisnew
information shows that the Coast Guard’s plan to expand and upgrade its fleet is a'colossal
failure and provides strang new evidence that the Coast Guard cannot address accidents.or
attacks on the proposed Broadwater Energy facility or tankers supplying it.

Plans for the modemization - calling for 91 new ships, 124 small boats, 195 new or
rebutlt helicopters and 49 unmanned aerial vehjeles - are critical fo'the Coast Guard's mission in
interdicting drugs and'illegal immigrants, and escorting and guarding precisely the Kind of
facilities and tankers that Broadwater would entail. Theneed for robust. aggressive Coast Guard
capacity is clear from the.nature and  public exposure of the Broadwater facility and supertankers
supplying it. The Coast Guard®s report states explicitly the dangers from potential catastrophic
fires that. may résult from a collision, other aceidents or an atiack on the facility or on the
supertankers that will be used to re-supply.it. Among the possible disastrous consequences are
1085 of human life and environmental damage 1o the Sound. The litany of failures in'the Coast
Guard program + hallooning costs, expanding delays, structural flaws sich.as hull cracks, engine
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Failure gnd inoperative squipment — is apother compelling reason that Broadwater cannot safely
be approved,

Ag'the recently released draft environmental impact statement (DEIS) for this-project
shows, there gre hundreds of thousands of registered boats in the Long Island Sound area and
thousands of commercial ship crossings that could be affected by a fire or collision wath either
the floating terminal or an LNG carvier, So highly dangerous are these possibilities that the
Coast Guard's Waterway Suitability Report released September 21, 2006 { WSR) required the
establishment of & 1210 foot security zone pround the floating terminal and 8 security zone 2
L. miles ahead, | mile asters and 750 yards on either side of the LNG carriers. SE4-2

- Diespite the importance of the Coast Guard's protective role, it will lack the capability to
perfornyit. ‘As the Coast Guard itself has noted in its own report, effective law enforcement is
vital to public safety for this project, bist currently Jacks sufficient resources to conduct the
fiecessary security inission if the Broadwater project is approved. Specifically, the report itates,
“Based on current levels of mission activity, Coast Guard Sector Long Island Sound currently
does not have the resources required to implement the measures that have been identified as
being necessary fo effectively manage the potential sk to navigation safety and maritime
security associated with the Broadwater Energy proposal ™ WSR pp 156157, The Coast
Cruard's resources will soon be stretched thinner, with fewer assets and 1o effective way o
replace or upgrade them.

There is nio suggestion in the FERC record of the capability, readiness or willingness of
any other military or law enforcement agency 16 supply the secunity that the Coast Guard
explicitly stafes itcannot provide. No town br gity ~ niot gven the states of New York ot
Connecticul -~ can address these security and safety concerns,

Iy othier words, even before the release of this new information, the Coust Guard said it
was incapable of providing security for the Brosdwalter project. Now, published news reports
show that the Coast Guerd s mulu-year, molt-billion dollar Despwater project 1s disastrously
over budget, behind schedule, und unsuccessful. The project, designied to provide new ships,
planes and helicopters to replace aging and outdated equipment, has foundered. ‘See Billions
Later, Plan to Remake the Coast Guard Fleet Stumbles, NY Times, December 9, 2006, The
Decpwater plan was designed 1o increase the Coast Guard's capabilities at & time when its
responsibilities to protect the nation’s coasts, ports and shipping from terrorists, drug smugglers,
and polluters have greatly increased. This project is plagued by major cost overruns and design
fuilures, A plan to modernize the Coast Guard™s 110 foot cutters, mainstays of the fledy, has
been cancelled because the remodeled vessels were found to be unseaworthy. A planned new
147 foot-ship design fulled so completely that it hag been scrapped. The fiest production model
of a new, heavy cutter has cost almost twice as miuch as planned and has strictural weaknesses
tha may threaten s salety. Plainty, the Coast Guoard's lack of adequate resources will soon be

e RVETLWOTSE.
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As stated in Section 8.4 of the WSR (Appendix C of the final EIS), the
Coast Guard has made the preliminary determination that the risks
associated with operation of the FSRU and LNG carriers would be
manageable with implementation of its recommended mitigation measures.
Section 3.10.4 of the final EIS also addresses LNG carrier safety and risks,
and Section 3.7.1.4 addresses potential impacts of the Project on marine
transportation.

Neither FERC nor the Coast Guard would allow operation of the Project
until the appropriate security measures arein place. If the Projectis
initially approved, Broadwater would work with the appropriate federal,
state, and local agenciesto develop the most appropriate security plan for
the Project, and take the appropriate steps to provide the necessary level of
Coast Guard resources. If the needed resources are not available and
properly funded, operation of the Project would not be approved.

The Coast Guard must accomplish the tasks that, by law, only it is
authorized to conduct; but the Coast Guard may share other law
enforcement responsibilities with state or local law enforcement agencies.
As stated in Section 5.2.2.2 of the WSR (Appendix C of thefinal EIS), “46
U.S.C. § 70119 provides for state and local law enforcement agenciesto
enforce safety and security zones established by the Coast Guard” The
Coast Guard is currently working with the states of New Y ork and
Connecticut to establish Memoranda of Agreement for this purpose.
Enforcement of the safety and security zones cannot be del egated to private
security forces. Private security forces could provide notification to vessels
approaching the safety and security zone around the FSRU but cannot act
as law enforcement representatives. Broadwater would provide funding for
state or local law enforcement agencies for their involvement in the
Emergency Response Plan, including enforcing the safety and security zone
as described in Section 6.2.3.2 of the WSR.
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Without adequate security and safety resources absolutely sssured, the Broadwater
project cannot be approved, The risk is too great <= fo natural resowrces, the general public and
10 the nation's vital shipping and commercial fishing and shellfishing industries as well as
mention recreational boaters, and neighboring communities. For the foresesable future, the
Coast Guard cannot effectively enforce the minimum required security zones around the
Broadwater project and its supply tankers. Mo other military or law enforcement agency has that
capability. Therefore, this project cannot receive FERC approval,

Very wrily yours,

ALy

RICHARD BLUMENTHAL

Rb/pas
¢r FERC Service List by Email

SE4-3
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The commentor has correctly noted that the Coast Guard presently does not
have the resources required to implement the mitigation measures
recommended in Section 8.4 of the WSR (Appendix C of thefina EIS).
However, the Coast Guard would prepare a proposal for obtaining
additional personnel and equipment to implement the recommendations, as
described in Section 8.4.2 of the WSR. If the Project receives initial
authorization to proceed, Broadwater would work with the appropriate
federal, state, and local agencies to devel op a safety and security plan for
the Project. |f the needed resources are not available and properly funded,
construction and operation of the Project would not be approved.
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STATEMENT OF CONNECTICUT ATTORNEY GENERAL
RICHARD BLUMENTHAL REGARDING THE BROADWATER DRAFT
ENVIRONMENTAL IMPACT STATEMENT

JANUARY 16, 2007

T oppose the Broadwater project because it isdin tnscceptable seourity cangern, an
envivonmental attaoity, and anaesthetic monstrosity. The deficiensies i this Draft
Environmental Impact Statement (DEIS) are starkand stunning.

The Long Island Soundis a vital and vulnerable treasure. Long Tsland Sound
contributesat least $5.5 billion to the seglonal ceonviny edcliyear. The continued
attemyits by large utility companies to industrialize this national treasure — to-create an
industrial developmenteorridor - treater bur vilal falurad résouress, econotmic interesy,
public safeey, quality of 1ife; and maring ecosystem. T was the first state official to
appose itand Twill fightas lang and hard as necessary — before FERC, in the courts, as
well as belore stale ageucies in New York und Conneeticat, -1 will continue to oppose
stnilar badly sited and unnecessary projects that Tinie whility company pockets gt the
expense of ponsumners and the snyironmerit.

As the:most recent feagon fo reject this fnonstrons; misguided project = if more
wei fieeded ~ T iiged that theiFoderdl Aviation Administration (FAX) must establish oo
flyzones over Broadwater, Néillier the Coast Criard nor FERC has considered the
potential security rigks from the alr ~ apcident or attack: = in ore-of the most heavily vsed
it traffic approaci drghs in the nation. Broadwater would be s sagy target-a

eatastrophe waiting to happen - from aireraft using LaGuardia, Kennedy, Westchester,

SE5-1
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As stated in Section 8.4.2 of the WSR (Appendix C of the final EIS) and in
Section 3.5.2.2 of the final EIS, if the Project is authorized by FERC, the
Coast Guard would coordinate with the Transportation Safety
Administration and Federal Aviation Administration to determine what, if
any, flight restrictions should be put in place for the FSRU or the LNG

carriers.
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MdeArthur, Tweed and others, A nosdly 2ome is necessary, but-would be environmentatly
probleratic i cregiing noise and air pollution when aireraf are redirected over densely SEs5-2
populated areas. Noise and airpollanon would be greatly exacerbated. and private and
cominercial air teaffie disnipted at substantial sost;

Thits DEIS fails to meet the minimum standards of the National Environmiental
Policy Act(NEPA) becanse it does nol, and cannog fullyand scomately evaluate the
sayironmental impacts of tis mammoth project on the Long Island Sound ecosystem. 1ts
evaluation of critical environmental issuss i3 plainly, demonstrably and indefensibly
wiong, Further, crifical studies of Important adpacts of the project have not been
complefed or, i some cases, notaven ftarted, and parts of the project teby-on plans,
technology and systenss that.donot exist:

The tniknowis dfe inadotptable, Key Tacls about the desigt and configuration of
this facility and the supersized tankers supplying it are undeveloped-and unspecified fn the SE5-3
propogal. For example; Broadwater doss not sven know precisely how it will build and
install the critical anchiring systeny for ity huge installation, or whether {twill meet still-
developing new standards for seaworthiness nsevere stonms, whstever method is
eventually éhosen:

Approving this project would be fuith based regulation. Adequite profeciion
cafiiotsiniply fely ou prayer; and trust In Broadwater's corporate protisuncements; Strict
seritiny:of specifies iea lepal as well as d moral imperative, Norncexistent plans cannst
be slindied and evaluated; ad the lew requiw;\. Dietails crltical to safely and the
erivitoiment carinot be lefito Jater disclosure o developmient; - Further, FERC continnes

ity steadfast, but illegal, tefusal to consider reptonal needs as o whole, sind 10 approve

oy

N-201

Please refer to our response to comment SE5-1.

Asistypical for large energy projects, preparation of an EISis intended to
publicly describe the proposed project as it relates to potential
environmental impacts. As specified in Section 5.1 of the final EIS, we
have identified many additional mitigation measures and other procedures
that Broadwater must adhere to in design and implementation of the
Project. Throughout the design, construction, and operational phase, there
would be ongoing coordination, oversight, design review, and approval
requirements for federal, state, and local agenciesto ensure that the
proposed Project is developed and implemented in accordance with all
laws, regulations, and permitting requirements. This includes development
and review of critical documents such as an Emergency Response Plan (as
described in Section 3.10.6 of the fina EIS), an SPCC plan (as described in
Section 3.2.2.1 of the final EIS), a Facility Security Plan (as outlined in 33
CFR 101-105), and an operations plan. These plans must be reviewed and
approved prior to FERC authorizing operation to proceed. |f FERC or the
Coast Guard has concerns about the safety, security, or environmental
impacts of the Project at any point in the continuing review process, FERC
would not authorize further development of the Project until the
deficiencies are corrected.
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SE5-4

SEGS

SES-6

SEB7

SE5-4

oily the Jeast dandging aliernatives, vither thay the Drst plans o cross the fnish line,
This draftenvironmental impact statement; therefore, iy illegal and fundamentally
deficient and nwst be withdravn until it van be propeily completed.
Amory the centeal deficiencies i this draft document, the following aremost
dramatic:
& Lven thoughthe 11.8. Const Guard iself savs that it lacks the resourees to
protect Breadwater and its delivery tankers, the DEIS offérs no-plan o
provide thit protection - smiply: assomng that itwill someliow be SES-5
arfanged later.
e  Eventhonghro government, public sgency or private party hiss the ability
to provide emergeney tesponse to-a tive; accident, attack or other disaster
atthe Broadwaler ficility, the DEIS offers no-emergency response plan—
thitg obatriehing legally required evalaation of anemergency’s
enviromental conseqhicross.
s Even though Hurtieane Katrina destroyed 30 ofl plavforms and deillrigs ia
the-CGrulf of Mexicoin 2005 antnew design standirds for snchosing
systenis to better withstand stmilar stotms are still noder developimand, the SE5-6
DELS presumies therd is o reliable method of attaching the Broadwater
mooring systens 1o the loor of the Sound.
«  Iiven though there s real vigk that the Broadwater facilivy could break

Twset

lotise in & hirricang o other the DEIS gives o meaninghil

consideration (o have that svent would affect shipping and commerss in

the-Sgund,

43

N-202

Neither FERC nor the Coast Guard would allow operation of the Project
until the appropriate safety and security measuresarein place. If the
needed resources are not available and properly funded, construction and
operation of the Project would not be approved. As described in Section
8.4 of the WSR (Appendix C of the find EIS), if FERC authorizes the
Broadwater Project, the Coast Guard would prepare a proposal to obtain
additional personnel and equipment to implement its safety and security
recommendations.

As stated in Section 3.10.6 of the final EIS, Broadwater would be required
to develop an Emergency Response Plan in consultation with federal, state,
and local agencies. If the plan is not sufficient or if either FERC or the
Coast Guard has additional concerns about safety or security, Broadwater
would not be authorized to initiate construction. As aresult, prior to
construction, all aspects of the emergency response needs would be
addressed by FERC.

As described in Section 3.10.2.3 of the final EIS, the Y MS would be
designed to withstand the forces equival ent to those of a Category 5
hurricane. The YMS design would be reviewed by FERC, the Coast
Guard, and an independent certifying entity.
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SE5-7 Section 3.10.2.3 of thefinal EIS and Sections 4.3.5 and 4.6.2.1 of the WSR
(Appendix C of the final EIS) address the possibility and the risk of the
FSRU breaking away fromthe YMS. In addition, as described in Section
3.10.6 of the final EIS Broadwater would be required to prepare an
Emergency Response Plan. The plan would address a wide spectrum of
emergency situations and appropriate responses, including the FSRU
breaking away fromthe YMS. The Emergency Response Plan would need
to be approved by FERC before Broadwater could receive approval to
begin construction.

As described in Section 4.3.5 of the WSR, if the FSRU did disconnect from
the YMSin a hurricane or other major storm, there would be no effect on
marine transportation since there would be little or no marine transits
during conditions severe enough to result in the breakaway.
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SES8

SES-8

SE5-10

SES-11

SES-12

SES-13

Toven thiough the Broadwater pipéline will be biiried well within' fhe ach

of the haavy anchors of large ships the DEIS gives no'consideration 1o-14e

iy e
al-cat phe. ol

4

tamage from an-gnchor strike.

Bven thotigh every single bit ol evidencs from past utility installations in
the Seiind is 10 the gonteary; the DELS assumies that the pipeling trench
‘habitat and ecology will natusslly recover after the pipeline is installed.
Even though the DEIS concedes that this project will vause Torg term
daniage toessential fish habiats, 1t hiss failed to complete an evaluation: of
th nature and extent of that hpact,

Tven (hoiigh the Jave - INEPA ~plalily reqiires full evaluation of the
igasonable alteriatives fo-a mejor project such:as Broadwater, the DEIS
simiply, und wndawlally, reluses twrconduct it all; asserting that nostudy of
réional gas rieeds And hovw toimeet theri 15 nesded before consideting
pigcemedl epproval of individual proposals g1l along the Eastern Seaboard,
Fven though thie ow régquires this “altetnatives”™ analysis, the DEIS
undertakes ni nicaningful Gomiparative epvironmental analysisof any
petiding alternative propusals.,

Inshiovt, despite phvicus environmental duogers and damage, the DEIS
provides noanalysis of the envivonmental impest. and destruction tothe
natural resources of T.ong Tstand Sound from a five, explosion, attack or

acoident af the Broadwater faeility.

Evenin its meonipléte (ot the DEIS plainly establishes fat the Brogidwater

fpirgniasal threatens iminense dirnage to humian health mnd safety and the erifical

SE5-8

SE5-9

SE5-10

SE5-11

SE5-12

SE5-13

N-204

As described in our responses to comments SE3-5 and SE3-33,
Section 3.1.2.2 of the final EIS has been updated to address this concern.

As discussed in response to comment FA4-4, potential impactsto benthic

habitat are described in Section 3.3.1.2 of thefinal EIS. This section also

discusses post-construction monitoring results for previous linear projects
in Long |sland Sound. Several post-construction monitoring reports show
areasthat successfully recovered frominstallation. Inaddition, FERC has
included a recommendation that Broadwater file plans describing methods
to mechanically backfill the trench (Section 3.1.2.2 of thefinal EIS). The
plan must incorporate interagency coordination to identify the appropriate
methods for backfilling and detailed post-construction monitoring criteria

to assess success.

Appendix J of the final EIS contains the EFH assessment. Section 6.0 of
the EFH assessment discusses Project-specific impacts to EFH and EFH-
managed species.

Sections 1.0 and 4.0 of the EIS discuss the energy needs for the region,
focusing on Connecticut, Long Island, and New Y ork City. They aso
address whether conservation, renewable energy projects (tidal and wind
projects), and other natural gas pipelines and LNG terminals could satisfy
those needs. Asdiscussed in the alternatives analysis, these alternatives
would not be able to satisfy projected energy needs (singly or in concert)
with |ess environmental impact than the proposed Broadwater Project.

Please see our response to comment SE5-11.

Theindividual resource sections of Section 3.0 in the final EI'S have been
revised to include information on potential impacts due to accidental or
intentional releases of LNG.
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SES-14

SES-15

SES5-16

environment of Long Island Sound; a precious national The risks o seriols SE5-14
aeeidents or altacks sssociated with the Broadwater project are real and substantial, as

proved by thie United States Coast Guard Waterwvay Sultability Beport (WSRY,

Honeland Security Focus Reporty. Maritmue Terrorist Theeat, dated February 21, 2006,

(“NY Terrorist Bepurt™. The projectraises thieclear and present danger of an-aceident or
attack causing catastrophic and lasting damape toman life, the covironment, and
vommersial aid vecreational nieof the Seund, W shows that i ofie can provide the Tevel
af protection and Safety the public has o right to expect.
Defying clear facts, this DEIS vomes to the unsupportable conclusion that the
sisky oo bemitigated orminimized and therefore this projectcan provesd. The DEIS SES-15
thus ix clearly flawed and vequires sweeping revision, Compounding the failue, FERC
staff has failed & apply the Tegal progedives required by WEPA; etidering the DDEIS

legally flawed a5 well,

While-the Northeast undeniably needs additional supplies of elean-energy, there SE5-16
ave far safer and sounder ways to obtain it Numertus other projects areunder review by
FERC, inchiding new aajit pipelines and saferand eirvitonmettally less damaging
offshore terminals in New Jersey atid Maine, - FERC hasso fartiot fulfitled its legnl anid
commpn sense obiigations to consider all reasonable alternatives for néw Clean efergy
supplies for the Nostheast together; and to permit only the most prudent, salest, least
daptaging proposals necessary (o ensure adequate nataral gas supplies. # careful, honest,
cornplete evaluation will show that Bioadwater is armang the feast safe, most dangerots

and darmaging proposals, snd W should ot be approved.

b

N-205

The Coast Guard conducted a detailed and extensive assessment of the
risks associated with the proposed Project. As stated in Section 8.4 of the
WER (Appendix C of the final EIS), the Coast Guard’ s preliminary
determination is that the risks of operation of the FSRU and the LNG
carriers are manageable with implementation of its recommended
mitigation measures. |If the Project receives initial authorization to proceed,
Broadwater would work with federal, state, and local agenciesto develop a
Facility Security Plan (as outlined in 33 CFR 101-105) and a Facility
Response Plan (as outlined in 33 CFR 154). Further, FERC would need to
approve the Emergency Response Plan developed by Broadwater, as
described in Section 3.10.6 of thefina EIS. Final operation of the facility
would not be authorized until these plans were completed and approved.

Thank you for your comments. We believe that the conclusionsin the draft
EIS are supported. Both the draft EIS and final EIS apply the legal
procedures required by NEPA.

Please see our response to comment SE5-11.
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LNG EIS Testimaniy
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Guoiod evening and weleone fo my district. For the record, 1 am State Senator
Andrea Stillmar, 1 represent the 20% distriet here in Connectiont, which
stretches from New London to Old Baybrook and alse includes the towns of
Salem and Monwville, As vou can see 1t 15 mostly a shoreline distriet that abuts

Long Tsland Sound.

1 also serve on the LNG Taskiorve that Governor Rell established more than a
vearago, Tam apasgt Chairman of the Environment Committee and now serve
ag a Chair of the Public Salew and Seourily Commites in the state legislature.
Those two committees are most likely involved incthis project.

Ower the years the people of Connecticat have invested billions of tax dollars'in
eleaning-up Long Island Bound and have made great headway to vestoring the

delicate balanice nece

ssary for a clesner body of water that we all enjov and

weasure. [tis a precious public estuary that provides recreational and
commercial use opportunitics and corributes more than 85 billfon to the
regional economy. and provides for our betier quality of life here. as weil.

You are certainly familiar with all aspects of the Broadwater proposal and so [
will not rehash the details of the project. | will though, share my concemns with

SERVING EASTUANE, MONTVILLE, NEW LONDON, 0D LYRE QLD SAYBROOK, SALERL WATERFORD

N-206

State Elected Officials Comments

BW030683




ZOOTHLE2H03E Pepeived PERC GEEC CEAEIFR007 0215500 PN Dogket#

5EB8-1

SEB-2

SE6-3

8EB-4

SEB-5

SEB:6

SE6 - State of Connecticut Senator Andrea L. Stillman

CROE - 54 - 004

you a8 to the inadequacy-of the draft BIS repart that we dre Here 10 testify
about.

— Ilypoxic conditions in Long Island Sound have been.a problem for both New
York and Connecticut and inereased walsr temperaturesare linked 1o ‘this
copdition. The lobster disease that contributed to the recent lobster die<offs
and. the:oyster digcases associated with frs dis-offs have been linked to
increased waler lemperatyre, Inerease e water-and-sedimend temperature
froin discharges and gag transport tarikers cotild contribiite o 1he tiegative

L. impact on the Sotind.

— Constricden ol the 22 nifles of pipelinie will move a trsmentlons armount of
sedivient and the oot of the Bound could be damaged for decades and will
impact the sl habitat, It has taker milHons-of yesrs o form these layers and
the habitats are delicate: Also the intake of the 5.5t 8.2 million gallons of
Bound waterused by the facility every day may have a negative impagt on
juventle fish and larvae.

The-Sonnd is 4 significantly stressed. body ol water and the curmilative impacts
may Fesiiliin l(mg ferm damagfﬁ o ‘thisimost Preciows resouree:

— The industrial ighting that will llurninate the night sky cotld impact migrating
bivdsand certaindy riin the vista, Visual impacts from industrial favilities
L suehasthisons fre impm‘lam ta-eomsider,

= This-part of the United States does not meet air-quality standards that the
federal goverriment mandates and 1 believe that the impact to air quality thist
traffic from the suppleniontal vessels, tarikers and other Broddwaler assopiated
L faeilties conld depositin our-alirmay only make i worse.

The LNG Taskforce recently held a hearing on your report-anid the four noted

scientists that testified came 16 similar conclusions that this DEIS did not

provide sulfiviont stalistival analysis nor gquantifative daia. fo conelude that the

o Long Islarnd Sound will be mindmal, which scems to
he your-conclisicn, This decuiment was poorly réscarched and used statistics
that.are out of date. Yes, yourlist'of references in the report is lengthy, bt

= thioye relerenves wire ot resparchicd adegustely.

ervironmertal irnpricts

As you know, The Race, here i this area of the Sourd, will e the route that
the tankers travel as they enter and leave the Sound to deliver LNG three times

SERYING EAST LYME MONTHILLE, NEW LONDON, QLB L¥ME, OLDSAYEROOUK SALEM WATERFORD.

SEB-1

SEB6-2

SEB6-3

SE6-4

SEB-5

SE6-6

N-207

As discussed in response to comment SA2-8, no impacts to water
temperature would be associated with operation of the FSRU or the subsea
pipeline. Asdiscussed in Section 3.2.3.2 of the final EIS, modeling results
for the proposed pipeline covered with 3 feet of sediment indicate that
thermal impacts to water and surficia sediments surrounding the pipeline
would be negligible. There could be minor, highly localized impacts to
temperatures associated with the riser (within 4 feet of the 140-foot pipe)
and the LNG carrier discharges. Asdescribed in Sections 3.2.3 and 3.3.1
of the final EIS, these minimal impacts would not be expected to influence
conditions related to hypoxia or lobster die-off. Both the volume and the
thermal differentia associated with the discharge are overtly insignificant
relative to both the standing volume and the daily hydrologic inputs to the
Sound.

Potentia impacts to benthic habitat are described in Section 3.3.1.2 of the
final EIS. This section also discusses post-construction monitoring results
for previous pipeline projects. Several post-construction monitoring
reports indicate areas that have successfully recovered from pipeline
installation. In addition, FERC has included a recommendation that
Broadwater file plans describing methods to mechanically backfill the
trench (see Section 3.1.2.2 of the fina EIS). The plan must incorporate
interagency coordination to identify the appropriate methods for backfilling
and detailed post-construction monitoring criteria to assess its success. The
final EIS discusses entrainment and impingement impactsin

Section 3.3.2.2, including measures to minimize potential impacts of water
intakes.

Cumulative impacts to Long Island Sound are described in Section 3.11 of
thefinal EIS.

As discussed in responses to comment FA1-2 and FA1-6, potential impacts
to avian resources and humans regarding proposed lighting are discussed in
Sections 3.3.5 and 3.5.6 of the final EIS.

Potential impactsto air quality are discussed in Section 3.9.1.2 of the final
ElS, including measures to minimize the potential impacts of Project-
related emissions.

We met with the Task Force and the identified scientists to better
understand the comments they provided. Some of the comments may be
credited to a misunderstanding regarding the target audience for a NEPA
document versus the target audience for a scientific paper.
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SE6-7

SE6-8

SEB-9

SEB-10

SE6-11
SEB-12

awselk You have come 1o the comclusion that traveling that narrow access
point is not an issoe, Theg to differ. The amount and type of traflie that eomies
throngh The Race, especially in the sunimer, will be greatly impacted by these
enprmous tankers, The quarantine of this constricted point-as the tnkers
move through the arca will impact the daily activity and prohibit public use of
this very busy part of the Scund. This is anether time that the existing
comunercial and recreational use of the Sound will be limitod.

Algo, the safety zones sutrounding the FSRU will extend inte Connedticut
waters and impact the routes of regular-traffic in the Sound. Existing routes
will no longer be available 6 public trvel due to thils private industrial
comple’s safety arda being off lntits. I certaindy hope that people won't be
arrested for violating the boundary!

There are other publie safely concerns as well. The USCG has stated that
there will need to be adeguate response teams in place on both shorelines in
case ol an aceident involving the FERU or thy tankers. orsome other disaster,
o will be the responsibility of the shoreline commnnities to provide those teams
1o assist the UBCG. The shoreline communitivs do not currently have the
resourees and ils stlll inclear as to what that will entail, as it has notbeen
regearched sufficiently to make a solid determination. The USCG will depend
on these towns becanse they do not have sdeguate federal dollars to spare and
do rigt have any indication that moiey will be miade available. There needs 1o
be adequate fire fghting capability to handle any accident that can happen. It
will mrean that eitizens will be responsible for subsidizing Broadwater’s project.
There will be a hearing at East Haven High School on Janvary 11 to hear from
thie public salfety departments ol variows communities.

We all know that thers are many LNG projects on the drawing boards and that
this vurrently seems to be the answer to onr energy needs,  According to IBO
New England, as stated atour task foree meeting, thereds a finle amount of
LG that will be available - only for 30 years, This begs other questions — why
are you considering perimitting a monstrositv such as this FSRU in the middle
of this-sensitive body of water, that is held intrast for the ditizens of
Connecticut and New Yorlk, that will have a very short Ble-span and leave s
rasgoletm 0 our midat some day, and why are vou co-opting the public
waters for ong private industrial vse that wi]ll;_;nduubtedly dug irreparable
damage to the fish habilat;jthm will take vears o repalr amd[get a had
pricedent for future use of the Smmd‘a

BEFVING EAET UAME MONTVILLE, HEW LONDOH, CLIVLYME QLD SAYBRDOK, SALER, WATERFORD

SE6-6

SE6-7

SE6-8

N-208

(Continued)

Specific responses to the technical comments made by the experts that
testified to the Connecticut LNG Task Force are provided in Table 2.2-5
(Appendix N in thisfinal EIS). Theissuesidentified by the experts are
addressed in the final EIS, particularly in Sections 3.1 and 3.3.

The WSR (Appendix C of the final EIS) presentsthe results of a detailed
analysis of the current uses of Long Island Sound, including uses of the
Race, and the effects of the proposed use by the Broadwater Project.
Because LNG carriers and the proposed moving safety and security zones
around the carriers would pass through the Race in about 25 to 35 minutes
up to six times per week, FERC and the Coast Guard cannot conclude that
these transits would “ prohibit public use.” As noted in Section 3.7.1.4 of
the final EIS and in Section 4.6.1.4 of the WSR, some vessels using the
Race may experience temporary delays, other vessels may not be affected
at al because there would be room alongside the proposed moving safety
and security zones of the carriers, and because alternative routes would be
available for many vessels. Thesetemporary delays would occur no more
than once per day and therefore would not result in a permanent disruption
of the Race, although they would occur periodically for the life of the
Project.

The proposed location of the FSRU would avoid areas of common
recreational use, ferry routes, and primary commercial vessel routes.
Sections 2 and 3 of the WSR (Appendix C of the final EIS) and

Section 3.7.1.3 of the final EIS present the results of a detailed analysis of
the current uses of Long Island Sound. Section 4 of the VSR and Section
3.7.1.4 of thefinal EIS provide assessments of the effects of the proposed
use of the Project Waterway by the Broadwater Project. Asdescribed in
those sections, the proposed fixed safety and security zone would result in a
minor effect on commercial and recregtional vessel traffic.

The Coast Guard made the preliminary determination that, with the
implementation of mitigation measures it has proposed, operation of the
Project in Long Island Sound would be manageable; and FERC expects
that these mitigation measures would be required if the Broadwater Project
is authorized. Section 3.7.1.4 of the final EIS has been revised to describe
FERC’ s approach to this issue.
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SEB-9  Neither FERC nor the Coast Guard would allow operation of the Project
until the appropriate safety and security measures were in place. If the
Project receivesinitia authorization to proceed, Broadwater would work
with federal, state, and local agencies to develop a Facility Security Plan
(asoutlined in 33 CFR 101-105) and a Facility Response Plan (as outlined
in 33 CFR 154). |n addition, Broadwater would need to prepare an
Emergency Response Plan as described in Section 3.10.6 of the final EIS;
this plan would include a Cost-Sharing Plan that would address the funding
concerns of the state and local agencies. FERC would need to approve the
Emergency Response Plan before authorizing initiation of construction, and
final operation of the facility would not be authorized until the Facility
Security and Facility Response Plans were approved.

SEB-10  Weare not aware of studies that conclude that only a 30-year supply of
LNG s available throughout the world. As noted in Section 2.7 of the final
EIS, Broadwater anticipates thet the facilities would have a minimum
useful life of 30 years, athough the FSRU and pipeline could be
maintained and operated for 50 years or more.

SEB-11  Please see our response to comment SE6-2.

SEB-12 Please see our response to comment LA11-2.
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Thirre are two facilities i Canada that are curtsntly being bl that are
desighed to feed the Northeast through the Maritimes and Northgast Pipeline,
In late Degember 2008; Magsathusells gave approvals lor two, ocean based
LNG proposals as well. These are the latest of the 65 North Arperiean
propesals thal are’in variows stages of developmentand avery stnadl
percentage will be built aceording To energy experts, Thers are pipeline
upgrades that dre already being built in'the reglon. as well.

The inherent problem with-entertaining the Broadwater project 18 that this
coviniry and region does nol havd anvdriergy. policy. TUis long ovérdue thal wa
addtcss o Tbire énergy Hideds with a pelicy that shourages congervation,
Biodiegel, and other alternative energy souress to mest our energy needs:
Tnstead we ars being hured by ideas thatwill damage ourprécious envivenment,
eridanger bur safety, and cost vs more money inthe lengron.

This:is the wrong privject in the wrong place, ai any titne: 1 kriow you will hear
that miany times, bulitis the truth. Private energy songlomerates should net
beallowed to steal our public waters, determine eur energy-and snvironmental
future and dirninish our goality of life. You have heard thHat [rom hundreds of
groups, B0 tovms, more than 55,000 citizens, members ol Congress, Attorney
General Blumenthal and Governor Rell. We all fesl that this jsan
environmentally unsate, and unnecessary project

Lencourage you t¢-deny this application 1o the Broadivater project arid join the
sst miajority ol the publicwho are opposed and pratect this national reasure

called Long Island Sound. Thersare better aptions to address ourénergy
neds. Thank yom.

SERVING EAST-UYME, MOHTWILLE, NEW LONDON, QLI LYME, OLD BAYBROOK, SALEM, WATERFORD
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W
State of Connertitut
HOUSE OF REPRESENTATIVES HTJml 2k Bk b

STATE CAPITOL i .
HARTEORD, COMNECTICUT 08106-1591 R

REPRESENTATIWVE TONI BOUCHER

ONE QUNDRED FORTYTHIRD DISTRIGT ATSTANT WHDRITY LEADER
——— MEMEEA
BWIORE BRDLANE APPROPIHATIONS: COMBITTEE
IO Comiolion by HiddEn &unar@aﬁ%”&'gpﬁmsm
HESIDEMDE 2041 Tedne
SRPiTOL: @%m ot Fanuary 19, 2007 ADVARCEMENT GOMMITTEE
e

B Tori Sonitierips. e eius

Magalia R, 8alas, Secretary

Federal Bngrgy Regulatory Commission
BE] First Steet, NE

Washington, T 20426

Re: Broadwater Ensrgy Docket Nose, CAP-54-000, CAP-55-000, and CAP-56-000
Déar Secratary Silas: ‘

¥ ain writingi‘n opposition to the Broadwater Encrgy proposal. Prajects like Broadwater
inust be proposals-of last not first, resort. By ereating national and regional engigy
policies and faking advantage of programs currently feguited by lw and state energy
plarns, we can protest Long Island Sound forfutiste generations and ensure a sustainable,
efficient ctgrgy system,

Broadwater je the wrong sroject, in the wrong placs, at the-wrong time.. As'sstate
representative from this region: 1 ask that you and the New Yerk state agencies with
pesmitauthionity, deny Broadwater's periiit apphicanon,

The proposed, permanently anchored Liguefied Natura) Gas (LNG) processing would
négalively affect the ecology of Long Island Sound, acongressionally declared estuiary of
national signifivance that contribates 85,5 bilion delldrs to the reglonal ceonomy every
year; industrialize the ctrrénthy spen mid-waters of Long Tsland Soand; and sell off a
portien of public trus waters, which ate owned by the citizens, to o privatesatity. Pigh

priced LNG will ot save my constitusnis morey, but mors imporantly thers are SE7-1 Asdiscussed in Section 4.0, the final EIS evaluates awide variety of
SET- I: alternatives thi donof put Long Istand Sound atrisk. “Those altematives shauld be aternatives to the proposed Broadwater Project and concludesthat these

revisited wnd thoroughly explored i the Drelt Environmental Impact Slstement. dternative proj ects could not satisfy projected natural gas and other energy

Broadwaier 1§ not a schution] itis & symptont of the p“as]mz T!ns pio Jecl would delay de_mands of the Nev_v York City_r Long Island, and Cor?nect_i cut markets)

the implementation of sliemative cnerpy Siralogios, th ol dep & upon without greater environmental impact. These alternatives include energy

conservation; renewable energy sources, including wind and tidal power;
and other existing and proposed LNG terminal and pipeline projects.
Section 3.6 of the final EIS notesthat LIPA estimated a state-wide savings
for New York of $14.8 billion between 2010 and 2020.

£
£ 3 B i
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T

Secrefary Magalia R. Salas

Federal Encrgy Regulatory Commission
Page Two

January 19, 2007

foreign fossil fuels, dnd jeopardize the region’s chastal enviranments and create safety
risks forresidents.

For the hiealth and safely of New York and Cormetticut’s people.and the environment.
please listen to the thousands upon thousands of citizens why implore you to deny the
propased Broadwater application.

Very irdly yours,

Toni Boucher
Asgigiant Minority Leader

TBemilb

l Ce: The Honorable Eliot Spitzer
Executive Chamber
State Capitol
Albany, NY 12224

‘The Honarable M. Jodi Rell
Office of the Govemor
State Capitol

210 Capital Avehiie
Hartford, CT 06106

T

N-212
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B A
ORIGINAL v, R
UNITED STATES OF AMERICA, ., ";}}

BEFORE THE o S
FEDERAL ENERGY REGULATORY COMM!ﬁS[UE;_;
. )

DOCKET NOS, CP06-54-000

CPO6-55-000
CPI6-56-000

BROADWATER ENERGY LIQUEFIED
NATURAL GAS FROJECT

REQUEST OF RICHARD BLUMENTHAL, ATTOBNEY GENERAL OF
CONNECTICUT, FOR LEAVE TO FILE SUPPLEMENTAL COMMENTS ON
THE DRAFT ENVIRONMENTAL IMPACT STATEMENT
To: The Commission
In accordance with the provision of Rule 212 of the Commission™s Rules of

SE8-1 Practice and Procedure; Richard Blumenthal, Attormey General of Connecticut, requests
Teave to file these supplemental comments on the Draft Environmental Trapact Statement
{"DEIS”) for the abuve-captioned projéct.

On February 26, 2007, Broadwster Energy LLC and Broadwater Pipeling LLC
{together, “Broadwater™), filed for leave to file supplemental comments.on the Drafi
Enyironmental Impact Statement. The Attormey General seeks leave to file these
cotnments for the limited purposes of providing information; elarification; and controlling
case law, wheré relevant, on niew and incorrect assertions in Broadwaler's supblemenm.l
comments.. The Attorney General’s supplemental comments will enhance the recond
upon which the Final Environmiental lspact Statement (“FEIS”) will be based and assist
the Comunission In eniering proper and complete orders:

SUMMARY
The DEVS for this illegal and dangerous project fails to provide a complete

environmental impacts dnd alterngtives analysisand is therefore in violation of the

National Environmental Policy At (*NEPA™, 42 U.8.C. § 4321, er seq. Basic datais

SE8-1

N-213

The Attorney General has provided comments on Broadwater’s
supplemental comments on the draft EIS. We do not consider it
appropriate for us to respond to comments directed to Broadwater. Further,
the comments provided on the draft EIS in this letter essentially reiterate
the comments presented in one of the Attorney General’ s earlier | etters and
do not raise any new issues. We have addressed those previous comments
in responses to Letter SE3.
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migsing and necessary technical analysis is eithier incomplete or absent. Becausethe
probable impacts of this project have not been adequately identified or studied, it is also
impossible to provide a clear picture of the cumutative impacts.of this project along with
other planned and alresdy approved projects that also affect the Long Island Sotnd
ecosysteni. Furthermiore, the DEIS fails to properly evaluate the purpose and need for the
praject in the context of actual régional needs and available and reasonably foreseeable
alternative projects. The DEIS also fails to.address the lack of legal authority of FERC 1o
infringe o State soveteign control over public trust lands in violation of the Tenth
Amendment, Broadwaler’s supplemental comiments add no.new. facts of relevance -
orly unsupported self-serving conclusions that the manifestly insufficient DEIS meets
regulatory tequirements. In fact, the DEIS does not met the minimum requiretrients of
NEPA,
Statement of Purpose

On. January 23, 2007, the Connecticut Attorney General filed comments
(“Atormey General’s Comments™) on: the DEIS prepared for the Broadwater project,
derrionstrating that entical daty 'was missing, that the consideration of project alternatives
was inadequate and that the DEIS’s eumulative impacts analysis was incomplete,
Attorney General's Cominénts, pp. 9-20, 36-45; 31-36, In addition, no effective
emergency response plan has been prepared and the disGussion of environmental impacts
was clearly insufficient. Attorney General's Commients, pp: 17, 21=28. Consequently,
the DEIS fails to satisfy the requirements of the National Environysental Policy Act

(“NEPA”) and applicable regulations.
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By way of response to the Connecticut Attorney General’s commienits, and the
comments of other parties, Broadwater has prepared supplemental comments. Noneof
Broadwaler’s comments change the fact that major additional technical work must be
completed before the DEIS could possibly beconsidersd complete. For example; the
Coast Guaid’s new offshore infrastructure anchoring specifications are not comiplete and
geotechnical work necessary for designing the yoking system has not been done. ‘Indeed;
the Supplemental Comments iowhere address the fact that the emergency response plan
needed forthe facility, & plan which will depend heavily on the cooperation of state and
local govemments, does not exist, “Without such a plan, it is impossible to quantify the
environmental and social Impact of alvaceident or attack on the project. Finally, the
Supplementzl Comments atempt to elide over the fact that the project depends on new
and untried technology by claiming, in effect; that LNG tankers and offloading facilities
exist elsewhere and have been used for years and LNG technology is mature.
Supplemental Commients, Y1 52. In:fast, no storage and regasifivation facility of the size
and type of the planned one exists anywhere and the proposed generation of mega-
tanikers has not.been built yer, dand so there is plainly no proven safety resord,!

Beyond technical comments, Broadwater has included in its supplemental
comments o series of incorrect legal conclusions, which are also addressed in these
supplemental comments.

Compliance With NEPA
Broadwater asserts that the investigation and review conducted by FERC to-date

mieet, if not exceed, the requirements of the National Environmental Policy At 42 US.C

“The Supplemental Comments, 11'54, atiempts to address the clear danger of anchior sirikes on the planned
pipeline by seying, inter alia, that the pipeline will be clearly deli d scul charts. Sogre the
CL&P transmission lines that have been struck over 50 times by anchors.
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§ 4321, 21 seq. (“NEPAY), and that the varigus commenters are either “confused,” 113,
or fundamentally misunderstand[]," 9 9, the requirements of NEPA.

NEPA, however, mandates that federal agencies involved in activities that may
hiave significant impact ofi the environment iust complete a defailed stateniént of the
envivonmental impacts and profect alternatives. NEPA provides, in pertinent part, a8
follows:

Thg Congress authorzes and directs that, to-the fullest extent possible . . .

(2)all apencies of the Federal Government shall = . .
(Cyinclude in-every recommendation or repont on proposals for

legistation and other major Federal actions significantly affecting the

guality of the human environment, a detsiled statement by the responsible

official on -

(i} the environmental impact of the propesed action,

(1i) any adverse enyironmental effects which cannot be-avoided should
the proposal be implemented,

(1i1) altérnatives to the proposed action,

{iv)the relationship between local shot-lerm uses of man's environment
and the maintenance and enhancement of long-term productivity, and

(v} any irreversitile and irretricvable ¢commitmgnts of résources whith
would be involved in the proposed action should it be implemented.

4280 §4332.
Complisnos with NEPA is mandatory: “NEPA was created to ensive that
agencies will base decisions on detailed information regarding significant environmental
impacts and that infonmation will be available to-& wide variety of concerned public and

private actors. Morongo Band of Mission Indigns v, Federal Aviation Administration,

N-216
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161°F.3d 569,575 (9th Cir. 1998)." Mississippi River Basin Alliance v. Wesiphal 230
F.3d 170, 175 (5th Cir. 2000).

As the Tenth Circuit has held:

The purpose of NEPA is to require agencies to-consider environmentally

significant aspects of a proposed action, and, in so doing, Tet the public

knove thist the agency's decisionmisking process includes environmental

concems. Boltimiore Gay & Elee. Co. v Narural Resturces Defense

Coungil, 462 U.8.87, 97, 76 L. Ed. 24 437, 103 S..Ct, 2246 (1982);:Slerra

Club.v. United States Dep't of Energy, 287 F.3d 1256, 1262 (10th Cir,

2002).
Utahis: For Better Transporiation v United States Dept: of Tronsp /305 F.3d 1152, 1162
(10™ Clir:2002): Jones v. District af Columbia Redevelopmenr Land Agency, 162 U.S:
App. DuC. 366, 499 F 2d 502, 512 (D.C. Cir. 1974Y; Hlinois Commerce Cony, v, Interstate
Commerce Com., 848 F.24 1246, 1259 (D.C. Cir. 1938).

Itis not only the government decision-miakers whi are to be sérved by an EIS,
Asone court noted: “The purpose of an EIS is to "compel the decision:maker to give
sgrious weight to environmental factoss® in making choices, and 1o gnable the public to
‘understand and consider meaning fully the factors involved.' County of Suffolk [».
Secrelary-of Interior], 562 F 24 8t 1375 (citing Sierrg Club-v.-Morton, S10°F.2d 813,
819 (5th Cir. 1975))." Town of Huntington v. Marsh, 859 F.2d 1134, 1141 (2d Cir. 1988)

In this case, it is ¢lear that the DEIS does not even begin to mest the requirements
of NEPA. "The facts are not in dispute. Significant technical data has simply not been
collected vet. The new design standards for offshore energy infrastructure do not-yet
exist. Atlorney General's Comments, p. 10. The necessary geotechnical work has not
been done for the anchoring yoke. Attorney General's Comments, pp. 1112,

Insufficient baseline environmental and benthic studies-exist. Attomey General’s

State Elected Officials Comments
N-217

BW030694




SE8 - Connecticut Attorney General Richard Blumenthal

Unofficial FERC+Gencrated PDF -of Z00G70312-<0028 Recéived by FERC OSEC 0370872007 in Docket#: CPOE~54~00

Comments, pp.. 18, 2128, ‘There 1s no emergency responise plan to deal with the
environmental consequences of a grounding, accident; attack or fire at the FSRU or any
of the LNG carriérs. Attorney General’s Comments, p: 17 There can be no *hard look”
when there is nothing 1o look at.

It is instructive to compare the Broadwaier DEIS with the impact statement
prepared by the Amiy Corps of Engineers, and rejected as insufficient by the Second
Circuit in Town of Huntingron v Marsh, 859 F.2d 1134.(2d Cir. 1988). In Funtingion,
the court concluded that necessary “data was insufficient to permitan informed site
designation decision by the Corps: The vast bulk of material . . . was not analyzed in the
study.” 4. at 1141,

The Court emphasized that, even when a govemment agency is

satisfied with its [EIS], public scrutiny of the basis for the Corps’ decision

is "esgential to implementing NEPA." 40 CF.R.500.1(b). See Siereq

Club v. United States Army Corps of Engineers, T01 F.2d §011, 1029 (2d

Cir. 1983) (EIS must set forth sufficient information for general public to

miake informed evaluation), We niote in particular the comments by agency

experts from the Department of Interior Office of Environmental Project

Review, the Department of Commerce Office of Marine Pollution

Assessment, and the Fish and Wildlife Service which indicated that

evaluation of the merits. of WLIS HI as a dumpsite was made difficultor

impossible by the lack of sulficient datw in the EIS submitted. For these

reasons, we hold that the Corps violated NEPA by not including unalysis

afthe types, Tand] quantities . . .of waste disposal in its EIS.

Huntington, at: 1143, Similarly, for Broadwater, the mandatory essential fish
habitat (EFH) assessment, slong with varous technical studies described above,
including those related to the arichoring system, &re not complete,

In light of these ornissions, and contrary 1o the requirements of NEPA, the DEIS
is niot based on detailed information regarding significant environmental impacts and

detailed information will not be available to a ‘wide variety of concerned public and
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private actors because vital information and studies have not been vompleted, oreven
begun, regarding important dspects of this project. -Morongo Band of Mission Indians v.
Federal Avintion Administration; 161 F.3d 569, 575 (9th Cir, 1998)," Mississippi River
Basin Alliance v, Wesiphal, 230 F.34:170, 175 (5th Cir. 2000).
Cumunlative Impacts Analysis
Broadwater claims that the cumulative impacts-analysis in the. DEIS exceeds the
requirements of NEPA, Supplemental Comments, pi. 16, but it plainly fails 10 do so.
NEPA requires a reviewing agency 1o consider the impact on the environment
resulting from the total cumulative effects of the contemplated: action.and other past;
present, and "reasonably foreseeable” future actions. Seed) U, F.R. 15087 (1990). A
consideration of potential cumulative ivpacts is an intepral, critical element of an
enwironmental irmpact statement under NEPAS
Finally, . ... when several proposals . . . that will have comulative or
synergistic environmental impacts upon a region dre pending concitrently
before an agency, their envirommental mptcts musi be considered
ragether.
Churchill County v. Norion, 276 F.3d . 1060, 1075 (3th Cir. 2001) (Internal quotation
miarks omitted)(emphasis added). See also, Custer County Action Ass'nv. Garvey, 236
F3d'1024, 1035 (10th Cir. 2001); Mississippi River Basin Alliarce:v, Wesiphal, 230.F.3d
170,175 (5th Cir, 2000%:; Colorado Emal, Coalition v. Donibeck, 185 F.3d 1162, 1176
(10th Cir. 19993(“[a]n envirormental mpact statement must analyze not only the direct
impacts of & proposed gction, but also the indireet and cumulative impacty of *past,
present, and reasonably foreseeable future actions regardless of what agency (Fedeéral or

noni-Federal) of person undertakes such oiher actions,”™)
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Federal regulations are clear. A reviewing agency must consider *[wihether the
action is related to other actions with individually insignificant but cumulatively
significant impacts. Significance exists if it is reasonable to anticipate a cumulatively
significait ifripact on the environment " 40 C.F.R. 1508.27(bX7). The relevant
implerenting regulations fusther define cumulative: impact-as "the impacton the
environment which results from the incremental impact of the action when added 1o other
past, present, and reasonably foreseeable future actions. . .. ‘Cumulative impacts can
tesilt from individuslly minar but collectively significant actions takirig place over a
period of time." 40 C.E.R. 1508.7

Once again, it is instructive to compare the Broadwater DEIS with the Anmy
Corps® similarly defective document in. Toven of Huntington v: Marsh, 859 F.2d 1134 (2d
Cir. 1988). Huntington also'involved a proposed project in the Sound. The Corps’ EIS
was rejected for, among other reasons, an inadequate cumnlative impacts analysis; The
Second Circuit noted:

The objective eriteria by which this Court will evaluate the Corps” EIS ere

discussed extensively in Narwral Resources Defense Councll, Ine. v,

Callaway, 524 F.24 79, 88-89 (2d Cir, 1975). That case is strikingly

similar (0 the Ingtan: case in that the Callaway decigion involved &

challenge to an EIS allegedly deficient in its discussion of ihe types,

quantities snd ciumulative effects of dredged waste disposal projects in the

Long Island Sound. There the plaintiff claimed that several projects were

pending while the £IS was being prepared by the U5, Navy and that those

projects were sufficiently foreseeable 16 have been included in the

staternent, This Court held in Calfaway that the EIS failed 1o micet NEPA's

standard of comprebensive evaluation, citing the CEQ guidelines for

preparation of an EIS. M 5189, We so hold here.
Huntington, supra. 61'1141-1142.
Thie Court added

it is well settied that the cumulative effects of a proposed
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federal action must be analyzed inen EIS, The Supreme Cowt in Kleppe
v. Sierea Club has stated:

when several proposals for . . . detions that will have & cumulative
or synergistic environmental impagt upon a region are pending
voncutrently before an agency, their environmental consequences
must be considéred together.

427 U.85.7390,410, 96 5. Ct. 2718, 49 L. Bd. 2d. 576 (1976). The genesis
of this requirement is in the CEQ guidelines which provide that an EIS
should analyze cumulative impacts wheh t6 do so is "the best way to
assess adeguately the combined impacts of similar actions.” 40 C.F.R.
1508.25(1)(3). We do not take isstie with particular conclusions reached
by an:agericy after it has taken a "hard look" at environmental factors
involved. See City of New Yorkv. U8 Dep't'of Transp., T15 F.2d at 748
(NEPA mandaies no particular substantive outeomes), However, it is
improper 1o defecanalysis of the types, quattities and cumulative ¢ffects
of waste dumping when designating a new waste disposal site.

Huntingron, supra, at 1142-1143,

This point is reinforced by the very recent case of Oregon Natural Resotirces

Couneil v: U.S. Bureau of Land Mgt:, No: 05-35245, 2006 U.S. App. LEXIS 29688 (9ih
Cir: Dec. 4, 2006). In ONRC, the Ninth Circuit remanded an environmental assessment
performed by the Bureau of Land Management because; as here, it lacked the requisite
sitesspecific information and an adequate evalustion of the cumulative environmental

impacts. Id. at *9, Asthe Court noted;

[Kern v. United Stales BLM, 284 F:34 1062, 1069-60-(9™ Cir. 2002))
addeessed a similar cumulative impact objectionto EAs: Like the Mr.
Wilson EA, the EAs at issugin KSWC did not contain objestive
quantified assessments of the combined ehvironmental imipacts of the
proposed sctions,  KSWC, 387 F3d at 994, The discussion of future
foreseeable actions consisted of "an estimate of the number of acres to be
hatvested. A caleulation of the total nimiber of acresito be harvested in the
watershed is & necessary component of & cumulative effedis analysis, but 1t
is not & sufficient description of the actual environmental effects that can
be expecied from logging those acres.” 2d. wt 995, The EAs also stated that
environmental concerns such as air quality, water quality, and endangered
species would not be affected, /d. However, "[t]he EA is silentas to the
degree that each factor will bedmpacted and how the projéct designowill

N-221
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reduce of eliminate the {dentified impacts. This conclysory presentation

does xiot offer any mibre than the kind of general statements about possible

effects and some risk-which we have held to be insufficient to constitute &

hard look." Id. (irternal quotation marks omitted).. Both the Mr, Wilson

and the KSHC EAs "do not.sufficiently identify or discuss the incremerital

impact that can be expected from each successive timber sale, or how

those individual inipacts might combine or synergistically interact wath

each other to affect the [watershed] environment.” & at 997,

ONRC, at *11-212.

Iri the present case, there is no detailed analysis of the cumulative impacts of the
Broadwater Project:along with the known and foreseeable impacts of, for example, the
Islander Ease pipeting or any of the-other reasonably foreseeable profects in'the vicinity,
on water quality, benthic environment, fin fish and shellfish résources and other elements
af the Long Island Sound ecosystem. The required cumutative impacts analysis is simply
ahsent;

Alternatives Analysis.

Broadwater claims thay it iz not necessary for the DEIS to consider all available
alternatives, Supplemental Comments, §12. ‘This position is incorrect and walawful. A
central responsibility of any EIS is an evaluation of the public need for the projectand a
careful review of any reasonably foreésgeable altematives thist could micet that need with
fewer adverse impacts. As the United States Court of Appeals for the Second Circuit said
over thirty years ago, the

requirement: that the agency describe the anticipated environmental effects

of proposed action is subject to-a:rule of reason. The agency need not

foresee the unforesecable; but by the same token neither can it avoid

drafting an impact statement simply because describing the environmental

effects of and alternatives to particular agéncy action involves some

degree of forecusting. ... It must be remembered that thie basic thrust iof

an agency's responsibilities under NEPA is to predict the environmenital

effecty of proposed action before the action is faken and those effects are
fully known. Reasonable forecasting and speculation is thus implicit in

10
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NEPA, and we rmist reject any attempt by agencies 1o shirk their

résponsibilities inder NEPA by labeling any and all discussion of future

envirsnmental effects as *eryaral ball inquiry.” .., Burimplicitin this rule

of' reason is the overriding statutory duty of compliance with impact

statement procedures o *the fullest extent possible.”

Seientists Institute For Public Information, Inc. v. Atamic Energy Commission, 481 F.2d
1079, 1092 (2d Cir. 1973). ‘See also, Notural Resources Defense Councit, fne. v. Morton,
458 F.24 827,837 (D.C Cir. 1972) (“[ The requiremient in MEPA of discussion as to
reasonable alternatives does not require “crystal ball” inquiry. . Mere administrative
difficulty does not interpose such flexibility into the requirements of NEPA as to
undercut the duty of compliance *to the fullest'extent possible.”™)

While an analysis of alternatives is a cleat NEPA requirement; the DELS in this
case containg no such analysis dtall. Broadwater, however, claims in its Supplemental
Comimients that FERC is not really required 10 Took at regional need and determine which
projects meet that need. ¥1,.12-15. In fict; Broadwater claims that that is Congress' job.
Supplemental Comments, §13:

To the contrary, Congress delegated to FERC the responsibility fo determine the
public need for proposed encrgy projects and NEPA mandates a full altematives
analysis: See, 15 US.4C. § 717fcy and 42 U.S.C: § 4332, In fact, the Watural Gas Act
not orily directs FERC fo determing the public necessity fora given project, but also
directs FERC to determine thie geographic area to be serviced or to order extension. or
modification of existing infrastructure:as needed. 15 U.8.C. §§ 717Ra), (0); (). Thus,
FERC hais broad power i determine vegional need and the proper mix of new or
improved infrastructure to meet that need. Broadwater’s assertion that a full reviewof

alternatives and need 13 some else’s job is atacit acknowledgment that FERC has failed
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to.conduct this review it the DEIS, The absence of this review is anpther reason the
DEIS fils to meet minimum legal standards,
Public Trust Doctrine

Broadwater states that séveral commenters drgiie that the public trust doétring
prohibits & governmental grant of “permission o moor the FSRU on submerged land in
state watérs, Or Creaté a security exclusionary zone for the FSRU that precludes fishing
and other recreational activities.” Supplemental Commients, 1 115. Broadwater then adds
that the “commenters’ arguments are tantamount to asserting that no private entity iz
allowed to anchor, moor, or attach a structure 1o subierged land. ... Id. Broadwater
asgerty that this pasition is clearly wrong because boats ancher all the time in New Haven
harbar,

Broadwater's specious reasoning Is based on & fundamentally incorrect statsrient
of the commenters’ position. No party has said that government cannot grant & private
party “permission to moot™ a boat or 'other vessel on public trust land. To the contrary,
government. continually acts to preserve. public access to public trust submerged lands
foor, among other things, boating and fishing. Broadwater’s clatm that commenters’
position 1s undermined by the fact that boats anchior in New Haven harbor is completely
ingorrect. The State of Connecticut carefully monitors the use of Mew Haven Harbor to
enslng that commercial ind recreational boating, as well as commercial shigtlfishing, is
encowraged. All mannerof vessels are permitted 1o anchor or moor in the harbor, but
none gre penmitted exchisive use of the harbor for their individual tise alone:

Broadwater’s supplemental comments further evinee a deliberate

misunderstanding of the public trust doctring. That doctrine is well established, In
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Shively v. Bowlhy, 152 U8, 1 (1894), the Supréme Court conducted an extensive survey
of its prioreases, the English common law, and various cases from the state courts, and
concluded:

Atcommon Taw, the tigle and dominion in lands flowed by the tide water

were in the King for the benefit of the nation. . . . Upon the American

Revolution, these rights, charged with a like trust, were vested in the

original States within their respective borders; subject to the rights

surrendered by the Constitution of the United States.

As'more recenily elaborated upon by the Supreme Court in Phillips Fetroleum
Co, v Mississippi, 484 1).8. 469, 474 (1988),

Shively rested onprior decisions of this Court, which had included similar,

sweeping statements of States’ dominion over lunds beneath tidal waters.

Knight v United States Land Association, 142.10.8..161, 183 (1891}, for

example, had stated that "[i]e 15 the serded rule of Taw in this court that

absolute property in, and dominion and sovereigniy over, the-soilsunder the

tide waters in the origing] Statés were réserved to the several States, and that

the niew States since admitted have the same rights; sovereignty and jurisdiction

in that behalf as the original States possess within their respective borders.”

On many occasions, before and since, this Court has suted or restated thése

words from Knight and Shively.
Numerous other Supreme Court decisions have concluded similarly. See; Borax
Consalidated. Lid v, Los Angeles, 296 U8, 10, 15 (1935); Appleby v. City-of New York,
271 VLS. 364, 381 (1926); Hlinols Central . Cu. v Minpis, 146118, 387,435 (1892);
Hardinv. Jordan, 140.U.8, 371,381 (1891); McCready v. Virginia, 94'U.5. 391,394
(1877); Weber v: Harbor Comm'rs, |8 Wall. 57, 65(1873); Goodtitle v. Kibbe, 9 How.
471, 477-478 (1850,

State law is also very clear. Lands held in public trust are held by the state for the
use and benefiv'of all of its citizens. See, e.g., Chapman v. Kimbail, 9 Coan.. 38, 40-4]
(1831} Orange v. Resnick, 94 Conn, 573 (1920); Bloom v. Water Resources Commission;

157-Conni, 528 {1969); Mikaiczo v, Woodmont, 175 Conn. 535 (1978); Mafia v. Dan
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‘Bedrd, Iic., 15 Conn. App. 458 (1988), ceri. den. 209 Conn. 812 (1988). The
Conneeticut Supreme Cotrt has stated

that [the term public trust] traditionally has been used to-refer to the body

of common law under which the state holds in-trust for public-usé title in

waters and submerped lands waterward 6f the mean high tide line. See,

e.g.. Phillips Petroleum Co. v, Missinsippi, 484 U.5. 469,476, 108 8. Ct.

791, 98 1. Ed. 2d B77 (1988); Mikaiczo v, Woodmont, 175 Conn, 535,

53K, 400 A 2d 270 (1978Y; Brower v, Wakeman, B8 Corm. 8,11, 89 A. 913

(1914);- Simons v. French, 25:Corn. 346, 351 (1856),
Leydon v, Town of Gréenwich, 257 Conn. 318, 331 n. 17 (2001).

Mot only do New York decisions similarly support the continued vitality of the
public tmist-doctrine, but.coirts of New York have employed the public trust dostrine o
render large grants of land o private individuals wlira vires and void. See Marba Sea
Bay Corp. vi-Clinton St. Realty Corp., 272 N.Y. 292,296, M.E.2d 824 (1936):

Broadwater claims that, onice it obtains FERC approval, it may compel the States
of Mew York and Connecticul to cede control over stale public trust land fo's private
compariy for its sole lorig term use and enjoyment. ‘In faet, because enforcement of the
mandatory: security zone is a law-enforcement obligation that cannot be delegated to &
privite entity, Broadwater expects the Cogst Guard,-orlocal law enforcement acting on
Broadwater's behalf, to forcibly exclude the public from public frust Jands, See, DEIS,
Appendix D, pp. 1424143, Supplemental Commients, p.. 44,

This upending of the traditional notions of 4'staie”s public trust responsibilities to
its citizens not only offends public policy; but also marks an unacceptable and
unconstitutional intrusion intd state soveraignty.

The exercise of public trust responsibility is an essential spect of residual state

sovereignty preserved to the states by the Tenth Amendment, The actions of FERC
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wotld have the same efféct as that-of the Coeur &° Alene Tribe in fdako v. Coetr d'dlene
Tribe of Mahe, 521 13.5.261, 283, 117 5. Ct. 2028, 2041 (1997), in which case the
Supreme Court held:

Noi only would the reliel block all stiempis by thése officials to exercise

jurisdiction over & substantial poriion of Jand but also would divest the

State of its: sovereign control over submerged lands, lands with s unique

status:in the law and infused with a public rust the State itself is bound to

respect, Aswe stressed in Utah Div. of State Lands v, United Srares, 482

U.8, 193, 195-198, 107 8, Cv. 2318, 2320-2322, 96 L.Ed.2d 162 (1987),

fands underlying navigable waters have historically been considered

*sovereign lands.” State pwnership of ther has been ‘considered an

essential attribute of sovereignty.” Ll at 195, 107 8. Ct,, at: 2320,

See alsn, Phillips Petrolewn Co. v. Mississippi, 484 1.8, 469, 481, 108 8. C1. 791, 799
(1988Y; Hughes v -Washington, 389 U.S. 290,295, 88 8. Ct, 438, 441 (1967); United
States'v. New Jersey, 831 F.2d 458, 466 (1987).

The Tenth Amendment to-the United States Constitution preserves to states the
traditional aspects-of sovereignty not surrendered to the federal government. “If w power
is delegated to Congress in the Constitution, the Tenth Amendment expreasly disclaims
any reservation of that power 1o the States; if a power is an attribute of state sovercignty
reserved by the Tenth Amendmient, it is necessarily a power the Constitution has not
conferred on Cangress™ New York v. Unified States, 505 U8, 114, 136, 112.5. C1. 2406
(1992). “The [Tenth] Amendment expressfy declares the constitutional policy that
Congress:miay not exercise power in‘a fashion that impairs the States” integrity or their
ahility 1o function effectively in a federal system.” Fry v United States, 421 U.8. 542,
547.958.Cr. 11792, 1795 (1975).

Congressional interfetence with the sovereignty of the States is never 10 be lightly

inferved. A% the Supreme Court bas held;

15

State Elected Officials Comments
N-227

BWO030704




SE8 - Connecticut Attorney General Richard Blumenthal

Unofficial FERC+<Gencrated PDF of Z00GT0312-<0028 Received by FERE OSEC 0370872007 In Docket#: CPOE~54~00

“[1}f Congress intends to alter the *usual constitutional balance b

the States and the Federal Government,” it miust make its intention 1o do'so
‘unimiistakably clear in the langusge of the statute. Atascadere State
Haspltal v; Scanlon, 473 U.5. 234, 242 105 8. Ct, 3142, 3147, 87 L.Ed.2d
171} (1985); see also Pennhurst Stare School and Hospital v., Halderman,
465°1.8.89, 99 {104 '8..C1..900, 907, 79 L.Ed.2d 67] (1984), Alpscaderp
was an Eleventh Amendment case, but asimilar approach is applied in
other contexis. Congress should make its intention ‘cledr and manifest™ if
it intends t pre<enpi the historic powers of the States, Rice v Sania Fe
Elevator Corp:, 331 UE. 218,230 [67 8. Cr. 1146, 1152, 91 L.Ed. 1447]
(1947). . .. *In traditionally sensitive areas, such as legislation affecting
the federal balance, the vequirement of clear siatement assures that the
legislature has in fuct faced, and intended 1w bririg into fssue, the critical
matters involved in the judicial decision.” United States v, Bass, 404 U8,
336,349192 8. C1.515,523, 30 L.EEA.2d 488 (1971

Wiltv. Michigan Dept -of State Polive, 491118, 58, 65, 1095, €1 2304, 2308
(1989},

Thus, this case involves an pnconstitutional attemp! by 2 private company to seize
public lands. Tothe extenta federal agency isused to accomplish this effort, the attemipt
constilutes a-violation of the Tenth Amendment.

Broadwater also asserts what it.describes us 4 “public interest™ exception to'the
public trust doctrine. Supplemental Comments, ] 116. The public interest “exception™is
not realty an exception, however. The language in Wlinois Central that Broadwater cites
i support-of its position is nothing more than the recognition that the public trust
doetrine preserves public land for public use and, therefore; a public bridge or other
structire for public use is not necessarily inconsistent with use of public trust land.

Forexample, in ‘g Connecticut case, (rofon v. Hurfbuwt, 22 Conn, 178, 185
(1852), the Connscticut Supremie Court held that congiruction of a highway over 8 creek
did not offend federal control over navigable waterways and did not reéquire & special
grant of power under state law; 22 Conty., a1 185-189. Moreover, the Groton decision

noted that construction of the highway put the lands to-a publicly beneficial use, and that

16
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any navigation of the ¢reek by small boats was not impaired by the construction, Jd., at
187-189. ‘A similar tiase with similar resulis is Weshersfield v, Humphrey, 20 Conn, 218,
227(1850).

What these cases demonstrate i that there is no nécessary conflict between the
public trust doctring and construction of public infrastructure that does not preclude other
public uses. Nowhere is there any support in this so-called “exception” for the
proposition that'a private entity can take sole control-of a public trust asset and sxchide
the public from its use and enjoyment, <. in effect, converting public trust state ownership
to-the benefit of a purely private venture;

Ini fact, as noted above, Wew York law explicitly permits the State to void transfer
of public trust land to private parties ey wlira vires. See Marba Seq Bay Corp.v. Clinton
St Reaty Corp,, 212 NY, 292,796, SN.E2d 824 (1936}, Asthe Supreme Court has
stated “While dontana v, United States [450'U.8. 544 (198 1)) and fllinois Central R.
Co.v. Mlinpis [46 1.5 387 (1892)] suppoit the proposition that alienation of the beds of
navigable waters will not be lightly inferred. property underlying navigable waters can be
conveyed in recognition of an "international duty. Morana v. United States; supra; at
3527 Swrma Corp. v California, 466'U.8, 198(1984), Here, of course; theroisno
international duty, but simply & private encrgy project that could more properly (and
safely) be placed on land, which the company would inquestionably have o pay for.

I fact, the Mlinois Central case relied upon by Broadwater has been cited as
support for the rule that stafes can block the sort of land transfer contemplated here. “To
the extent that the conveyances 10 privaté parties purported 1o include public trust Tands,

thie States may strike thein dowa, if state law permiits, Iiiois Cexrral B Co. v lllinsis,
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146 U8, at 452-454; see Coustal Petrolenm Co. v American Cyanamid Co., 492 8o, 2d
339, 342:343 (Fla. 1986}, cers. denied sub wom.. Mobil O Corp. v. Board of Trustees of
Internal Improvement Truse Fund of Fla., 479 11.5. 1065(1987)." Phillips Petroleum Co.
v Misslssippd, 484:1.8.: 469, 494{1988) (O'Connor, dissenting); As the Courtelaborated
in Coeur D'Alene Tribe:

Not surprisingly; American law adopted as its own muchof the English
faw respecting navigable waters, including the principle that submerged
lands are held fora public purpose. See drnold v. Mundy, 6 NJ.L, 1
(1821). A prominent example is filinois Central R Co. v. lllinois, 146
L8, 387,36 1. £d. 1018, 138,C 110.{1892), whete the Court held that
the Hlinols Legislature did not have the authority to vest the State's right
and title to & portion of the navigable waters of Lake Michigan ina private
party even thotigh a provisa inthe grant declared thatit did notauthorize
obstructions to the harbor, impairment of the public right of navigation, or
exeinption of the private party from any-act regulating rates of wharfage
and dockage to be charged in the harbor. An attempted transfer was
beyond the authority of the legislature since it arnounted to.abdication of
its pbligation to regulate, improve, and secure submierged fands for the
benefit of every individual. Jd,, at455-460. While illinois Central wag
“recessarily a statement of Hlinois law,™ dppleby v, Ciry of New York, 271
U.8. 364,395, 70 L. Ed. 992,46 8. Ct. 569 (1926), it invoked the principle
in Amierican law recognizing the weighty public interests in submerged
lands.

Idaho v. Coeur d ‘Alene Tribe of Idaho, 521 ULS. 261, 284-285 (1997).

Uitimiately, because Congressional interference with stite sovereignty 18 not 1o be
lightly-inferred, and because alienation of public trust land is similarly disfavored and is
voidable, it is clear that & generic authority in the Natural Gas Act granting eminent
domain authority to utility companies may permit the taking of private land, but cannot
be interpreted to infringe on constitutionally protected state soversign interests,

Finally, Broadwateér makes & passing commient to the ¢ffect that the existence of &
security zone at the Millstone Wuclear Power Station somehow justifies its seizurs of

New York public trust tand. ‘Supplemental Comments, § 115, This assertion is false
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because the State of Confiecticut not only consented 1o this security zone; but in fact

dematided it and uses state officials to enforce it.

19
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Conclusion
Broadwater’s Supplemental Comments reconfirm that the DEIS remains woefully
incomplete and should be immisdiately and thoroughly revised. The conuments also show
that Broadwater has no Jegal authority 16 take public trust land for its own purposes and

any attempled grant of authority 1o do se is unconstitutional and witra vires,

Respectfully submitied,

(L,

Attomey General, State of Connecticut

Dated: March 7 , 2007
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CERTIFICATE OF SERVICE

1 hereby certify that T have this day served the foregoing document upon each person
designared on the official service list complied by the Secretiry in this proceeding.

Dated at Hartford, Connecticut this Tday of March, 2007.

Sk
Rubert Snook

Assistant Aftomey General
State of Connecticut

55 Elim Stiéet

Hartford, CT 06106
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T)ORIGINAL

UNITED STATES OF AMERICA )«,% i
BEFORE THE L
FEDERAL ENERGY REGULATORY COMMISSION i
: 3
BROADWATER ENERGY LIQUEFIED A
NATURAL GAS PROJECT DOCKET NOS. CP06-54-000 <O
CPO6-55-000
CPO6-56-000

T

REGUEST OF RICHARD BLUMENTHAL, ATTORNEY GENERAL OF
CONNECTICUT, FOR LEAYE TO FILE SECOND SUPPLEMENTAL
COMMENTS ON THE DRAFT ENVIRONMENTAL IMPACT STATEMENT

To: “The Commission

I aceordance Rule 212 of the Comumission’s Rules of Practice and Procedure,
Richatd Blumenthal, Attarney General of Connecticut, requests leave 1o file these second
supplemental comments on the Draft Environmental Impact Siatement (“DEIS™) for the
abovescaptioned project

On February 26, 2007, Broadwater Energy LLC and Broadwater Pipeline LLC
(topether, “Broadwater”) filed for leave 1o file supplemiental comments.on the Draft
Environmental Impaet Statement. On March 7, 2007, the Attorney General filed
responsive supplemenial comments. However, on April 16, 2007, new evidence was
introduced ata hearing of the Long I$land Sound LNG Task Force (“Task Force™
directly relevant to the Broadwater DEIS. The Astomey General therefore seeks leave io
file these additional comments o provide this new information. The Attorney Genieral's
supplemental comments:will enhance the record upon which the Final Environmental
Impact Staterment (“FEIS”) will be based and assist the Commission in entering proper

and complete orders.
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SUMMARY

New information presented to the Long Island ENG Task Force conclusively
shows. that an important marine community of sponges and coral which will be' damaged
by Broadwatet pipeling constriction was nioy even identified or mientiohied in'the DEIS.
As.a resudt, the DEIS fails w provide a complete environmental impacis analysis and is
therefore in violation of the Mational Environmental Policy ACt("NEPA™, 421U.8.C. §
4321, et seq. 11 is mow even miore apparent that basic environmental dats is missing from
the DEIS and necessary teéchnical analysis is incomplete. The DEIS does not meet the
minimum requirementsof NEPA and cannot mest those tequirements withowt substantial
additional study.

Fiirther, s new review by the Government Accountability Office (GAQ} shows
thiat Broadwater safety claims about its project do ot havea factual basis.

Insdequate Bascline Environmental Dats

Dy Peter Auster, Seience Director for the National Uniderses Research Cénter at
the: University of Connecticut, provided the Task Force photographic evidence of sponge
communities, sometimes calied “forests,” and hard coral growing on the Siratford Shoals;
an underses ridge that the proposed Broadwater pipeline will have 1o cross; See; Exhibit SE9-1
1 attached hereto. Dr. Auster, s Ph. D. marineiecofogist with twenty vears.experience,
SEG- told the Task Force that the habitat of the shoals supports important benthic communities;
inchiding coral and sponges, that have not been déscribed in any of the materials
submitted by Broadwater and tiot discussed a1 all in the DEIS." He further stated that the

¥ information provided by Broadwater to date is.so incomplete that he has not even been

' Dr. Austei”s séstimony can b found At hitp: fwww o statectus),

N-235

Section 3.3.1 of the final EIS has been revised to describe the available
information on these organisms in Long Island Sound, including
information provided by Dr. Auster regarding corals and sponges in the
Stratford Shoal area.
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able to determine how Broadwater conducted its review of the ecology of the Stratford
Shoals area.

Ttig self-evident thatan évaluation of inipacts cannot be vompleted until there iz a
comprehensive understaniding of the environment 1o be impacied, . Several commenters
hiave noted the inadequacies of the DEIS in this régard, The evidence subrnitted to the
Task Force is photographic proof that important ecosystems have not been identified; Tet
alone evaluated, in the DEIS;

As:nioted in'the very recent ¢ase of Oregon Narral Resources Councilv: U5
Burean of Land Mgt No. 05:35245, 2006 LS. App. LEXIS 29688 (%th Cir. Dec. 4;
20086), an EIS is incomplete without adequate informtaion. In ONRC, the Ninth Circuit
remanded an environmental assessment performed by the Bureau of Land Management
because, as here, it lacked the requisite site-specific information and an adequates
evaluation.of the cumulative envirommental impacts. id a1 %9, As the Cournt noted:

[Kern v. United States BEM. 284'F.34 1062, 1069-60 (9™ Cir, 2002)]
addressed 4 similar comulative impact objection to EAs. Likethe Mr.
Wilson EA, the EAs atissue in KSWC did not coniain objective
quantified assessments of the combined environmental impacts of the
proposed actions. KSWC, 387 F.3d at 994, The discussion of future
foreseeable actions consisted of "an estimate of the number of acrés to. be
harvested, A-caloulation of the iotal number.of acres to-be harvested in the
walershed s a necessary component of 8 cumulative effects analysis, but it
is not a sufficient deseription of the actushenvironmental effects that can
be expected from logging those-acres.™ Jd. at'995. The EAs also stated that
environmental concerns such as air guality, water quality, and endangered
species would not be affected. id. However, "[1]he EA is silent asto the
degree that each fzctor-will be impacted and how the project design will
ieduce oreliminate the identified impacts. This conclusory presentation
does:not offer any more than the kind of general statements about possible
effects and some tisk which we have held to be insufficient to constituie a
haed look" &4, (internal quotation marks omitted). Both the Mr. Wilson
and the KSWC EAs "do not sufficiently identify or discuss the incremental
impact that can be expecied from each successive timber sale, orhow

SE9-2

N-236

Please see our response to comment SE9-1.
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those individual impacts might combing or synergistically interact with
each other to-affect the [watershed | environment," Jd. at 997:

ONRC, 8t *11-*12, The Broadwater DEIS cannot meet the miniaiun réguirenistits 6f SE9-3
NEPA becatise it containg ne objective quantified assessment, nor any assessment atall,
ofthe Stratford Shoals ecosystem;
GAO Report
Asnoted in the:Atlorey General’s eprlier comments; this projectis based on
navel applications of LNG technology: No facility of the propuosed type evists anywhere SE9-4
irs the world, -Notonly does this fact raise tmportant safety and security congerms, butit
also makes it impossible to develap an appropriite emergency response plan.
On March 17, 2007, the GAO released ity Maritime Security Report (“Repon™),
discussing the extent of current knowledge of larpe seale marine LNG fires. ‘S, Exhibit
2. The Reportis selid proof, if any riore is needed. that the planned Broadwater projest
isan upaccepteble security danger.  This repert confinms that the so-called safety vone
around the planned facility and supporting tankers is based on woefully inadequate data
and that the facility poses & significant threat to-public safery and the vital natoral
resources of the Long Tsland Seurid;
Specifically, the GAO Reporvconfirms that critical information about the safety
arid security of marine LNG facilities and the characteristics of large LNG firesis.non-
existent. Repott, p. 8, According 16 the OAO Report, the few studies that have been
done are inconsistent and often do ot include any consideration of the effects of'wind
and weather, Report, pp.8; 13, 14 Ne consensus existson even the most basic issue

how large s the danger zone fromd largs TNG five?
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The final EIS has been revised to address the public comments received on
the draft EI'S, as intended by NEPA.

While the combination of technologies proposed for the FSRU is a new
concept, the separate LNG receiving, storage, regasification, and sendout
technol ogies are proven. The American Bureau of Shipping, a certifying
entity, reviewed the preliminary design of the FSRU and stated the
following in aJuly 27, 2005 letter to Broadwater: “Whilst the concept of
combining a floating re-gasification unit and distribution network with a
yoke moored LNG hull can be viewed as afirst time combination of
systems, the technologies employed are not in themselves novel and are
covered by established Rule criteria.”

As stated in the final EIS (Sections2.1.1.1,2.3.1.1, 3.10.2.1, and 3.10.2.2),
federal regulations, industry standards, and classification society rules
would govern the safe design, construction, and operation of the FSRU.
The Coast Guard evaluated the safety and security aspects of operation of
the FSRU (and the LNG carriers) and made the preliminary determination,
as reported in Section 8.4 of the WSR (Appendix C of the final EIS), that
the risks associated with operation of the FSRU and LNG carrierswould be
manageabl e with implementation of the mitigation measures it has
recommended. |n addition, LNG regasification using equipment on a
marine vessel now has precedent in the Gulf of Mexico, where speciaized
LNG carriers with onboard vaporizers similar to those proposed for the
Broadwater FSRU are operating, and two similar projects have also been
approved by the Coast Guard (Neptune and Northeast Gateway Projects).
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The GAQ Report is absolutely clear ononedssue, Theexperts cited agree that
LNG has the potential t6 pose a grave risk to the public and thatmuch, moch more
research must be done before anyone can accurately identify the essential safety features
required for facilities such as Broadwater. Report, pp 1719, For example, the Report
points out that an LNG fire burns at an‘extremely high femperature - much hotter than oil
fires of the same sizé --and is ¥ery difficult to extinguish, but the DEIS contains no
inforination about or eviluation of tocal firefighting capabilities. Report, p. 9, Further,
despite what Broadwaler has said in the past, explosions ¢an happen and must be studied,
Repori, pp: 9-10, 16, and yet rio consideration of LNG explosions was undertaken in'the
DEIS:

The DELS, therefore, is utterly incomplels and unreligble in regard tothis safety
isstie, alse. The plannied Tacility is based upon novel and untried technolopy and the
inherent dangers.of an LNG fire in the crowded waters of the Sound are severe, The
GAO Repert teinforces this point, showing that existing studies contradict each other and
do it include real world information about how LNG fires behave. Forexample, the
Report says that only one study has been done that-even considered wind and wave action
and that study was based only on conditions in Boston harbor and failed 10 consider how
waves would affect movement of the LNG pool itself. Report, p. 14. 1t.i% impossible to
maintain that the DEIS is complete and accurate when basic essential scientific
information is missing.

A final important issied raised by the GAQ Report is the so-called cascading
failure scenario.. Most studies to date assume that only one of the compartrments of an

LNG tanker would fail inan accident; attack, or other disaster Report, pp. 15, 20. ‘The

SE9-5

N-238

The GAO Report (GAO 2007) indicates that the primary hazard to the
public would be heat from afire. Eleven of the 15 responding experts
described current methods for estimating LNG fire heat hazard distances as
“about right” or too conservative. The sizes of the proposed fixed safety
and security zone around the FSRU and the proposed moving safety and
security zone around each LNG carrier were calculated to protect users of
the Sound from the potential effects of an LNG fire. The expert consensus
in the GAO Report supports the methods used to determine the proposed
safety and security zones for the Broadwater facilities. The GAO Report
also indicates that waves can inhibit spread of an LNG pool, which would
limit the size of an associated pooal fire. Although the GAO Report
suggested that further study of the consequences of alarge release of LNG
to water should be conducted, it endorsed the use of current modeling
methods.

Firefighting needs would be identified during development of the
Emergency Response Plan, as described in Section 3.10.6 of the final EIS.
FERC must approve the Emergency Response Plan prior to final approval
to begin construction.

Section 3.10.1 of the final EIS describes the characteristics of LNG; as
stated in that section, LNGis not explosive. In addition, the GAO Report
notes a consensus among the experts surveyed that an explosion would be
unlikely after an LNG spill in unconfined areas (such as on water).

The GAO expert panel agreed that cascading failure is an area with a need
for future research. Regardless of the specific mechanics, likelihood, and
number of tanks involved in cascading failures, the GAO panel of experts
agreed (12 of 16 responders) that the consequences of cascading LNG tank
failures would increase the estimated hazard distances by 20 to 30 percent.
Broadwater’ s selection of an offshore location, 9 miles fromthe Long
Island shoreline and 10 miles from the Connecticut shoreling, providesa
large safety buffer in excess of any inherent uncertainty in modeling
potential LNG spills, including cascading tank failure scenarios.
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Sandia report, relied upon by the DEIS, assumes that up-fo three of five compartments
might fail.. . Asthe GAQ Report notes; many-éxperts agreed that LNG fires can
damage LNG tankers and cause multiple compartment fatlures; increasing the severity of
a fite. GAO Report, p. 20.  Thus; there is.nio justification for assuming that only three
compartments would fail, and the Report properly urges further study of this issue, :Seg,
GAD Report, p. 21.

The GAO report proves that the security zones described in the DEIS are based on
inadequate information and contradictory technical studies; Therefore, the DEIS must be
completely rewritten with respect toithe sefety and security issues.

In fact, the experts cited by the GAQ Report urge further research on the behavior
of large scale fires, spill testing on water, comprehenisive miodeling, vulnérability of
contaiment systerns, mitigation systems and the impact of wind, weather and waves.
Report, p. 21, Without1his information, FERC cannot claim to have adequately studied

the itpact of this projectas required by the National Environmental Policy Act.
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(Continued)

The GAO expert panel did agree that cascading failure is an areawith a
need for future research (GAO 2007, page 38). Regardless of the specific
mechanics, likelihood, and number of tanks involved in cascading failures,
the GAO panel of experts did agree (12 of 16 responders) that the
consequences of cascading LNG tank failures would increase the estimated
hazard distances by 20 to 30 percent (GAO 2007, page 37). Broadwater’s
selection of an offshore location, 9 miles from the Long Island shoreline
and 11 miles from the Connecticut shoreline, provides a large safety buffer
in excess of any inherent uncertainty in modeling potential LNG spills,
including cascading tank failure scenarios.
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Conclusion

The DEIS remains woefully incomplete and should be immediately withdrawn:
Crivieal environmental baseline data‘is absent from the DEIS and vital information about
the nature and consequencesof a large matine LNG fire does not exist, Therefore, no
adequate evaluation of the environmental impact of the project has been made.. Furthér,
without moré information about LNG fifes, safety zones cannot be properly calculated
anid the impacts on the maring environment from ain accident or:attack are merely
guesses:

Respectiully submitted,

WA

RICHARD BLUMENTHAL
Attorney General, State of Connecticut

Dated: Apﬁyjj 2007
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»:

CERTIFICAYE OF SERVICE

1 hereby certify that 1 have this-day served the foregoing document upon each person
designated on the official service listcomplied by the Secretary in this procesding,

Dated at Hantford, Connecticut thist ‘:l';ty of April, 2007,

*” g\ !:'
éz;ﬁﬂuf o P b
Robert Shook
Asgistant Attorney General
State of Connecticut
55.Elen Street
Hartford, CT 06106
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TO: Peter- Masi
From; Peter Auster
Datet 3 April 2007

Below: is'a map of the southern partof Stratford Shoals. The dark line sl thetop left is
the route-of the existing Iroquois Gaspipeline: The light Hoe across the bottom is the
proposed route of the Broadwater gas pipeline. Note ther 3 & Shatp ridge o the niap
that tends north=south (top 1o botiom 2eross the lower part of the tiap). The star indicates
the site of aw ROV dive in 1991 and is approximately 1.5 km north of the proposed pipe
onte. The images thar follow the map are frame grabs from video that show dense
sponge dominated communities (e, sponge “forests”hand starcoral, Based onthe
video, the ridege 18 composed of dense bouldars:

N-243
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5 for 1991 ROV dive:

Colonies of star coral (Astrangea pocnlata)
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EXHIBIT 2
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United States Government Accountability Office

GAO

Report to Congressional Requesters

Fehruary 2007

MARITIME SECURITY

Public Safety
Consequences of a
Terrorist Attack on a
Tanker Carrying
Liquefied Natural Gas
Need Clarification

GAO

Aesouniaiiiity = integrity * Rediabliity

GAG-07-818

N-246

State Elected Officials Comments

BW030723




