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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

BROADWATER ENERGY LLC Docket Nok, €CP06-54-000
BROADWATER PIPELINE LLC CPOG-85-000
BROADWATER PIPELINE LLC CPo6-56-000

THE COUNTY OF SUFFOLK, NEW YORK S OBJIECTIONS TO
THE FEBRUARY 26, 2007 BEQUEST OF BROADWATER
ENERGY, LLC AND BROADWATER PIPELINE, LLC FOR
LEAVE TOFILE SUPPLEMENTAL COMMENTS ON THE
DRAFT ENVIRONMENTAL IMPACT STATEMENT

Pursuant 1o Rule 213 of the Federsl Eacrpy Regulatory Commission (CFERC™, the

County of Suffolk, New York ("Suffolk County™), by ils attomoeys, Farvell Fritz, PO, herehy

LA 50.4 submits these dbjections 1o the February 26, 2007 Request OF Broadwater Energy, LLO Aad LA20-1 Inthis comment letter, Suffolk County has provided comments on three
: items Broadwater s supplemental comments on the draft EIS, the draft
Braadwater Pipelitis, LLC (¢ollectively “Broadwargy™) For Leave To File Supplesisiital EIS andthe public review process for the draft EIS Regardi ng the first

Comiments On The Drafl Environmentl Tmipact  Stetement  (“Broatwaler’s Proposed it_em: we do not consider it appropriate for usto respgnd to comments )
- ) directed to Broadwater. Further, the comments provided on the draft EISin

Supplemgnt”).  FERC wmust rejeet Broadwate's Proposed Supplerint on the grounds that this letter essentially reiterate the comments presented in one of Suffolk
County’s earlier letters and do not raise any new issues. We have
addressed those previous comments in our responsesto Letter LA-1. Our
examing the intervenors™ evidence without providing the sams opporiunily (o the infervencrs and response to the county’ s comments on the public review process for the
draft EIS is presented below.

BroudwaterTs Tengthy fling 16 an tnwarantéd afgempt by the applicant 1o, i éffect, cross-

the public to-evaluate Broadwater’s praffered evidence. Moreover, Broad assertions.ar
WEOTE.

Allofthe inloanation contalned in Broadwaer's Proposed Suppiléinest should have beei
included i Broadwater's: previous Tilings with FERC, including but not limited to, the various
Reseurce Rieports it filed with FERC, Having chosen th withbeld infonvation’ it contends is
sipportive .of ite: position wntfl after the issuance of FERC's Draft Enviconmental Imipact

Statenient {“DEIS™, after the close of the public Bearings, after the tme expired 1o submit
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writlen coruments 1o-the DEIR and affcr the infervenvrs and othicr opponcnts submitted their
comments o the DEIS, Broadwater pust not be allowed be sunplement the record In this
fashion: In the evént that FERC geasits: Broadwater's request dod considers Breadwiter's
Proposad Snpplempnt, tmust re-open the DEIS recard, bold supplemental DETS public hearings
and hold the evidentiary heanmngs previously reguested by Sufinil County,

Brogdwater tontends. in its Proposed Supplement that: (1) FERC provided -ample
opportunity Tor mganingful participation in the Nationsl Environmentil Policy Act ("NEPAT)
process; (27 NEPA: Standards were mict By the DEIS; (3) the DEIS adequitely addréssed Tactial
isstics ralsed by other parties; wid (4) the DETS adequately addrossed Tegal arguients ralsed by
ather parties. Bréadwator?s contentions dre simply ioorrect,

Az to Broadwater's Brst. contention, the record before FERC eslablishes bevond. doubit
that FERC Timifed and fmpeded public participation in the NEPA process. First, the January
2007 TIEIS publie heargs were held at Tocalions with madequate facilities, which prevented
many attendees from pven being in the same room e the procdedings: I addition, many
attendeds wire provented [romi speaking at the public hearings.  Second, although many
mertbers of the genersl public and many governmental authorities demanded that FERC hold
additionial public hearings because of these lopstical problems, FERC summarily rejected these
reguests, indicating that rigidly sticking o its srtificially-tnposed Hime tuble was'more imporiant
than fatrly and -y evaluating the sublstance of the DELS. Broadwiser admiis that govérnmenta)
aulhorilics have statutory responsibilitics and their opinions. are entithed -t deference (see
Broadwater’s Proposad Supplement at p, 43, yet i1 and FERC Jgnored the deniands of United

Stitey Senatory and Repregentatives, State’ and . Couwnty Bxdeurives and Legislators and 16¢al

B

LA20-2

N-416

In January 2007, we held public meetings as a courtesy to the public,
allowing them an opportunity to provide both verbal and written comments
on the draft EIS. Thiswas an additional opportunity for the public because
we were accepting all written comments on the draft EIS sent to FERC.
Public comment meetings are not a requirement of NEPA, but FERC
conducts them whenever possible to provide an additional opportunity for
public input. Due to the large number of participants, one of the meeting
venues did not have adequate capacity within the main seating area.
However, we held three other public meetings, including one at Smithtown
High School in Suffolk County, and each of those facilities had sufficient
capacity to accommodate the participants. Similar meetings were held
during the scoping process, including one a Wading River, and no
problems were encountered.

In total, we held nine public meetings for the Project and only one
experienced difficulties. Dueto atime limit for use of the auditorium,
some of those wishing to provide verbal comments were not able to do so.
Those who did not have the opportunity to speak had the opportunity to
|eave their written comments with us. Further, as noted above, we accepted
all written comments on the draft EI'S beyond the already extended
comment period. Therefore, an additional public meeting was not
necessary and we do not believe that anyone was denied an opportunity for
comment.
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governmental representatives to hold addifforial public: hearings. Tn other words, Broadwater’s
governmental deference only applivs 1o governmentalsathorities that agree with it

Agto Broadwater's second contention, the DEIS 150 faet, woefully inadequate and does
not comply with NERA. Tr also does not.comply with the State Environmental Quality Review
Act (“SEQRA” Y pursuant to. which Neéw York Btate sigencies are iequired to comply with s they
evalugte the various permits, licenses aod approvals Broadwiter needs from those apencies: (See

Commerits of Suffolk County,. -dated Junuary: 22, 2007, submitted 10 FERC and other

governmental avthorities ("Seffolk County™s Taduary 22, 2007 Submission™ for a full-di
of the inadequaciesof the DEIS)

Az o Broadwater™s third conténticn, the DEIS, i fact, fails to adeqiiately address faciual
isgves tncluding essential safety, securty; and euvironmental issugs. As highlighted in Sulfpll
Couniy™s Tanuary 22, 2007 Sabmssion, the DEIS falled 1o adeguately evaluate. many étucial
isgues. For-example, the DEIS Giled o adequaiely evaluaie the cryopenic system Broadwiter
Proposes to-use on:its massive foating stovgge-and megasification anit ("FSRUYY and the adverse
atr pollution impacts itwill have, The DEIS fatled to adequately evaiuate the storsge, handiing
and disposal of large quanititics. of pefeoleumsbaged fucl and Tubricams and solvents used on the
FSRU, “The DEIS fatled 1o sdeguately cvaluate the FSRU'S daily intake. and discharge of,
massive amovnis-of 'water from- the Long Island Sound and the use of anti-fouling chemicals
proposed to be used on the FERU and 1o be added 1o discharve wastowater. The DEIS failed 1o
adequately evatuate the thernal pollution associnted with Broadwater, including the discharge of
cooling water at clevated femperatiures, The DEIS fatled toadequately evaluate the finpuct of the
project to-other users.of Long Island Sownd, tneluding interference with usersiof the area Bnows,

as the Race, with crosssgound ferry sérvice, with. commercial fisheries. and wiih-recreationzl

L
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users of the Long sland Sownd. The DEIS falled to sdeghutely ovalute Impacts 1o codangered
specios including piping plovers. and tems and-other migrating and foraging birds and other
wildlife. The DEIS failed fo adechately evaluate the impacts that the Broadwater proposal

wonld Tave en fivet tespbnders and other emcrgency persoanel. (See Sulfolk Conmty's Janudry

22, 2007 Submission, inchuding the affidevite of Vit Minel, P.E, TH of Envireamental
Cuuality . of the Suffolk County Depavtment. of Health -Services, and  Jogeph Williams,
Commissioner ‘of Suffelk County Deparbment of Fire. Rescue and Hmergency Services:y
Broadwater did not respond fo the safety and secunily fssies raised by Commissicner Williams
and Mr. Minei, P.E. and that silence speaks volimes:

The DEIS wlse failed to adoguately. evaluate the inability of the United States Coust
G (CUISCG™Y 80 he abledo provide the persoring], vossels and equipment needed 1o securethe
USCG-mandated salety and exclusion zones, Browdwater downplays this crucial point by
asgerting that the USCGmandated safety and exclusion zones are mersly “deteirent™ in nature
and that private seturity personnel can perform these types of tasks. Broadwater’s concession,
hewvever, that private seeurity frms eanriot get i lavwe spfbrcement Capacitics is wholly

T i with fis @ssertion-ubout the use of private fitms, as detérrince is ofie 6f many law

snforcement Tunchons that the exclesion zone secunity forces will undertake. See Broadwater's
Broposed: Snpplemént af . 72,

As'to Broadwaler's fourth coptention reparding legal arpuments ralsed by other pattics,
Broadwater's Proposed Submission ieonectly snalyzes applicablelaw. As explained in Suffolic
County’s Jaruary. 22, 2007 Submission, federal, staie and local Jaws: prohibit approval of
Broudwater, Suffolk Connty lirits its comuments w this response 1o the Public Trust argumisnt

raised by-Broadwater, #s fis tortured interpretation of that doctrine is clearly wrong. The Public
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Trast Docteing mandates denial of the Brosdwater project as i14s 9 exibook vielation of that
long-standing legal principal.

Hroadwater's Proposed Supplement misconstiees the Public Trost Doctrine dod
inigcharasterizes s owri proposal i a fransparent attempt o evade the docteine’s fagad mpact 1
that proposal, Broadwater nsserts that its proposal-does not vielate the Public Trust Dottring
because 1 19 similar 0 land-based facilities Tocated aloty patts of waterfront areas, o o
moorings of small waterersfl in harbors or to the 00wvad exclusion zone near 2 landibaged
nuclear power plant. See Broadwater"s Proposed Submission at pp. 69 through 72

Broadwater’s arguments, however, ignote the essential vature of 1t own proposal, 6h
exceptionally large, Oouting Biclory iy the middle of commercial transil taned In the middle of
Long Island Sound. The upplicable excluosion wones are i 700 vards, valhdr they are 950 uerey
aropad the FSRU and 1,722 sores arqund éich sapply tankigr. Broadwater’s projéct fequires thal
farge portions of Long Istand Sound be tumed over 1o/t forits permanent and gxclusive control.

Broadwater atterpis to obscure the fact that jis propoded prijést 1§ set 4 the center of
eritical commercinl shipping routes to-and-from New York City, porions of Connectizul, Long
Istand ared Westichester and will vepeatedly obstrisct these traffic ey for lang stretches of fithe
virtually every day ol its pperation, See USCG s Waterways Suitability Report at pp. 31 and 33,
Further; the LISG supply tankeérs and their moving security zones will uoduly impact fecreational
vessel operitors, sspecially v the Rage: The storage sinit 3 1o be refilled by frequent shipménts
of LNG that are made via Targe fanker ships.  Broadwater states that these refill shipments will
oceirevery two days.and will take 12 to 18 hotrs fo imload. Aspart ol Broadwdier's proposed
safery provausions, cach LNG delivery requires avirtual shut down of Long Tsland Sound, "Thus,

ol every 48 bours; 18 will be reguived o wnload aad the Long Tsband Sound wwill be shat
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down for these perinds.  The UBCHG requires that.each shipment be met by armed gur ships
fwhich the USCG concedes. in: its. Waterwavs Suitability Report that it does ot have), that will
esport the tanikers to the floating storageunit. Durli these freguent deliveries; other récreational
andl wommercial nses of Long Island Sound will bestopped. Tn other words, the Sound will be
virtually dlosed Tor 18 out of every-48 hours or 37% of the time. This is in-addition to the 930
aere éxclusion one Toquitdd dround the FSRU, which will be of=limits 100% of the fite, . The
comtinuous. disruption posed by these shipments will have significant and severe: economio,
récreational and safety Inpasts:

Over a century ago; the United ‘States Supreme Court defermined that the Public Trost
Dactring prohibits the use o publie trust Tand for private uses similar to the one being sought by
Broadwater i this watler. See Blingds ‘Centrad ‘Botbvay Ca. v Nlivefs, 186 18, 387
{1892 vonding 2, State’s transfer of a thousand-acee portion of the bed of Lake Michigan because
Tt was a gross perversion of the irast ovet the property nder whiich it was held”™ By the Btate)
FE at 435, The Public Trust Docirine preserves. the publie’s free and unobstructed yse of
pavigible waters “so that the public “may eujoy the navigation ol this waters, varey on conunerce
avir them, and have Bberty of fshing therein, freed from the obsiruction or Tateiference off
private pardies: Id, at 432, (Ewphasis added)

Mew York State’s Tughest court alsg tecopninad the Public Trust Doctine more than &
century ago, Sée Chxe v Shife of ‘Wew York, 144 WY, 296 (1895)(voiding the wansier of
subimerged Tand to 4 private party that placed a physical obgirdetion 1o the fublie’s dctess fo
ravigable walers because the transfer violated the Public Trust Doclrine) The Cave Court
atioulated the test Tor g Public Trust Doctrine violation, helding that when the stite halds tite to

submerged Jand under: its savereign powers, it cannol suronder, ahenate or delepate that power
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St for soie pihilc parpose, or sonie Fedsonable ive which can be jairly satd 1o ke for the
public berefin”” Id. at 406, Like the voided: transfer-in Core; the Broadwater projoct will
“geriously interfere with thé navigation ypon the waters” because 1b will.deprive the public of
access To vast dreds of Long Istand Sound, which is g recreationsl mecca and eritical cormmartial
highway, possibly iy perpetuity. M

Twenty years later, in Long Sault- Dev. Co.v, Bemnedv, Z1200Y. T {1914), the Courtaf
Appeals Tound that the: Public Trust Doctrine was violated when 2 private comporation s given
exclusive dse b navigable watérs. The Cowrt of Appeals - voided. the transfer of rights to
navigible water to-a-private party: ruling that the State may never surrender ifs control over
navigalion to @ private corporation.  Seventy-five years Tator, the courts of the Siste of New
Yok, reaffirmed e Caxe principles, fnding a violutica of the Public Trigt Dogtring wheén the
public iv denied accoss to wwrfice waters for {ishing and wavigation, See Smirh v State of New
York, 153 AD2A 737, 137 (24 Dep t1989).

Theee ds-no-public purpose being served by Broadwater, Rather, it pubbc hardship,
which, 1 bl will permment v remove thousinds oD aores o navipable waters from soeess and
use by the public: Broadwdler ghirmnitiates public acciss to o 950-acre arée of Tong TsTind Sotnd
i perpetuity. and vo:a 1,72 2-a0re. moving deasof the Long Tsland Sound every time ope of the
suppiyv vessels navigites fo oF ffom the FERU. Given. this porvagive and. conthndons négative
impact on navigable walers, Broadwaler’s proposal 1s void uader the Pubitic Trust Déciring

The Droudwater prajecy vaises significant gafety, security and snvironmenig conceins
that canmol e propedy evatuated wdthout anevidentiary hearing: A Bl examination of all

impacts must be analysed Bnan openand public forwm in which all parties may present real
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evidence sublect to the tme-honorsd test OF Cioss-ekamination.  The 'safety,. Seourity and
cavirormental iategrity of Tong Istand Sound deniand in
CONCLUSION
For the reasous Hsled dbove, Snifolk County ‘wiges FERC {0 deny Breadwater's
applications i their eotirely. The safety, sccurity and environmental health of Long Island
Sounid and the safely, scourity and health of the area’s millions of residents demand such a result
Dated: Uniondale, NY
March 13, 2007
Respectfully submiteed,

FARRELLFRITZ, P

£V TR .
m;gﬁﬁﬁyﬁﬁ@#ﬁ&&ﬁﬁwd

Chatlotie Biblow, Esg.

Tohu M. Ammentano, Hsq,

Attorneys for the Couniy of Suffolk, New York
1320 Recksorn Plava

Uniondale, New Yok 11556-1320

(516) 227:0700

Of Counsely

G5 Peter Borgen, Fsg.

27 Pine Strest

Port Washington, New York 11050
optontine net

b
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CERTIFICATE OF SERVICE

[ Beteby certify that 1 -have this day served the forsgoing document upon: cach person
designated on the official servies list in this progeeding i actordance with the requirements of
Rule 2010 aithe Conmission’s Rules'of Practice snd Procedure,

Dated at Uniondile, Mew York, this:13th dayof March, 2067

T
s ot ) :
(e (ol o8t bl
Charlotle Biblow, Esig.

Farrel] Fritz, B.C:

Atioraieys for (he

Couwntyof Suffolk, New York
1320 Riegkson Plasa
Uniondale, NY 11556-1320
Telir (516) 227-00686

Fax. (F16) 336-22606
chiblewgifrreliititz.com

FREROCS TN
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URITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Broadwater Bnérgy LIC 3 Bocket Nog CPG-54-000
Broadwiter Pipeline LLO 3 CPOG-55-000
b CPO6-56:000

Comients of the
Townsof Riverbead and Seuthold in Response 1.
Broadwater’s Supplervental Coinments
Served Febinarv26: 2007

Pursciant to FERC Bule 213, the “Lowns of Riverhead and Southeld, New York

(eollectively the “Tavwny™), interveners i these doekets, respecthilly requestieave to il these
LA21-1

gomments iy response to-the supplemental comments of Drondwater Encrgy and Broadwater

Pipeling (collectively “Broadwater”) served February 26, 2007,

Inthese comments; the Towns tocus on Part IV of Broadwater’s filing,. First, despite
Broadwater’s ¢lait that ne statitory ortase Taw exigly, the Towns cite andrexplainthe very-apt
statuthry and vise Tow shivveing that Broadwatét’s LNG términgl Tacilitics miay inot Iawtully be
anthorized, either in whale ar tivpart, by a certificate of public convenience and necessity jssued
pursuant to'séction. 7 of the Natiral Gas Act {INGA), Seetion 7.4pplics only to pipéline fagilities
Tt interatate cominence. Pipelines are exclided from-the definition o "L NG terminal™ i the
NG A, which regulates import. fagiliiey i forgign commeree. Sevond, the Towns respond i
Broadwater s comments on the, pubhic trirt doctring jn New Yok State; which Broadwiter
inaptly confuses witly federal powers. “Third, the Towng respond io Broadwater’s discussion of
Cougtal Zone congistency and the Southold LWRE. which appliss 1o all waters.of the Race

betwien Oricnt Point and Fisher's Bsland. and through which. ENG fankers would need 1osiravel.

LA21-1

N-424

The towns of Riverhead and Southhold have provided comments on
Broadwater's supplemental comments on the draft EIS. In this |etter, the
towns have not provided any comments directly related to the draft EIS.
Therefore, we have not provided responses in addition to those presented
for comments presented in Letter LA-19.
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Other-miatters ralsed in Broadwater's February 26 Aling wore addressed fothe Towas™ Jantary

19, 2007 Conmments, and require o more discugsion ot this junciore,

T apprave any part-of the LXG terminal.

This Towns™ Janaery 19, 2007 commrents whserved that MNew Yok OGS may mol grant
eagements blSlate-owned uniderwater lands Tor the Broadwiter LNG termiina e FSRUor YMS
begauser (1) The FSRU and Y MS are LNG terminal facilities; and arenot “pipelines™ withit the
raganiiig of § 3(2) of the Public Tands Taw (PLLE). (2Y0GS lacks the capacity to’ grant
eassments 1or the FSRU and YRS under PLL § 75 becauge Broadwater i 0ot ant adjacent uplasd
awner, These potits are directly relevant to FERC hecanss. given OGSs Tack of authorits; the
guestion becomes whether Broadwatér tould condemin the ngedssary ¢aséments undérthe NGA,

Tovresjronse to thig guestion, i'1s clear that an athorization 1o construet an LNG teimial
Tacility under §3 of the NGA dosy not gram condemmation power. Broadwater conaedes this
podntat 141 6fiits cormnrenty. &

S e question then bycomigs whethir Broadwater way “take™ yndgrwaiar linds Tt the
ESRU and YRS by eninent domainunder NGAS T The Towns submit that the answer is “he.”
Broadiwater, on the ‘other hand. s pétitioning FERC toissue a certificate ol public consveniencs
s pecessitvunder WGA § 7w Broadwater Pipeling. TLOC for potrmssion to construct and
operate all of'the YIS anid the forivard pait of the TSRLT {the fitst 3310 féet fFom the pivot 6fthe

YM&)- Braadwater is alse-petitioning-foran Order that-would atthorise Broadwater Frgrgy,

f e Teawng™ Todlegy 19,3007 Chranental py e 1o,

FFRRE Orders rioting diat énrinent domatn rights avé net conveyedunder NG A § 3inciude Wiaver"s Cove Friergy
LLE Dacket: CPO436:000, IIZFERC T HLO7 (hly 15, 2005 st KN 260 and Camigran LG, LA, Dotdeet N
CPD2-374, sbal, Y04 HERCGL, 2694 eimber 1k 200 £ B2
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L tocanstruct and ppecate the back-part of the FSRI under § 3authorization. This rebief wits
requested in Broadwater’s Janwary 2006 TERC applicaiians%, and wis subsequently displayed

ERS §

vividiy in Broadwater’s “point of separation” drawings in Breadwater Pipeline’s and Bro 3

Energy’s Petitions to MYS - OGH for saseinents i underwater laids, filed with FERC on
December 120067

Broadwater ¢laims that the Town’s position that the PSRU and YMS ar¢ not subject to
the Commrigsions: jurisdiction uader NGA§ 7 is “simply notsupported by statule orvase law’™
(Comimsits at'p. 80, 136). Heweverthers 1§ anmiple and direst v relevant statitoiry and ¢ags law
to-gupport the Towns™ pasition, Tivshort; the statutory-and case law show that NGA regulidey
ING impeort termial facilities in forel ol commsree vnder NGA § 3, while pipge e facilities that
arg i inferiiate ommerce are rggilated inder NCEX§ 7, Thetwo voncepts ol foréigi comimerce
and-inlersiate commrerce wre distmet, and Congress koptthese concepts separate and distinet m
the NGA, Unider the MG foreign comiberce endsat the “tailgate”™ of the ING import terminial.

At:that point, gas intended to enter inferstate comuerce must-commedt to a “pipeline subjectto the

Jurisdiction-of the Commission under section’7.” The Tovar’s support for this conclision has a
sedid history unider the NG, as showa bk,

b Statutory support: BPACT, applivabibity oF the NGAw and the definition ol ENG
términal

Tnthe Boergy Policy Act Amendments of 2005 (FPACTY, Congresdarmended § Tibyef

the NG te ke elear the NGA applizs oot only to transportation ol natural gas i fnie

eompieree, bk also ™ to the iportation of exporiation of natural gas W foreign commeroe and 1o

7 apsplication 4f Broddwater Firgy
Briacheater Fipeline, 11O In Dokt S st ppr -7

* S Biroadwater's Defitions 1o MY OO S, cspecially the Naps 5 of 6 (in Ancossion M. 20061 2040101, publicy and
Fignires 2 drd S 0 ponsssion Mo 200612340107 CE Hposted 0t FERC Y Brsadwater Doclet Docstiber 12008

5, at pp 1125 Appltcation of
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persons angasad insush inponativn or sspertation..,” (ernphasisadded), Congress ais
amended NG A §3; relating to nabural gay imports and exports, by adding § 3¢} dating that
FERC “shall have exclusive authority to approve or denyan application for an 1NG terninal, ™
Tiiken togetlicr, these Amendhitents make elear that inporting LNG iy foreion ¢oniméres; and that

FERC has exciisive sutharivy To.apy ovdeny apphications to-construet and opergle NG

import forminals,” Nojably, Congress did notgrant FERC withority o certificate LNG formminls;
or fragments o FENGAerminals, under NCHAS 7. which regolates “natural gascompanizs.™
defitied as persons-engaged in the tragsportatict of natoral gas T inferstate comiticees. S

EPAUT s defmition:of “LNG terminal,  together with RPACT s amendments to NGA §§
Libyand 3, isthe statutory support that Proadwater asserts does not:exist. EPPACT states that
e tern;

H11)ENG {enminal - invludes all natural gas Tacilitios lovatéd vnshore o in Staie
waters that ars uded to receive, unload, Toad, store; transport. gasify; Hquefy, of progess
natural pay that & imported into the United States trom a foreipn:country, sxported th-a
forgign couitey from:the United States, o tiansported i interstale commmered by

waterborne vessel. biit dives not.include —

EAy waterborme vesséls used to deliver natural gas to-or fromany such facility, o

(B} any pipeliiic oF slof y )
under seetion 7.7 (Emplms)s added),

Congress spoky expresily, Cuntrary to Broadwater s implicit drgumints, there 1§ o ropm.
higte for“Chewon delfitence. " TNG tenmmiali do niot ing lade pipelings stbjectto § 7. The
wording ofThe “pipeling™exseption does not give FERC room ty use diseretion to certilicsite the

Y MS and part of the FSRITinder NGA § 7, becatise language of the statate isunambighous,

SEPACT B L l‘m.fxx at§ UM, amending NOA S HEL 1‘3 (R el EA R
@ 7 8§31 er(3 adding WGA §30e1 11
it me tneatidng of § 215) nfrh«,]‘x ¥ Tovmegy ENG Producton Terminal, TR 97 FERC
}01 mt FNg Colunbie LNG Corp. 47 FPC 1624, 1630719725

2 AR S
i \(~1.P.L i %at*ﬂil(b)fll!,am;ng NOAS DS U S AT,

4
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FERC (and an roviewing court) is boumd by Congress™ pronouncerment.’ The term “ILNG
tetoindl ™ plainly- cledes all of Browdwater’s FSEU and Y MS, and exelados “any pipeling ™
Theterm “pipelineas used-inthe éxelasion from the definition of “LNC ternminal ™ misans. that
thie torminal;ands;. aud uy pipeling subject to certitication under NGA § 7 begins; at the
“atlgate™ of the TN Terminal. As applied to Broadwater, the “tailgate” s the poinl where the
Lepmiinal-Pacilities deliver resvaporiced gasto The pipeline atthe seabed {loor at the bage of the
TME.

2. Caze low suppont: The “pipeline” exclusion’s history

EPACT s exclugion of “any pipelinesubject to'... séétion 7 fram the definifion of “"LNG
tetminal” iy rooted inthe Natural Gas Act’s jurispiudence on paturad gas importsind exports,
i uding mapoits of TNCE “Th stalutory exelision expresssd in EPACT ohvipushy varries
Torward: and codifics the existing vase lavw and FERT practice; holding that ENG import
termitaly are i foreign cominere, subjectto regulation uader NGA §3, while NGA-§ Tpipeling
regulation apphes to inersiate commierce, which bepins at the “tailzate™ of an’ LNG fmport
Tacility, and whens foreigh commence ends.

Historioally, this distingtion origingded with the Border Fipeling case™ hislding that NGX
§7 did-not apply to-facilities weed to-export of natueal gas-fromethe Lindled States to Mexieo, but
that NGA §3 did apply. ‘Vhe rationale of Border isthat régulatibn olxpont Tadilities i Toreign
commerge. while § 7 applics enly to natural'zas compaiies that construct-and operate facilities: in
mterstate cominerce. Horder was revisited some 25 ears later in F2strigas, il TNG imipbit

case The Courtin Digrrigas, wdbering to Border, held that TG import termningls were

W S BaxxonMobil Gk Varketing v FR R DL 207 B0 D0 Cire 20023, wb 1083, diting Chevion TS A Ine:
v NRIOC, 467 U8 837 (1984}
1 Border Pipeline Compangy. B PC

YR 2d 1A (0., Ciry, 1948,
" Pisteiaas Corpaation v F T,

G2 TORT 1306 Ui, 1974,

e

Local Government Agencies and Municipalities Comments
N-428

BW030905




LA21 - Towns of Riverhead and Southold

#0eT03 125008 Regeived FERC OSEC 03/12/2007 10314947 AW Docket# CRUS-84-000, ET AL

aeilities in foreign commerce that urs properlydnthorized vnder NGAE 3, und may notalsobe
subjeict to §' 7. Lhe Court said thav the;

“definition of mterstate-conmerce [in § 2 (Tyof the NGA] doss not
expresshyvintluste forcian commeree;  on'the contrary, the Border Couit
tound strong mdication i the legiglative Iistory thar Congress Tad
purpnsefiily exelided forsign cotnmigrei frotin the defiiition. Thesg
tactors:in addition to the-consistent Commussion practice priorto
Barder, led the Cobint o vonclide that Congress hntended to freat
mterstate comimerce aiid forsign commerce separately, and that becaisg
Border's tacalities were used salely for exports; they were élementdof
foreiga-eommeros fowhich Section 7% requireménts:donotapply™ M

. The Court in Distrigas expressly declined fo overrale Border, Bovderand Iisirigas are

imiportant cage lave that Broadwater clainis not to exist.

3. The Hackberey Ruling

FERC mofe réodntly reviaived this Tistory in 2001, whén Dyiregy petitioned fora raling
waking PERC to disclaim jurisdiction over the siting, construstivn and operation of o propused
ENG import facility in Hackberry, Loulsians, FERC. i 8 landiviark Order éstablishing present
day LNG amport poliey, denied Dynegy’s petition, and-opted to maintain the sfeius e
established by Border and Bisirigas, which FERC stated o be thiat “the Comitnissinn retaris its
Tong-held muthority 1o review LG tigert Getlitics under NGA 37 B BRRC noted that “

rationale behmd Distrigas stillhelds . The Borderdecision .. held that the Commission did-not

cportor ithpert

Camintésion Had juiisdiction over import o expoit facilities under the “teris. and covidifions’

Ianguape-of Section 3, rather than section 77 (Emphiatis added).

B Cour s Toieiting andquoting MO § 20T TS TR CA 71 T (T omitied,

M yaitgas Corp: v PECI405 B3 187 st 1062 (00 O 19743

B Order Adds tion for Declaratory Order; m Dynegy LNG Prodietion Tenminal, 1P, ¥ERC Tiocket o,
CPE1-423 il
gt pel e
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o EPACT vodified the Borden Divirigey dostrine

This historyshows that the language of the “pipeline” exclusion from the definition of
SING terminal™ m NG A § 2011 and the §§1¢bY and 3(e) dméndments idded by EPACT
purposely soniinued the Border ! Distrigas doctrine, under which TXG mport fagilities are.m
Toreign commeroe and regidated undde NGA §3 paly, and (as codified by BEEACTY terminals do
mol-Hwlude pipelines “subjectto'the Jovisdictioro the Compuission ander NG 577 Inthe
words of the Distrigas opinioit, the jirisdiction of the Comittission under seetion T “aftache[s] at
the tailpate of the: importer's plant”™ P hist tast Jamtiars, FERC, o anorder authorizing
cxpansionof the LNG facility in Hackberry: Lotisiana; stated that the Haclberry LNG terming!
had been.authorized pursuant o NGA § 3, and that ity “takeaway™ pipeling {which had been

certificated iinder MOGA § 7y bisgins at the “ailgate” of the TNG terninal *

5. FERC follows the BorderDisfripas doctrine

FERC s Hackbery Order in 2007 established contémporary FERC poticv withiréspectto
v LING torminals aiid With éspeet toapprovaly ol thelr Fespective pipeling eonnsetions io-(hg
ration’s interstate pipeline svstem.. Beginning with. Hackberry, and as recently as Gulf ENCGin
February 2007, FERC T anthorzed UNG terimialy undeir NGA - §'3, and griinted ceitificates for
their “takeaway™ or “send-out™ pipelinegs under NGA § 7. adbering to the Berderand Disghizas

dioetrines,

U Bisteibes shpta st 1060
% (ameron MG LECU PERG Doslet CPO6a3 1, Order isstiéd Jarvary 18, 20T ar 49 dand 7.

o
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(2 The Hackberry, TNG terininal
Withirespeotto the Hackberre LEG terminal, mitially proposed by Dynegy and which
gave Fise To FERCS geritinal Order iy 20017, FERC v Décsinber 2002 issiied & prelinitiary
determination, finding that subjest to final envirenmental evalbation, the proposed Hocklierny
ENG import terminal swas: in‘the pulific interest. and approvable under NGAS M FERC alsa
approved Hackberry™s proposal under section 7(e) 1o construct and operate a pipvlng connecting
the NG terminad o Transeo™s inberstite transinissionsyvsten *\ FRRE s discussion in
Haekbarsy 18 jnstrostive beeause it makes-¢lear that the §3 LNG temminal favilities end, and the
pipeline fadilitied certificated evclusveély under § 7 beégin. at 4 specific point of separation: the
taileats of the LNG terminalwhare the resvaporized LNG iy delivered o thie pipeling. To.quote
fidim relevant sxcerpty of the Hackberry Orider:
30, Sinee The proposed ENG termini! facilities will beuseédito

import gas from a foreign country, the constiuction and sparation of the

fadilities and sivte of thel Iocition require approval

byithe Commissionunder scetion 3.6 the Naturdl Gas Aol [Foudtnots

onytted], ‘The Commission’s authgrity over Tacilifies constructed and

aperated nader section 3inclades the anthority to apply terms.and

conditions a8 hecessary’ and appropriate 1o dnsure that the proposed

sonstruction and witing S by the public interest. [ciling Distrigus and

FERU s Diywegiruling disvussed above], Until mow, the Compdission uig

not had the occasion to consider what criteria to apply to a projest where

one part (the-pipeline) s built under section 7ie) and ancther (the LNG
termimaly is built under section ... { Bmphasis added), =

The Compnission’s Order-added:

P Suprs TR

e By inial e tortie BT and operated by Diyndn’s whol lisowned subsidiry, Hackberre LG

= Preliminary Determinaticn m Hackbeery LG Terminal, LEC, Dacket o CPOZA74 et al, 101 FERC 61,204,
issued Decanher 19, 2005 at 95,

il aty 20,
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“28. o The fald of natdaral sas from these fagilitics wonld oggur at,
or dﬁwn&lmdm ol the tailéate of ll‘e LN(J {ant, vihére re-vaporized TNG

wwould be delivered to Hackberiy's *(Erphasis added).

The Hackberey LNG project received final approvalin September 2003, although
Diynegy withdiew; and the name of the Tacility wiis chantggd o' Carneron TNG: FERC approved
the Cameron LNG tenminal pursdant to NGA§ 3 and the takéaway pipeling porsuant to NGA§
7'2.1

(bY LNG Terminals withorized after Hackberry

The Iackberty cage et thy TERC policy with fespeet to LNG terihal
authiorizations. The policy i that LNC aimport terminalfacilities are o he authorized pursuant to
NGAE 3. except for thove terntinal fagilities fotid tot to be consistont with the public interest ™
Pipeliney transporting natural gas Trom LNCGH import terminials inlo nferstate commerce. if found
to bereguirad by the public-convenietios and nevessity; are to bo approved under NGAS 7.5 Phe
decisional standards tnder WGA S, and NG A7 ave.different; reflecting their diffevent foreipn and
interstate commeree foundations and purposes.”” Send-out pipelines from LNG ferminals
serving onls fnirdstare commerce are notwithin FERC s jurisdistion under NGNS T

FERC practice vurvrently Tollows the Border Diurivas doteiney, swhich have now been
cadified in EPACTT, including the-definition of “LNG ferminal,” which expressly ex¢ludes

“pipelings subject o the Conifntisions jurisdiction vider §ettion 7.7 The pipelings beginiwherg

~ ‘d aE R
L anperon L_\Ih LLG, Dodker No. "'PO"~374 alak 104 FRRC 461, 269 (Seplomber 11, 2003),

ot conststent withthe publ mitest. KevBpai LG,
dring denied. P4 FERCA 61054 Canary 20
(D G,
Veaverts CoveiBneigy LLE
DF0; Crdersigsued Tuly 15
o CAICLNE Bivergy, 11

! .—’\§ Hey, 13 "T.,‘ A8 ?1?[’(}:} Alspsée for gxample
MOl River Papely O Piodkets CRU4-4] eral, 112 FERE
TT\Lr P Docket CPOS-83, et al, LIS FERCY 61344  Tune 19
CPusT 2 0 e ak 118 PERE 951008 thebruary 15, 20075
M rameron LS, DL supra TN 23 at Y12

- Freeport LNG Develapment, L. P Docket To, CPO3:75-000, 107 FERC {01,278 (utie 18, 20045

FERC Diotket CPO4-56,
L PortAriar
- FERL Duckets
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the resvaparized TNG i dehveted from the tailgate of the TNG terminals inta  nterstate
COMMETES,

i Broadweater’s applications to. FERT

The abové congépty are engrained.in Broadwater"s FERC applivation. Broadwater
Pipelme s FERC appleation states sl po5y “Broadwater Pipghine ts essentially o twlgate theiliny
nevessary lo.connedt the offshore FSRI 1o the .. interstate: pipeline-grid...” Broadwalér Enérgy’s
FERC Application was filed poesaant o NGA. § 3 for aythsrization (o build an LNG reesiving
terminhal “ada plade of éntiy for the iniportation of LNG.7{ Applidation p. 1. The propoied

terminal “will eénsistof & floating storape-and repasification vt (CFSRITYL T {6y “The main

components of the FSRU are (1) the LNG Receiving Facilitios; (2) the TNG Storage Tanks: (3)
the Regasification Plant; (4) the Yoke Mooring Systenr: (3) the Nitrogen Plant; (67 Power

Goneratic and (7) the Accomimodalion Arsa” (p- 9). Importantly, Broadwater Energy’s

application to FERC states that the YMS iy one of thisix major somponents of the FARTY, and-is

needed to movrthe TSRUT and te allow: it to rotdte on its meoring with thewind { fo

Sweathervaie)™ (1d).

7. Commingling of §§ Fand 7 facilities is barred by EPACT wdefinitipnof “LNG
terminal” and the Berder-Diiserigas dodirine

Broadvater arpues{pp. RO-84Ythat FERC could regulate partdof the PSRRI and YMS
vnder both § 3. and §7. The Towns respond. that the Borden Disirigas docirine, as carmied
forveard by EPACT, precludes Broadwater’s terpretation: Under NGACE 1) ING mipos are
foréign commores, and vinder § 300y LNG iinpon feilities are approved of dentod by FERE.
Unider § 2 (1T an“ LNG térmiinal” ificlides all natural pag Yacilities ... i Stare witers that aee

wsed 10 veceive, unlodd, store, Transport, gasify, orproeess™ imparted nilural gas,  Cledrly

T
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impaoited natual gag would Beréctived; unloaded, stored, transporied, gagified and provesssd on
the FERLL which plainly fsan LNG terminal. . Moreover; Broadwaters FPERC applications show
thatthe YMS is an integral component-of the FSRUL essential tothe FSRUF s safe anchorage and

operation. The YMS is part of the terminal fasility, not the pipeling. Tnported natural gay,

mic er; would be procesyed; and transporied within the YRS componeni of the FSRU in ihat
ihe gaw is provessed throvgh thie jumpiss, and the M8 s.gas wwivel (o component.of the FERU s
waalhérvane mechanigmy, and i then conveyed throbigh a sleevie in oite Jeg ol the YMS (a
strpcturdl part.of the YMS), At this poist the gas exiis the Teg o the YMS and enters the
pipeling onthe seabed.

This iz the sarliest dowiistredm poitt atwhich the iniported gas can be glaiined 1o ¢xit

toreign commeree and sntei inferstite toimmierse, Adtgrnatively, iteoild be argued thil the gas

does not exit Toreign conmerce and enfer interstate con vntil it & weilh the Troqueis

pipieting 21 nitley to the eadt, dn which ease the pigeling fromthe YME 1o Iroguois svauld fnieed 1o
be authorized vader NG A §3.% Butihe Jurisdictional erasp ol NG A § 7 cannot extend
upstream into the mmport terminal faciitics, becmiges thaterminal factlities ars- it fordign
commerye, a0l NGA-§ 7 applics oitly to transporiation in jntersigte vonmmieres.

This principle was codified by-Congress when FPACT was enacted. Broadwater’s
contrary arguments disregard the plabn madning ST NG $2011). Broadwater’s applications
seeking FEBC§ 7 cerpification of the YMS and the tront partof the FSRIL outte a-distancgof
330 feet are.convepinally flawed. Nopart-of the TSRL 'or Y M8 may he certificated under NGA
§ 7o Therefore, § Tihy, which grants the power of emineot domain only 1o hiblders of § 7

cerfificates of public couvenicncs and necessily, Is available o for Broadwater toouss ta

P tos Bonng Hrwergy Soluttans, Doglect Wo: CPO4-38000 106 FERCY 61 270 {Iarch. 24, 2004%
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condemm sassmants of tnderwater lands for Broadwiter's FSRU and Y MS - terriinal facilities.
Finally, OGS can oot congider thetermiral fadilivies to be “appurtenaness™ of the sead-out
pipeline in arderto support. an arpiment that the easemerits should be issued by OGS under PLLL
§302). Thigis'beoause the terminal Tacilities are g ither “appurtenanbes™ under OGS s ules, nor

approvahlein a eeriificate of public ience and necessity-under section 7 of the NGA,

B. The Public Trust Doctrine
Broadwater whistles in the dark (Commients at pp:. 69-72) in response tothe Towps,

Siiffolk Connty: -and othiers wha cémmented on the Broadwater Project’™s patent conflict with the

publip trust.doctpiine. Suffolk Covsty pointed outthat Broad would p wently deprive

the public agcess to 950 acres ol Long Tstand Sound plus and additional 1772 acregal kast four
o i tine a-weelk, and would severely inlerfere with régreativnal and commereiyl shipping and
fishing™, Broadwater broshiss aside the nssative impacte that privatizins these enorinons arsas
would have on.publie; The publie trust dogirive exists lo-prevent those impacts,

Contrary to what Broadwatsr’s Coirmments would have us Believe, the public tmst
doelrine iy not wone-size-{itsall prineiple, ideitioal i oviry state: Eachgtale may dovelop its
oven publie trust jurisprudence.”! The public trust-doctrine as applied fn-and by New York State
i more resivictive than indome other states, Fot sxample, the Tovwns Aave shown 1) that PLL &
T5limits DGR s authority 1o pravt casomants wo underwater lands for moarings and strocturess,
such as the TSR, to the ewners of riparian upland adjacent 1o the underwater landsbeing,
sonveyed; and (2)that PRL § 32 rapphesonly 1o “pipeling” and notto TG termicals. 2 s,

DS hay only limited; power tu make: grants-of Statesowned underyvator landy. Logislative grants

P Coniys Corimentsat pp 89,
g v Bowlbyy 52 LS 1G4,
AP fanvary 19, 2007 C0mmenis st p, &
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of Targe areay of sederwater-Tands oMo Yk, comparable tethe: gramg that Broadwater séeks;
have been struek down ™ Broadwater converionthy averlooks the rostrietive chiaracter of New
York public trust Taw, @ policy that may well aceount forthe rélative absence of artificial
islands, disd-offshore import-export teiminals, storage tanks, offshors drilling rigs, and the Tike,
chattering Long Island Sound and New York State waters generally.

Briadwaier cominents with some frusteation: (p, 70) that:claim: thiat thi:public trust
doetring bars Broadwatdr is “tantamount Lo asserting that vo privae- éntity i allowed toanchor,
irioor, or attach a structine o submerged lagd inder navigable Witers of the Uhiited States withii
thie territorial waters of the States.” Broadwater's statement is-overblown. The Tovwns” Janmary
19" dissssion ot the public trust sebited t6 New York law ol Relevant foderal Taw Tiag bisen

addressed in the previous settion,

€. Coastal Management —Southold LWRP

Broadwater™s Comments atiach an addendum nitendad to vefirte the: Towns™ Jamary' 19
point:that the Broadivater Project-y incongistent with Coastal Pilicles, instuding the Souithold
Local Waterlvont Management Plan (EWHRE), Broadwater sbyerves thi Southold s LWRE docs
notapply 1o:the site where the: FSRIT and YA seould be located, whichis torthe: West, -within
thig Tewwn of Riverhead:, Tlewever, the Broadwatsr Project i névertlelesy indotisistent with
important elements of Sowthold's LWRE. Southold s tmique; in'that its boundaries extend
aeross the Race and include Fisher s Tsland. Southold"s LWRT applies to all Town waters,
incliding the Race, which fsthe ertrancs o Tong Tsland Sound when ships arrive from the East,

The gist of the Broadwater Projevt’s incongisteney witlithe Southold LWRP is that the: arriving

B SosBuftll Comienits, po4-10, elting Cemew, Sthre; Long Bault Develapment:Coov, Wennedy, and Sinithy,
Stabaf MNew Vark.
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and départing LNG tankers will petessarily ¢ross theptigh Soithold waiters. and-Gach ghip’s
sopurity zone will create u confusing and perpotual moving exclusion ares Lo thig detrinent of
comiriercial fishing and lobstering; reéreational boating, and 'the piiblic générally. Thi Towns®
cogteerns wire aiid dre that Brondwater s continual supply tieeds will beinconsistent with TWRP
Poliey 9, to provide Tor public access o, and recreativpnal use-of, coastil waters and resonrces of’
Southolt; andiwith LWRP Policy L1 1o promete commercial and recreationil Tishing:
Aceordingly, the Towbs submit that the Brogdwaler Project is inconsistent with the Southeld

LWEP.
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Conclusion
The Towns of Riverhead and Southold submit that Broadwater’s applications to FLRC

seek relief that is not available under the Natural Gas Act ,and should be dismissed. Moreover,
Broadwater’s applications to NY OGS are not approvable under the Public Lands Law, and
conflict fatally with the public trust doctrine.  Also, Broadwater’s applications are inconsistent
with applicable Coastal Zone Management plans, including the Southold LWRP. The
Broadwater Project is not in the public interest.

Respectfully submitted,

s/ (4. S. Peter Bergen

G. 8. Peter Bergen

Attorney for the Towns of Riverhead

and Southold

27 Pine Street

Port Waghington, NY 11050

(516) 767-3449
pbergeniedoptonline. net

Of Counsel:
Dawn Thomas, Esq.
Town Altorney, Town of Riverhead
200 Howell Avenue
Riverhead, NY 11901
(631) 767-3200 ext. 216
thomast@riverheadli.com

Patricia A. Finnegan, Esq.
Town Attorney, Town of Seuthold
54375 Mam Road
Southold, NY 11969-0959
(631) 765-1939
atricia fimnegan@lown.southold. ny.us

Port Washington, NY
March 12, 2007
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CERTIFICATE OF SERVICE
I heroby certify that I have this day served the foregoing Sooument upon-eavh person
desionated on the official service list.compiled by the Secretary in thig proceeding in accordance

withthe requirements o Rile: 2010 of the Contmissiofy’s Bules of Practics and Procedins.

Dated ai Port Washinggon, NY this o day ot Mardhi, 2007
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April 5, 2007
¥ia Elecironic Filing

Me Magalie R Salag, Becretary
Federal Energy Regulatory Commission
888 First ., NE., Room TA
Washingua, DU 20426

Re:  Broadwaler Energy — LING Projeet
FERC Pocket Nos.: CPO6-54-000
CPOG-55:000
CP06-56-000

TDrear Secretary Salas:

This fim represents the County of Suffolk, New York, ("Suffolk County™) an intorvener
party inthe above-referenced proceedings. [ anclose herewith Suffolk County's objections © ay
easement thiat Brogdwiater Energy LLC Is requesting Irorn the New York State Office of General
Services CINYS00S™). Buffolk County’s objections; Tiled with the NYSOGS, are dpplicable to
the decisions that FERC will render in ihis matier and demonstrate why this projecs cannot ha

approved by FERLC,
Veity fraly ours,
1:‘ G ot
Chatlotte Biblow
¢ Al courisil oty the offidial service Tist. (wénclosure)
SLTAVEETAL
Bridgehatmpion * East Humptan * Mubville ® New York
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STATE OF NEW YORK
OFFICE OF UENERAL SERVICES

T the Matter of the Petifion of Broadwater Encrgy LLC
for the grantof an easement v the tands under the waters
of Long Istand Sound situnted approxinmtely aine miles
off the coast of the Towns of Riverhead, Brookhaven; and
Smithrown which are lodated inthe County of Buffolk,
New York:

OBJIECTION OF THE
COUNTY OF SUFFOLK, NEW YORK
TOBROADWATER'S NOTICE OF APPLICATION
The County of Suffolk, New York:(“Suffolk County™), by iz attorneys, Farrall Erite;
P.C., hereby submits this objecticin to'the Notice of Application filed by Broadwater Enérgy LLC
{“Broadwater) on: March 15; 2007 (the “March 2007 Notice™) served on Suffolk County -on
LAZ2-1 March 19, 2007, tequiesting an easement dndeér §75 of the New York State Public: Latids Taw
{“Public Lands Law”} for a proposed lguid natural gas (“LNG") project. Suffolk Coonty
denvands that the New York State Office of General Services ("NYSOGS™) deny Broadwater's

application for angssement,

Sulfolk County strenuoushy ohiects to any easement being granted on publictrust landsio
Broadwater by WYSOGS ond varety of grounds: (1) Broadwater™s requist is prepmaiure because.
the Draft Envisonmental Tmpact Statement ("DEIS”Y jssued by the Federal Energy Repylatory
Commission ("FERC™) containg nuiméions senons deficiencies and the Final Environmental
Impuct Statensent (“EEIS"} is not expected o be issued by FERC for several more months; (2)
NYSOGS does not have the authority under the Public Tands Law 1o grant this pervasive and
intrusive caserient that will adversely affectnot only anderwater fands but also massive areasof
surface water it Lowg Islend Sound; {3} the eassment sought by Broadwater viclates a. Suffolk

County local law that prohibits LNG Geilities In Long Island Sound; (4 the casement sought by

LA22-1

N-441

This letter from Suffolk County is in response to Broadwater’ s application
to NY SOGS for an easement for the proposed Project. We do not consider
it appropriate for us to respond to comments directed to Broadwater. In
this letter, Suffolk County has not provided any comments directly related
to the EIS; therefore, we have not provided responses in addition to those
for comments presented in Letter LA-1. In responses to comments LA22-2
and LA22-3, we have responded to issues raised regarding information in
the GAO Report (GAO 2007) and the New Y ork State Office of Homeland
Security report entitled Focus Report: Maritime Terrorist Threat.
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Broadwater viclates the Public Trust Doctring; (5} the casement sought by Broadwater violates
{he Tederal Long Teland Sound Stewardship Act-of 2006; (6) Brosdwater is inhietently dangerous
and-violates the safely and security of gl residents of Suffolk County, (T3 NYBOGS cano! fstue
the requested sasement without first complying with the State Envitonmental Quality Review
ACL (“SEQRA™); dnid (8) NYSOGS must sonduct 2 hearing before it can issue the easemient

requested by Broadwater. ‘As o result, NYSOGS roust deny Broadwater's. roquest for an

easement.
L Introduction

Broadwater Energy, LLC and Broadwater Pipeline, LLC previously served two notices
{the “Cistober’ 2006 Notives™) secking easerments’ from WYSOGS for their proposed: floating
storage rpgasification unit (YFSRL™), the safety. zones established by the United States Coast
Crard {“LISCG"), the Yoke Mowring Systerm (the “YMS™ or “mooring tower”) and the pipeline,
The October 2006 Netices declared that the easement requests were only belng made purspant fo
§ 3(2) of the Public Lands Law, that neither Broadwatet entity was an upland owner; and that
any legal provisions relating to the:grant of casements o uplaid owhers was “not dpplicable” to
the., Broadwater propoged. project: In its March 2007 Nuotice, however, ‘Broadwater secks an
easeriient for the FSRU, the safety zones and the YMS pursnant (o § 75 of the Poblic Lands Law,
which concerns easements Yo upland ownrs. As the March 2007 filing 15 ar gdmission by
Broadwater that NYSOGS cannotissue easemems forthe FERUL the salety zones and the YM3
under §3(2) of Public Lands Taw and its Octoher 2006 filing Is an adniission that NYSOGS
cahriol igsne ensements: for the FSRUL seféty zones and YME under §75 of the Public Lands
Law, Broadwater has no legal basis to bedssued any of the casenients it seeks,

&s ittried to do in s Ogtober 20006 Notices, Broadwater wanils NYSOGS 1o evalumie the

eagerment requests as- 1 Broadwater’s proposed project was a de suinimus infrasion inte the
3
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undetwater lid bencath the Lodg Island Sound end the watérs of Long Ishnd Seund:

Broadwater’s proposed project, b .18 massive in size and includes not just the FERL the
giooting rewer aind ity fotings, buralse the 25-mile long pipeline i intends 1o build 4 part of
thieproject, and the enormous safety: zones secommended by the USCG around the FSRL and ‘the
targe NG supply tankers.

The Broadwater proposed project will have eatastrophic and negative effects on the de
gnd gafety of Long Island Sound: In particular, the surface of Long Island Sound will be
impacted, in terms o0 (1) the size and breadth of the proposed facility, (i) the ability of the
FSRU 6 pivot in vatious divections) (11} the significant reduction In uscable wiea of Long 18land
Sound onan almiost daily basis; and vy the additional prohibition of ateess to Long Island
Sonnd during the transit'of the LNG tankets throtghl the Long Istand Sound on their wiy fo-and
from the FSRI and during the wansier of product af the FSRIL Az wiote flly explained heréin,
Bipadiwater cannot dénionstrate How. the réquested easemient promoies the public Tnferests: of
does not substantially fnpair the public interost and public trust 1 of the waters of Long Bland
Seimd. Simply put, the Brosdwater Project 18 NOT in the public interest, it viofates. Jong-
standing doutrines establishing the rights of the public.in this area of Long Island Bound and it

crearés intolerable dangers to the public health and safety.

(18 Groundi for Objections
1, Broadwater’s Request For an Fasement is Premature

Ltially, it mugt be noted that Broadwater's sasermenit applivation frorg NYSOGS {8
whelly premature. First; the FERC proceedings are fir from complete. Although FERC issued
the DEIS under the National Envirompental Policy Act In Novermber 2006, the -docaiment
containg extensive defiiencios. FERQ s not lkely 1o issue-the FEIS for several wionths. Tt is

vricledr whether FERC will appropriately addess-and comset the Thany glaving émorg and

P
3
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otissions contained i the DEIS. What is clear, however, is that FERC has certainly not-issued
niy appiovals or vertificates 1o Broadwater, Tt s still uncertain whther Broudwater will sver be
ficersed by FERC. No other federal dgeicy o which Broadwater Kas appled for-a peomithas vet
to-jasue aby such approval.

In addition, norie of the ngcessary appiovals fom New York State agencies hay been
issued mnd miny of those applications. are-on hold or have be adjcurned hecause of the status of
the FERC proceeding, In particular, Broadwater reqitives 2 finding fron the New York State
Department of State (FNYSDOS") that-the propused project'is comsistént with the Long Island
Sound. Coastal Zone Management Plan, NYSDOS and Broadwater announced that they entered
info a lolling agréemient on March 29,°2007; effectively staying the six-montl coastal zone
comststeney review period for three months beginting on April {; 2007, specifically 1o “await
receipt -of the Final Environmental Tmpsact Statement” I sddition; the Mew York State
Depatient of Environmental Conservation (“WYSDEC") hias not issued zay requived permits,

There s vio veason for NYSOGS (o grant an easement at fhis time. NYSQGS ghould
follow WYBDHOS s lead and decline to rule on Broadwater’s easement reguests until after FERC
riles-on Broadwater’s application. Simply put, Broadwater's requests for an-easementis whally

premature and wust be derded.

F3 NYSOGS Does Not have The Authority To Convey an Fisement o

Broadwater
The Siate of New York owns portions of the wnderwater lend of the Long Bland Sound.
Hewever, pursusnt tn Chapter 695 of the Laws of 1881, Buffolk County has jurlsdiction of the
waters of Long Tsland Sound to the Contiecticut béundary. Thus, while: thp New York. State
Legislature delegated certain powers to grant easements in andeswater fands owned by the State

10 NYSQGS . pursuant to.the Public Lunds Law, it has also expressly granted jurisdiction over the
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walers W Suifolk County. Accordingly, WYSOGS has no authority 10 grapt ‘an: casgment’ to
Broadwarer fhat includes the right fo nse significant portions of the waters of Long Tsland Sound,

Afthe tme the Public Lands Law was ciacted, no one envisioned that easements would
Be sought for the nature snd magnitude of the project Broadwater s proposing, which would
permapently: temove vast aress of Tong Island Sound fom public use. The requested easement
would permanently-exclude from public nge several thousand acres of Long Island Sound. The
Piblic Lands Law was never. infended w0 permit, NYSOQGS to transfer-to a private for-profi
caripany the exclusive right to use this amount of acreage of navigabile waters, Putting aside the
fact that Brosdwater must abtain permission from Sulfolk County because it s jurisdiction
overthe waters of Long Island Sound snd the fact that Suffalk-County has banned LNG facilities
from being sited in Long Island Sound, fsee Poire 3, dnfba) the-cascment to e underwater lands
heing sought by Broadwiter can only be obtained from the New York State Legislature, not from
NYS0GS.

Buen if NYSOGS believes it has the suthotity o consider such a pervasive sasement

1,

request, which it does. not, it would stitl heve to-deny B ater’s application previously
explained m Siffolk County’s November 2006 Objections ta the Octaber 2006 Notices, miosring
rasenients under § 75(7)) of the Public Tands Law may only be granted to adjacent rparion
landowners; easemems to any other persory are void. Publie Lands Law § 75(7)a). Broadwater
admitted that it does not qualify 4 an adjscent riparian landownér with fespect to. utidstwater
Ly situpted fncthe middle of Long Island Sound jn one of its Golober 2006 Wotices. Therefors,
dny-convéyance to Broadwater under Publiv Lands Taw: § 75 18 vuid,

Further, unider §75 of the Public Lands Law, Broadwater must demonstrate that ils

regliest s conisistent with the public interest in the use of state-owned lands underwater for the

purpose of navigation, comumerce, fishing, bathing; and recreation; environmental protection: and
§
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actgss toothe navigable waters of the state Public Lands Taw § 75 Similarly, MYSOGS
regulations requirg NYSOGS to consider whether:the réquested vasement is “consistent with the
pulilic: jiterest 0 navigation, commeree, piblic accesy, fighing, bathing, regréation,
envinonmental:and aesthetic prote¢iion, and 1o ensure the waterfront owners reasonable cxercise
of viparian rights. and accsss to those underwater fands" 9 NYCRR.§ 270-1.1. KYSOGS must
also consider the “size, character and offects of the project,” the *'potential for interference with
navigation, public use of waterawiy snd dparianilinceal rights” and-“consigtency with the public
interest fot purposes of fishing, bathing, and access 1o navigable watere” 9 NYCRR § 270-
4.2(2), Broadwater is wholly inconsisient with any of these facrots, Further, NYSOGS cannnt
even begin b make such Tindings based on' theners Novice filed by Broadwater, At the very
teast, NYSOGS must comply with SEQRA and hold public hearings on the roquesied easement
goithat all intevested parties may be heard: (See Paint 7, infra.)

NYSOGS does not have the authority togrant the easemient requested by Broadwater.
Asgstming erguende, that it-did bave such: awthority, Broadwater’s propesed project conflicts
with WY SOGS’S polivies and regulations. Broadwatér™s request for dn - eassiment mugt, therefore,
be denied:

3 The Easement Bought By Broadwater Violates Suffollc County’s Laws

The waters of Long Island Sound wre within the jurisdiction-of Sullolk Coupty pursuant
o the Laws of 1881, Chapter 695, This statutc provides in, pertinent part, that: “the jurisdiction
of the Tegally constituted offices of Quetns dnd Sulfolk Countigs dnd of their respective fowns.of
said counties bordering on Long [sland Sound:is hereby extended over the waters of said Souud
t¢ the Cannecticut Stafe Loe™ Thug, it 48 beyond dispute that the waters involved in the
Broadwater Project are within the jurisdiction of Sulfolk County.

New York State Navigation Law §§ 1and 2(4) establishes Suffolk County’s jurisdiction
&
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to protect the waters of Long Islmd Sound by exempting from the definition of “navigable
witers of ihe state™ all tidewaters bordering: ofr and Wing within the boundiries of Nassay and
Suffotk Counties.” Seffolk County has consistently maintsived jurisdiction and regulation of all
tidewsters bordering on and lying within is boundasies,

Suffelk County banmed this type ofuse in all of e waters when the Suffolk County
Legislature sdopted Resolition No. 821 of 2006, This local law prohibits the construgtion and
operatiotof ai TNG FSRUin all of the waters of Long Tsland Soutid undsr the jurisdistion and
ool of Suffolk County.

Since the Broadwater Projoct is tanned by Suffolk County Law, NYSQGS canmiot violate

that statute and its'own régulations by issol et to Broadwater for this probibited use.

4 The Easement Sought By Broadwater Violates The Public Trust Dogirine

Pursuant 1o the public trist doctring, the State holdd lahde under navigable waters Tn g
sovareipn capasity as trustes for the beneficial use and enjoyment of the public: Tts power o
transfer lands under navigable waters is sharply limited. Over & century ago, the United States
Supreme Court explained the public trust doctring wind how it prohibifs casements such as the one
heing sought by Broadwater in this matter. In ilinois Central Ratbway Co. v, Hlinois, 146 US:
387 (1892), the Tlinois feglstature purported to transfer rights to the Hlinoly Central Railréad
Contpany for @ onesthousand-acre portion of the bed of Lake Michizan adjacent to. Chicago. fd
at 452 The Suprese Court-ruled that the purported- transler was “a gross perversion of the trust
over the property ander-which & was held™ by the Stte of Tinots. Jd at 455

Inftlinois Centrad, the Supreme Court emphiasized that the public trust dostdneis dertved

from the overmiding need o préserve the public’s freé and imobstructed vse of nivigable watérs,

" wopyof ion Mo, 82101 2006 hed as Bxhilil A 6 Buflolk Coutry’s Movember 2006 Objestions,
provioushy sibmiied oo e NYSOGS:

7
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The Court explamed that “{1The doctring 18 founided upon. the necessity of preserving o the public
ihe ‘uge. of navigable waters from private interraption gud encrogchment . .. " 1d. at 436
{Ermphasis added ) The Court'alse expliined that urider the publie ttust doctrine, the State holds
undérwater Jands in frust for the public s¢ that the public “mdy enjoy the navigation of the

wWiiters, ‘earry on’ poramerce over them, and have liberty of fishing therein, freed from the

obstruction or interferende of private parries, H-a 452 {Emphasisadded.)

The New York State Courtof Appeuls also hag & Toiiz history of utitizing the public trust
doctiine to probibit the kind of easerment bemg seught by Broadwater, T Coxeae Seate of New
York, 184 MY 396 (1895), 4 physical obstruetion of the public’s ficeese 1o navigable waters wis
found to. violate the public trust dotiririe. Core involved the State Legislature. pirporting to
transfer the State’s tithe to-all of the submerged lands adjacent to Staten. Island and Long Island,
an srea extending over fourgonties. Id alt 401, The Court of Appedls rejected thal trinsfer as
being “absolutely void,™ stating that; *“so-far-as the statules [eonveying the Tand] attempied to
confor titles to such a vast domainwhich the state held for benefit-of the public, they were
abgolutely void . . .7 g ar403.

The Coxe Court articulated the test for & puslic trust doctrine viclation, ¥ held that: “title
which the gtate holds and the power of disposition is an incident and part of it soversignty that
catiriof e surrendered, alienated of dcicgated, sicept for somie public purpose, or some
redsonable yse which can be Tairly be said to'be for the public bengfit™ Jd. at406, The Cove
Clowrt Further noted that the public trust dotuine {s.so broad that it would also prohibit trdnsfers
that are “for the publip bénefit™ It they encioach upon navigable watérs

[Wihen we consider that the locality ‘where the operations. of the [purported

transfercel were o be carried onis the greot highway of commiarce which should

be gpenand common to el 1 not difficult 1o see that such power, if upheld,

might seriousty interfere with the ngvigation wpon the warers, and copsequently
with the fréedom of commerce;
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Id, at 408, (Emphasis added.) Like the voided transferin Cove, Broadwaters proposed project
will “seriously Tnterfere with the navigation upos the witers™ becanse it will deprive the public
of secess W vast wress of Long slasd Sound, which %8 o recrcational wecea and oriticat
commercial highway, possibly in perpetuity. 74

In Long Sauit Dev. Co. v, Kennedy, 212 NY. 1.{1914), the Court 'of Appeals reconfirmed
that the public trust dootrine was viclated when a private corporation is given:exclusive userof
navigable-waters. That case involved the State Legislature enacting a'law pumorting to convey to
the Long Sauly Development Company 3 franchise on - the St Lawrence River for purposes of
constricting dams, bridges, focks and-canals, “The Court of Appeals coficlidéd that the transfer
violated the public: tust dogirine becuuse the State may mever surrender iis control over
navigation fo a private corporation. The Couirt explained:

{Tihe legislature cannot authorize the conveyance 'of anavigable portion of the St.

Lawrsnce to @ privale ‘coripany 1o maintain and control navigation thereon,

thereby parting for all thme with g ot power 1o improve such navigation. The

piivilege of the siate 1o control the St. Lawrense as a navigable river (subject o

the direction of Congress) cannot be assigned o others 1a (he manner attempied

by this leglalation. As long ds the waters are malntgined as navigable, they

remuin prblic warers of the siere;. and vy long ax they remiin public waters of the

state the seate iy bownd o retain control gver them in'the public intergsi.
I at 10 (Emphasis added)) According to Long Sault; notenly isit impérmissible forthe State
o peénmit private paftics to construct obstacles to navigation, the Stale 18 powerless 1o even mike
avbriveyance that woild permit 4 privare torporation to dontio] navigation W thie exclasion of
the $tate or the public.

The Second Department - in 1989 reaffirned the Coxe principles and. explained thae
deprivation of public access to surface waters for fishing and navigation violates the publc trust

doctrine. Smith ¥ State of New York, 153 A 737, 737 (24 Dep’t 1289}, In Swith, the East

Island Association claimed that it held atle 1o the undeorwater land and-waters around East Island

g
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i (ilen Cove pursuant toan 1888 land patent., Josought to prohibit the zeneral public fom using
the waters and beaches around East Island. Members of the public whe had been excladed from
ustng the wiiter and Beaches songht aninjunction dgainst the East Island Asseciation o prevent it
fratn excluding the public based ot the public. trust doctnine.  The sppellate court noted  that
excluding the public from an area they have lawfully enjoved for over 100 years would
constitute an impermissible impairment of the pablic interest. M4 at 739 Afler'invoking the
Supreme Court’s Winois Central decision and the Court-of Appesls’ Caxe decision, the appeliate
court Found that the public: berofit will be lost if the East Istand Association can sxclude the
pablic from this area used for over a-century for fishing and other Tecreational achivities. Jd at
TFAB-

T 2005, the New York Siate Attorney General sckoowledged that wansfers of
underwater Tands that ave “injurions: lo the public’s use. of the waters”™ violate the public trust
doeiring. The Attomey General, relying upon Coxe, stated that “the public pwner of tands used
for navigation does ot hold the Tends. in & 'proprictary capaciy™ and that “& trust is engrafied
upon this title for the benefit of the public of which the [public owner] s powerless to divest
itse e The Attorney General further stated that “onderwater lands niust be for-a use that either
benefils the public-or-at Jeast is not injirious to the public’s wse of the watcrs,™ ‘See 1005 Up;
Aty Gen. 11,2002 WL 870807, at *2. Broadwater runs afoul of this policy as. it will makie
fremendous areis of Long [shand Sound cmirély inaciegsible to every othar user of Lang Tsland
Sound ercept Broadwater, 2 single privats chrporation”

Theé public trust docteing cases make 16 clear thet rhe size of the trassfer mutters to the

 Soe nls, Trastess of the Fresholdes. wid Commoratee of the: Towe of Brookaven s Soith, 185 N 74, 77
1 1906) (explaining that any “cbstruction {of]-the public nght of navigation, -or the fus publicem, could be abated asa
weisange "L People of the Seati uf New Ferk v, New: York & Svaeen lond Ferey Coi 68 N 7L, 76 (1876)
(explaining that gients thar interfend with the poblic. right'of adtess to navigable waters, Convey 2 right to. mpeds or
ohsirict navigation, o 1 meke d exclusive appropriston ol the use of mevigitble watery 4 void.y
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analysis, In Mlineis Central, the voided ¢onveymce involved 1,000 acres. Winois Contral, 146
U8, i 433-34, Similarly, i Ceove, the Legislatare attempted to. corivey underwater tand
adiacent to the shereline i four counbies. Coxe 144 MY, at 401:02. There, the Courtandicated

that the “extensive character’™ was a factor v its analysis. fd.af 401,

Thig easeiment téguested hy Broad viclatés the public trist doctfine, | As in Iinoly
Central, where the Supreme Court was . froubled by a state’s conveyance that gave a private
company the power fo munge dnd control the Chicage harbor, Broadwater’s requested easement
will result in ity permanent and exclisive ‘managerient and conitrol 'of a §ignificani portion: of
Tong Tsland Sound.

Based od the USCG Walerway Sudiability Report, issued Septenitbir 21, 2006, (the
“Waterway Suitability Report”), Broadwater's FSRU must be surrounded by acireular security
exclusion zone with a radios of 1,210 vards, equivalent to an ares of 950 acres?® Thus,
Broadwater will permangnily deprive the public of access to 950 acres of the surface of the Long
Istand Sound* The Waterway Suitebility Report requires each LNG tenker used to-supply LNG
fo the FSRII to have o nidving secutity zong around it that 181,550 yards wide and 5,000 yirds
tong {plus the length of the carrier itset))’, equivatent (o an area of 1,722 acres” This moving
security zone will-prohibit public deegss 101,722 aerds of the surfuce of Long Tland Sound &t
least four fo-six times a'week,

That permanent: $30-acre gxclusion zone around the FSRU iz almest identical In size to

the prohibited transfer in flinois Cenpal. In addition, the moving security zone ardund each

TWatcoways Sultability Repor st § 4618, 5130,

* This was caleufated a5 follows. The ared of tiicirgular suclusion zone is 3004 % 1210 yards % 1,210 vards, which
equals, LET9278 squre yaeds. A% ong abre squals 4 880 squary yards, 579,274 square vards equals 949 85 aires,
 Waterwaye Sultability Report at § 46,14, pp 12830,

© This was calouiind gs Sillows. The gren of the rectangilnr tmker eninsion o s 537743 yards long % 1,550
yards wide o0 33350165 square yards: s one wore egoais- R0 Sqnare vards 8,345,016 5 sgtiare. yerds equals
1,782 1 geves,

11
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LRG carrier will deprive the pubilic of actessto anadditional 1,722 acres of Long Istand Sound
sach time -an LNG tanker traverses Long Island Seund.” Denving ‘pubh'c acgess 1o such
enormipus portions of Long Isling Seund is the quintessential pablic trust doctrine viekution.

To further exacerbate the severity of the violation of the public st doohine,
Brozdwater's proposed project 16-se! 3t the center-of ¢riticl commercial routés toand from New
York City, portions of Connectiont, Tong Teland and Westchester. Tt will deprive the public of
access to fhs gren Tor o leks thaw thirty vears, and possibly topervetity, Flpare: 2.6 of the
Waterways. Suitability Report-depicts Jong-established commercial traffic roulss abutting the
proposed location of the FSRU. Sée Waterways Suitabilicy Repott-at 31 and 33, That figure
ungquivocally demorstrates that the FSRLU will obstruet these: traffic lanss, Moreover, thay
figure grogsly under-yepresents the exlent to- which the FSRU will actually inteefere with Long
tshind Sound vessels: Figure 2-6 only tracks & few thoushnd vessels with gn-board AIS Tracking
Systerns,  The figure docs not take Into' sccgunt the other 180,000 registered vissels in
Connécticat, the 80,000 registered vessels in New York and the 43,000 registered vessels in
Rhode Tofand, all .of which use Long Island Sound, but do ol have onboard AIS Tracking
Systenis,

Farther, with respect to the ING tanker moving security zofist, the USCO indicatsd that
thie “vessel fraffic routing scheme” 1t will have to impose arowod the tenkers will “have an unidie
utipact o reckeational vessel operators,” espeeially in The Race.” Thisinterforencs violates the
doctrings of Long Sault, Cove snd Hlinois Central,

Broadwater vielates the public mrust doctrine because it eliminates “publicaccess” wa

950-appe area of Long Island Sound in perpemity, and to-a 1,722-acre moving sres of the Ling

" Waterwaye Buisiity Report at§ 304 L 86
S m E e LS p 30
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[stand Sound every time one of the supply wessels navigates to-or frofn the FERUL Broadwater
expects two or three shipments per week, mesning. that the 1,732-acre- moving exclusion zone
will impact the public’s use of Long Tslaid Sound 4 106 fimes & week, for extonded periods of
tine during the transport vessels entering and leaving Long Island Sound. Giventhis pervasive
and eontinuous bopact on navigable waters, the NYSOGE cannot approve Broadwater's
requested saserient.

& The Easenyent Soupht By Brosdwater Violates The Long Tsland Seund
Stewardship Act pf 2006

The Long Teland Sound Stewardship Act of 2006 (the “Act™) was signed inte law by
Priesident Biish oni-Octobér 16, 2006; The Act déclarsy that Long Istand Sound iv-a *natichal
treasure of great oultural, environinental, and ccological fmportance.™ Act § 2(0(1). The Act
further declares that Tong Island Sound-dependent sétivities, “comiribute more than
$5,000,000,000 each year-to the regtonal economy™ Act § 2ay(3). Congress warns that "the
portion of the shoreling of the Long Islind Sound that Is accessible fo the general public.. . is
not adequate” and that “large pareels of vpen space already in public ownership are strained by
the ¢ffort to balance the demand for recreation with thi nceds’ of serisitive vatural résodreds”
et §8 2y Ha)(6)

The Act's principat goal i§ 1o, préserve Long Tsland Sound for “ecolagical, ducitional,
apen space, public addess, or recreptional™ use, A §.2(b), To do s, the Act éstablishes the
“Long Teland Seund Stowardship Initiative™ Aet § by, which meludes: (1) desigaating certain
areas of Long lsland Sound a5 “stewardshup sites,” (i) developing manspement plans that
addregses threats to Vsteveardship sited”, and (1) protecting and enlianeing “slewardship sites”
Act § 6(a)(1). Plainly pit; the Act reguires the identification and preservation of desirable

paréels of property wdiacent to Long Iand Sound that mav serve important. ecolagical,

o
B
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educational, -open: spacé, public. acdess, of vecreatiohul Uses of Long Tslénd: Sound. Act §
HON2)ah. Al of thisoof course, s to make Long Island Sound more apcessible to and useable
by the public: 1ds not inended 16 carve sul hage arcas of Lomg Tsland Sound for private profit-
making use or to dxclode the public from, vast greds of this treasured body of water

Broadwater is entively inconsistent with the federal policy, entbodied in the Act, of
preserving and irnproving public aceess to Lorg Island Sound. The permanent mooting of the
FSRU containing pinety million gallons of toxie and flummable Hquid natural gas in the center
of Long Island Sound conflicts with this fedérally-declared purpose. In addition, the exclusion
zones discussed above prohibit public. access to large arcay of Lopg Island Sound, - In short, the
Broadwater Project vidlates the letter and spirit of this new faderal statute and the easement mist
b deried,

[ The Easemcnt Soueht By Broadwater Endansers The Safety and Security of
the Residents of Suffolk Covnty

NYSOGS wust consider safety In its deliberations about Brosdwater’s tequested
casement There is considerable public opposition to-the Breadwater Project primanly focusing
on the inherent safety risks of the:proposal. This is not tripd:and tiic technology.  Rather, it is
expetimiental, 1.2, if approved, it will be the first floating FSRU ever boilt inthe world. None
exists qoday. By s enscment request, Broadwater wanis 0 maeke bong Deland Sound ¥
laborgtory Tor & very rigky and unproven veniure.

Safety ixof paramount Importance to Suffolk County. Safety 1s-also of concern in FERC
proceodings, i the Beaver's Cove LVG procecding, FERC stated the following: “The printary
consideration before us is whether the proposed Weaver's Cove faclities'can be constructed and

operated salely™ Thus: not only must FERC be assured that Broadwater can he constricied and

F Corder Granting Authority Vnder Seation Tof the Natwrg) Gas Avrand lesoing Certifioats iy Weaver s Tove
L4
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wperated ing safe marmer, Suffolk- County and its residents and the State of Mew Yark must also
be assured that sl safety issues associated with the proposad project are sufficiently identified
and assessed before dny approvals or sasements can be granted,

Brovadwiter has yet to provide any adeqiate duswer to Suffolk County’s tuiicerns about
first. responders from Jocal compiumities not having the iraining, cquipment and resources
negessary o handle Broadivater-related emergencies: The fact that Broadwater intends to provide
safety training fo ifs on-board personnel fails fo acknowiedge that these on+hoard personnegl may
be disabled by the emergency and that local reseue and fire sguads must respond to ach
emergencies. Because Broadwater has-failed o satablish that its facility can be constructed and
operated - safely, and has yet-to even prepare-an Emergency Response Plan, NYSOGS capnot
grant the requested asement.

Suffoll County’s safety concerns ars bittressed by a February 2007 report 1ssued by the
federal Goverunent Actouniahbitity Office (“GAOQ™) entitled "Mantine Security: Public Safety
Consequences of & Terrorist Attack on & “Tanker Camving Liguefied Watural Gas Need
Clarification.” In the report, the GACQ noted  significant flaws in. the Sandis National
Laburatories” study of LING fires, which 15 the leading study that federal apencies usy 1o agieds
proposals-for LNG import terminals, including the Broadwater Project: Specifically, the GAQ s
experts “dsagreed on the specific heat hazard and cascading fallure conchusions reached by the
Sardia study”

According to the GAQ teport, the term “heat hazard™ refers th the distance at which 30
seconds of expostre 1o the heat of an LING fire caty burn peaple. The Sandia study concluded that
“a poud estirate ‘of the. heat hazard distance wonld be aboot T mile™ The GAD's experts

conicluded, however, that the hicat hazard from an ENG five wight be as high as'T 14 milés,.or,

Energy, BLC et al Docket Mo, CPG-36:000 (Tssmued Taly 15, 20055, 112 FERGSSLUTatp 12932,
15
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The findings of the GAO Report (GAO 2007) indicate that the primary
hazard to the public would be heat from a fire and that 11 of 15 responding
experts described current methods for estimating LNG fire heat hazard
distances as “ about right” or too conservative. The sizes of the proposed
fixed safety and security zone around the FSRU and the proposed moving
safety and security zone around each LNG carrier were calculated to
protect users of the Sound from the potential effects of an LNG fire The
expert consensus in the GAO Report supports the methods used to
determine the proposed safety and security zones for the Broadwater
facilities. Although the GAO Report suggested that further study of the
consequences of alarge release of LNG to water should be conducted, it
also endorsed the use of current modeling methods.

The GAO expert panel agreed that cascading failure is an area with a need
for future research. Regardless of the specific mechanics, likelihood, and
number of tanks involved in cascading failures, the GAO pane of experts
agreed (12 of 16 responders) that the consequences of cascading LNG tank
failures would increase the estimated hazard distances by 20 to 30 percent.
Broadwater’ s sel ection of an offshore location, 9 miles from the Long
Island shoreline and 10 miles from the Connecticut shoreline, provides a
large safety buffer in excess of any inherent uncertainty in modeling
potential LNG spills, including cascading tank failure scenarios.
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2,000 meters. Here, the radius of the proposed gecurity zone surrounding Broadwater s FSRU s
only 1,210 yards. Thus; if the GAO s experts are torrest in their conglusions that the heat hazard
of an LNG explosion on the FSRU can be as high as:1 Y mifles, fhen unsuspecting passers-by,
even those well oniside of the USCE s propused security zones for Broadwater, may be severely
hurned by acatastrophic fire on the FSRU br on an LNG tanker,

Ag further explained In.the GAQ's feport, the ferm “cascading failure”™ refors o the
LAZ2-21  sequential filure of TNG carpe varks™ on an TG tankes, The Sandia repor constuded that
only “upto-three of the ship’s five tanks could be involved” inan LNG fire; Some of the GAO's
experts concluded, however; that “an LNG spill and subsequent fire could potentiatly tosult in
ihe loss of all tanks on board the tanker” Here, the USC G relied oo the assumptions contained in
the Sandia study in caleulating the safety risks.arising Tromi the Broadwater Project, Yt as the
GAO repoit malles clear, even basie guestions, such as the likelihood of & total or partial
“cascading faiture,” remuin very. much unsstted. NYSOGS must not perniit Long [sland Sound
{0 béconie the proving ground for determining whether a catastiophio NG fire would canse total
of partial “cascading Tailure.”

The safety concerns of Suffolk County and the GAOQ were algo raised W a report; isued
iy Pebriary 2006, by the New Yaork State Office of Homeland Security entitled "Focus Report:
Maritime Terrorist Threat™” This report discusses safety and seclinity concerns associated with
facitities such ay the Broadwiter Project, among other maritime concetns. The report aotes that
there are serious security issues ralsed by Torgign-Bagged vessels loading ENGw poorly scoured

LAzs overséas. ports and the lack of appropriste. vetting processes to ensure that cinployees on LRG LA22-3 \;Z;:iv; ?"Z\;fteﬁ']l gfe?;‘[rgitgo? (; %gsgili’?egftl:leEolcgs Re‘p ort: Maritime

tankiers are properly traified about safety and emergency piocediies, The report alio notes That

Tittle information is known about muliiple system failures occurring simultanecusty on the FSRU

v Andiankers and notes that the available date is Hintted t6 g each gysten separately, The
16
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report, alsp discusses the catastrophic consequences of an LING tanker accident elosing The Race
in Long Bland Sound, an issue that Broadwater sloughs off. Such an sccident will significamtly
et and pair other cotrmercral-and seceeational users of Long eland Sound; who use The
LAZ2-3 Rape to enter and exit- the Sound; Broadwater has provided no analysis-of the fmpact on such
LNG supply disraptions on its.own FSRU operations.”” Brosdwater's analysis alse faik w©o

provide any information on the impust o national seewrity: 3if The Bace & blocked, which

prevénts United States Navy vissels from entering or exiting Long Island Sound,

Suffolk Coudy’s position # ather supported by e Water Suabibty Repon, which
identified major safety risks of the Broadwater Project. /s noted dhove, the USCH evaluated the
intensity o use of Long Bland Sound by vessels with AIS Tracking Systems in Block Island
Sound and The Race, all incan ared which moust be taversed several Dmes aweek by the vessels
supplying the FSRU. When non-AlS Tracking Systems vesscls are included in the analysis,

there are-over 300,000 vessels-using Long Island Sound, Because of this, the USCG poted in-ils

Wiler Sutiability Report that ial pi ions are v P the vessels carrying the
LNG, 88 well as the FERLU Bwility.
The USCG also recognized safety concerns in Long Islend Sound: The USCG noted tha

ftjhe proposed freguency of LNG shipments to the terminal would be 2-3 times
per-week, on average, The total duration for operations from transit beginning at
the Point Judith Pilot Station, discharging cargo, and ending with disemburking
the: pilot at-Peint Judith is expested 1o take approximately 40 hours per LNG
carrier. Al a trapsit speed ranging between 12 and 15 kaots, from: Point Judith
Bilot Boarding Station to the proposed location of the FSRLL 2 disunce of
approximstely 69,1 miles, transit would take between approximately 5 to 6 hours.
The rematnder of the tme would be spent berthing, deberthing end conducting
tarao operations, approximately 25 1o 30 howrs. M

The USCG further noted that because of the dangerous natwre of the LN{G cargo, the

" Sie NYS Departinent of Hotielind Security Repait, dcopy of which is snached as Exhibit "B w0 Suffolk
Coaniy’s et 2006 Oy 3 i hmtved o the NYS0GE,
I 6 . 56,
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vessel carrying the ENG will be tequired 1o be et in the arexof Port Judith, Rhede Tsland and
escotied 10 and then through The Race, and. then 1o-the proposed ‘LNG facility, During this
transit, the moving safety exclusion zones yequired by-the USCG will interfere with, other uiirs
of Long Istand Soind, As noted above, cach LNG tanker mist have exclusion zones of 4,000
yard buffer zone in front of the vessel, a 2,000 yaid bulfer gone at the stem of the vessel and 750
yards on each side of the ship' Orice the LNG tankers are attached fo the FSRU, they will
remain thers for 12 fo 18 hows under armed guards in the USCG-mandated FSRU exclusion
sone.?

The USCG also acknowledged that adverse weathgr conifitions, pariicularly o an-ares
east-of The Race and the Block Tslend Sound, are of grave concern because the wind speeds in
thiose areas average about 15 miles per hour througheut the year,-and the conditions are very
similar io the sonditions op.the high-seas. The Race'ls a deep navigable portion of the Sound
generally thought to be oaly T4 miles wide and niri between Race Rock and Valiant Rockiin the
area-of Plock Tsland Sound.™ The USCG further noted that “there are-ahways strotg rips and
swirls: in- the wake of all broken ground in The Race, excepy for about ane-half hour at slack
water, The rips are exceptionally héavy duting héavy weather, and egpecially when a strogg wing
opposes the current or the.current sets through against a heavy sea.”" Under such eircumstances,
the 15 knot transth speed: theough The Rude ssserted by Broadwater is corlainly not 4 paalistic
estitnate of transit times thraugh The Race, b factackniowledged by the USCG,

Tn the winter moniths; the USCG noted that theve is an added safety problem of tee flow

and intense fog.'® Al of this activity 16 ogcurring while other héavy commercial fraffic is also

R p 130
B
ot TR
ol atp 58,
1 atp 79
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attempling fo transit the 1.4 mile wide Race and ferrits are plying bétwoen Orient Pointand New
London-and the milltary is using s nuclesr submarine base inGroton: Tt this calomlus, one
st add the faet thar the USCG veadily adeited that i does not-have the personnel or
equipnrent to properly sveure the safely of the FSRU and the LNG tankers.

The TISCG alsh. vioted hal Broadwatér was a paiicilar sufelv challenge due 1o the
FERIs location in & “thoroughfare used By & wide variety of waterway users™  The USCG
further admitied that the LNG vapor elowd frome 2 collision/in Leng lsland Sound could cross
over Fisher's Island, Plum Jsland, and portions of the North Fork of Leng Iland before
dispersing **

Crtically, snalyzing the resources required to adequately and properly provide fox

securily and safety of the Broadwater Project; the USCG stated:

Based on current levels of mission activity, Coast Guard Sector Tong Island
Sound currently does mot have the resources required fo implement the

ot ve been identified as being nécessary to effectively misnage
the potential risk to npavigation salety and maritime securlty associated with
the Broadwater epergy proposal.  Obtaming the required resonrces would

require either curtailing cuprent activities within the Sector, resssigning resourses
from outside of the Sector, or-for1he Coast Guard. 1o seck additional resources
through the budget process...

In sddition to the resourcey identified in Section 7.2, additional Coast Guard
tesolindes may be. requited. fo 'implement the wessel traffic ‘management
recommendations that were identified in Sections 4,6.1.6-and 4.6, 1.7 a8 well as
some of the maritime secirity measores tentified in Section 5.5 of the 851
portion- of this Report.  The sfesowrves required- to implemeént. these measures
cannot be identifisd insofar as additional analvsis is required to establish specific
operational capabilities. Resource requirements would be identified afler the
aperational capabilities are estublished.. State or toeal law enforcement agencies
could potentislly assist with implementing some of the measures identified
for _mianaging potentisl risks to maritime security associated with the
proposed Brosdwater Encrgy project. ‘With the appropriate legal dgréement

Le, Memopandum of Understanding), State law enforcement . personnel

could enforee Coast Guard safety or security zones efilier around the FSRU

Ui avp. 104,
W ar EL
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of the transiting LNG cavrier, Thi assumes the state law enforcament agency
has the appropriatety trained. and outfitted personne!l in addition 1o small boats
capabile of operating in the most piobable worst cage sed condition of Long Isiand

Sound. Currently the apeéncies that could potentially provide sich agsistance

do pot have the necessary ol training, or équipment.” (Emphasis
added)

The above is 3 candid admission by the USCG that it dogs not-have the resoiirces to
provide any safety and seCurity for the FSRUL dad the LNG fankers.
Broadivater also identified significant safety issues in its Blings with FERC. Some of
these-are described balow,

History of Marine Agcidents Involving LNG. Bréadwatér admits that at leagt 20 farine

aceidents: involving LNG facilities and tapkers have occurred worldwide. - See Broadwater
Resource Réport Mos. W and 11 Broadwater further admits that eight of these incidents
wnvislved spillage of LNG. Id. It also admils that LNG carrier groundings and collisions have
ocowrred, including one with-a submarine surfacing bencath- an LNG carder.  Jd. Groton,
Connscticut, located on Long Tsland Sound near The Race and the proposed route for the LNG
tankers, is home to.a United States Navy nuclear submaring base,

Flammable Vapor Releass. ‘Broadwater admite that an LMNG spill may occur and if the
muterial does ot ienite inty a freball, & targe LNG vapor cloud will be dispersed over o wide
aten of Long Island Sound, /4

Fractuze of Tanks from Exposure 4o LNG. Broadwater admils that the fallure of two ot
more LNG cargo tanks due to exposure to-uliag-cold ING would incresse the extent of the
fireball or vapor cloud by 20 to.30 percent. fd,

does. not - eliminate safety tisks to the public. Broadwater's Resource Reports. nelc that:

I atp. £56-157.

)
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“Talecidents could oceur on the FSRU, on tfrangiting or berthed LNG cafriees, or during the

perfory f-facility support operations. Despite the facility’s remote location, suchaceidents

could impact the pubhio, foeility personinel, or thie facility taelf” A ot 11513,

Sloshing of LNG Damaging Membrane Containment Systenn,  Broadwaier admits that
“farces produced by wave sclicn aiting on the FSRU in is wiarine enviromment could cause
gloshing of ENG i the vargo tanks oo the FSRU, potentially damaging the wiembrane
coptainment systeo.” Jd, at Vi-1%:

Yoke Moonng Never Attempted foran FSRUL  Broadwaler adenily that a “yeke mooring
systern bas not been used “in conjunction with an FSRU application . . . Jfd o 11-27.
Broadwater is adinttedly using untested fechnology:

Sinulations Show ENG Vesse! Berthing May be Unsafe. Broadwater conducted a-study
rewhiich it simulated an TNG vessel’s berthing with the FSRU. Broadwater admiits that “four of
the 25 sivulations vesulted Tn fess than acéeptable safety marging.™ Bt 11-46. That means
that berthing operations were unsafe more: thes Gftesn peroent of the timé.  Assurming there are
anly two LNG offloads per wéck (2 conseryative caiimate), that ‘means that theee will he
approximately 16 unsafe offfoads per year.

Broadwater’s Inability to-Comply With State Safety Statutes and Reeulations, The New
York State Department of Public Service ("NYSDPE™ has been designated at the State's laison
with Broadwater for piifposes of “congulting with FERC on all siting and. safsty miatbers
ragarding Broadwater’s applications” NYSDPS Safety Advisory Report, dated Febroary 28,
2006 at2-3. NYSDPS identified many New York swatutes with which Broadwater ‘cannot
comply. For example, “{s)ince the structure s floating on water; the exiting system of the
facility vould rever terimnate 4t a public way. Therefore, the ‘exiting sydem cannot mest the

requirements of the Building Code.” Jd, st Appendix B at 1. Similarty, although Broadwater
21
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proposes to “durnp(] [spitled] LNG 1o the port side of the FSRU .. . {{]his does not ment the
iotent of isolation™ required by the State Fire Code, I st Appendix € a1, Other staisJaw
safety violations are identified throughout the report, See, M at Appendix A-D,

Owerall,-given. the sigmificant and wide-ranging safpty fsky, NYSOGS caonot issve an
easement & Broadwater.

7. SEORA

Sinice SEQRA applics to'actions by State apencies (see New York State Environmental
Congervation Law (“ECLYY 4§ 2010501y and S-0105(0(1); and since WYSOGS is & duly
crested State azency uwnuder Public Lands Law § 2(4), SBQRA applics to Broadwarér"s-casement
application. To grant such an casément s 4n “action” wihich is sobject to SEQRA and requiress
that NYSOGS consider the envirdniniental inipacts associated with the proposed action and ways
to minimize or avoid sdverse: environmental effects: See Town of Henrietta v, NYSDEC, 76

AD2d 215 (8™ Dept 1950) and commenits to BCL § 8-0109(c), Geperally, any applicant

ting thata goves Lagency take Hon must, et minimum, file an Environmental

Asscsgment Forpy (“EAF) 1o analyze the ‘potential eivirommental impacts. In this regand, the
Conrt of Appeals hagrecently declared that:

{21l “actions™ subject to SEQRA {iie., & Type T and tnlisted actions) initially
vaquivg the preparation.of s EAF whose purpose s 10 aid the agency “in
determiniog the environmental significance or nonsignificance of actions” {6
NYCRR 617 2(ml; see-also 617, 6[al{ 2131

City Conncil of Warervlier . Town Bowrd af Colopie;, 3MY. 534 508, 519 (2004)
NYSOGS s own reguiations requiresithat prior to issuing an easement, WYSOQGS must:

ascertain the probable effect of the use, struduire or facility on the public interest
inStat ed fapds und or ‘and in consultation with the Department of
Environmental Consgrvation (DECY Depariment of State. {DOS) and Office of
Parks, Recreation and Historic Preservation (OPRE&HP) or such other ugencies or
authorities a8 required by low, shall eamine the following factors; (1)
environimertal impact of the project; (23 values for natural resotrcs management,

22
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public reereation and commerce; (3)aize; charaster and effects of The project in

relation to neighboring uses: (4) potential for interferencs with navigition, publie

uses of waterway and vipadan/livoral vights; (5 water-depondent rature of use;

{61 adverse sconomic inpact on existing comnmercial enterprises: (T effectof the

project wn- tiie naturg! resource ‘interests of the Staly in the lands; and (8]

consigiency with the pabilie’interest for pirposes of fishing, bathing and access. to

navigable waters and the nead of the vwners o privats property to saleguard their
property.
BNYRCC §270-3.2(a).

NYSOGS s regulationg also provide that the applicant:

submit an environmental assessment form, including maring project information,

indicating. the purpose, scope -and potential fmpacts of the project. The

commissioner shadl soficit the written comménts 6f DEC, DOS and OPR&HP m

their respective areas ol gxpertise and. give due regard 10 incorporating those

cotfiments in the review of the'application und any plan of the use, structurs or

facility and shall incorporate into any grant, lease, casement, permit or lesser
interest those conditions deemed noocssary by the Department of Envitonmental

Conservation to adequately protect the sifected envivgniment or natural resource.

If the environment or patiral resource cannot be protecied as détermined in

fidings by the Conimissiorier of Environmintal Corissriation, the proposed

application shalkbe denied.
ONYROC§270-3.2(b)

Broadwater hus failed tocomply with any-of these requirements. I Hght of thait fartare
and in Hght of the reultitide of envirohmental boncerms set forth dbove, sach an omission is fatal
io Broadwater's application, Clearly, Broadwater believes it is above the Taw-and that SEORA
dégs notApply to- it Brogdwister 18 Wromg agaifi, bécatse the casement réquest fo WYSOGS is ot
exempt from the ECL, the Public Lands Law, the BCL regodations and the Public Lands Law
regulations. In fact, Siaty agentics e réquired by SEQRA to stop, look and Tisten befors any
way risking envirenmental impacts. See FEOMES v NYSDEC, 69 A D2 222 (4% Dept 1979).

S Hesnring

Broadwatet™s vequest for an caspment raises significent safely, sdcurity and

erivirpnmcntal voncerns that cannt be properly evaluated by NYSOGS without an evidentiary
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hearing, Morgover, s full sxamination of all environmental Impacts must be analysed under
SEQRA and & public hearing on the DEIS and FEIS should 'be held o which all parties may
present réa) svidence subjsct 1o the Ymie-honored test of cross-examnation, The safety, security
and integrity of Long Bland Sound demand it

CONCLUSION

For theveasons hsted above, WY SOGS cannot jssue Broadwater its regiiested gasernent,

Drated: Uniondale, NY
April §,2007
Respectiully submitied,

FARRELLFRITZ PC

By: { ‘égkﬂ Low a‘?‘fi \C/i E{,; { ﬁ.‘:_!._,
Churlotte Biblow, Esq.
Johin M Armientane, Esq.
Astorreyvsfor the County of Siglall, Neve York
1320 Reckson Plaza
Uniondale, Wew York. 11536.-1320
(516).227-0700
chiblowrfarellitiizcom
jarmentano@ farellritv.com

OfCaungel:
.5, Peter Bergen, Esq.

To Robert Alessi, Bsg.
LeBoeul, Lamb, Greene & MacRag, LLP

99 Washingion Avenue, Suie 2020
Albany, NY 12210
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CERTIFICATE OF SERVICE

T hereby cortily that T have this day servid the forégding document wpon el perstn
desigated o the oificial gervice Tist in this proceeding in accordance with the requiremgnts of
Rule 2010 of the Commission s Rules ol Practiceand Procedure,

Diated at Uniendale, New York; this:Sth day of April, 2007

K andith
Charlgtie Biblow, Esq.
Farvell Frite, P.C.
Attorneys for the
Crniniy of Siffolk, Nevw York
1320 Reckson Plaza
Uniondale, WY 11556-1320
Tel.r (5163 227-0686

Fax: {5163 336-22066
chiblow/a@lineliiiteoem
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STATEOF NEW YORK
EXECUTIVE DEPARTMENT
OFFICE OF GENERAL SERVICES

Tnthe Matter of the Application of Broadwater Encrpy, LLC
For-wse of Tand wnder the waersof
Long Tsland Sound. inthe Town ol Riverhead, Suflilk County

OBIECTION OF THE
TOWNOF RIVERHEAD

The Town:of Riverhead (*Riverhead™ or* Tovay™) was served on Margh 19, 2007 with
Broadwater Energy, TEC s Noties of intent to applyto-the Commissionerol the Office of
Crengral Services (CHGE™) for permissionito use State-owned undensater Tands beneath Long
LA23-1 Kland Seund. “The undérwater Tands, while Qitles offshove; are-within the "Toawn of Rivierhead.
Broadwiter Enseay sants 1o use the Jands to oot and dperats a liquefied natural pas (“ENG™)
import teriinal, describivd ag i Nobting storage and fégusilicalion unil (“ESRII™). The Notice

states that any objection by Riverhesd should be filed with. OGS0 later than April 16, 2007, or

withii 20 davs of redeipt of the: Notite.
Eivefiead' s Objection

Pursnant to-the Notice-and Part 270 o HOGST rales, Riverhead hereby objects to any grant
of an casemént, Toe futereat; fease, or other form of pemiission by OGR that Would allow
Broadwatsr Enerey LTC, Broadwater Fipeling LLC, or othgr partyto use State-owited linds

beneath Lotg Island Sound for an LNG import terminalor an asseciated sendout pipsline,

LA23-1

N-466

This letter from the Town of Riverhead is in response to Broadwater’s
application to NY SOGS for an easement for the proposed Project. We do
not consider it appropriate for us to respond to comments directed to
Broadwater. |n this letter, the Town has not provided any comments
directly related to the EIS that are different from those presented in its
previous letter (Letter LA-19). Therefore, we have not provided responses
in addition to those for Letter LA-19.
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Broadwater's March 2007 Notice Compared to its Two Prior Notices

Broadwater Energy’s March 2007 Notice is similar to two prior Notices served on the
Town on October 24, 2006, one by Broadwater Energy, LLC and the other by Broadwater
Pipeline, LI.C. The three Notices collectively announce Broadwater’s intention to ask OGS for
permission Lo oceupy Stale-owned underwater lands for components of its proposed LNG import
terminal and sendout pipeline.’ However, the caption of the March Notice indicates that
Broadwater now intends to apply to OGS “pursuant to” § 75 of the Public Lands Law (“PLL”).
In this respect, the March Notice differs materially from the October, 2006 Notices, which say
that Broadwater is petitioning OGS “pursuant to” § 3(2) of the PLL.

The March Notice does not clearly specify the form of the permission that Broadwater
Energy intends to ask for, such as an easement, fee interest, lease, or other livense, even though
the PLL and OGS’s Rules impose differing requirements, depending on the nature of the grant
being applied for.2 In the interest of full disclosure, the Town requests Broadwater to provide a

copy of Broadwater Fnergy’s new OGS application to all interested parties prompily.

! Broadwater Pipeline is wholly owned by Broadwater Bnergy. See Broadwater Pipeline’s FERC Application filed
January 30, 2006, at p. 2. Broadwater Energy and Broadwater Pipeline are sometimes referred to collectively as
“Broadwater.” Broadwater’s applications to FERC and related decuments, including OGS (ilings, are available at
www. fere sov/does-filing/elibrary.asp in dockets CPO6-54. 55, and 56

* Compare Subpart 270-4 of OGS Rules with Subpart 270-5.
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I Nowembéy 2006, Riverhead objected to ¢ashofthe October Notices, and ¢onfiniics

those objections and merges them with this Objection” Objections were also filed in November

by Suffalk Condy; the Towin of Brookl 1, State of Connentiont; and the € icut Thnd for

the Environment,
Riverhead s Noveniber Objections nofed that Dioadwater Eosrgv's Nolises wers ¢learly
defEctivie, because any fequest for permission 16.moorthe ENG terminal would Heed to béniade

puitsuant to FLL 775, not §3(2). ‘Apparéntly the Maieh Noticw gecks to curs this defect with

respedt to Broadwater Energyv. No comparihle new Natics on betialf of Broadwater Pipeline has
bean téciived, hovwever,

Riverhead’s Noverber Ohjections further pointed out That OGS may ot grant ihe
requested easeme s for the purpose of siting the LNG ternsinal faeilities pursuant o PEL § 73
beeduse Broadwateris not the owner of adjacent ripariai land:' This defect renmaing unaddressed
by Breadwater:

Moreaver, norderto approveé dny grant under PLL § 75 008 wounld need to make
SEQRA findings, based pn aretord supporting SEQRA s “hard lobk™ test, showing that
“ailverse environmental elfects revealed inthe-ensivonmental impact-siatement:process-will be
rhinimized praveided™ Mo SEORA TS 1 biing prépared forthe Booadwiiter project, although
a NEPA EIS hay been dratted and citculated for conument i1 connection with Broadwater’s

apphications to VERC. Riverhead subniits that the final NEFA record tuy well tot be adequate

Fgee Hbjeetion ol fhe Town of Riverhead” davsd Noventber 13, 2006 objcting it Rolice tilsd on behall el
Brogdwater Brergy, and s “Ohjection ol the Town ol Riverhegd to Notice of Broadwater Fipebne LLCT
dated Novenber 15, 2006 ubjectmg Lt the Notice Tiled on bebul bl Frotdwiiter Pipelne LLC,

t “Cbjoction-of the Town of Riverhead,” dated Sowember 13, 2006 avp. £ “Ghjection of the Town of Riverhead ta
Totice of Broadwarsr Pipeline LLC dated MNovenmber 15 2006 atp: 7.
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tosupport the pecesgary findingg wider SEQRA. For éxample, the NEPA DEIS acknowlidges
that shiorter pipeline routes epuse less impact (I8 §4.5.2) On the other hand, Broadwatér’s
preferred pipeline route’is 9.3 miles longer than the shortest altérnative route needed to connect
with the Iroquois Gas e beneath Long Tsland Sound, (KIS at "Table 4.5:1); which i Inconsistsnt
with SEQRAs requirement that adverse impacts:must be “minimized™ This is-dorecowit just
o instanee ol the multiple defects and sell~serving nature o Brogdwaler s DEIS,

Riverhead s Noveémber Objections also requested OGS, tu hold public liearings, “Thise

reduests tamam unanswiered to.dafte,

Broadwater’s November 2006 Petitions to OGS

O Novembier 27, 2006 Broadwater Eiergy and Broadwiter Pipehns petitivried OGS 16
grant easenents Tor the proposed LRG impori-ternminal:and pipeline. Copies'werd pogted in
FERC s Broadwater Dockst on December 1, 2006 Sliortly thereafter, i mid-Daceinber,
FERC tnviled the public to comment on the Broadwater project.  FERC scheduled joint public
hearings on its WEPA DEIS, the NYS DIOS Coastal Consistoney Pretormination, and the Corpeof

Enginers Permit Applications, ©

FERC st Janury 23, 2007 gy the deadling forwiitien
communts. Beeause of intense public.interest, FERC has alyo recetved written:communts afier

Jaiivary 23,

T e filinge were posted in FERC e Broadwater Docker ! Ioapures] Gas et

among Federdland State.agendies with Taspact to atural 0% projects. The MG Aalsaidirects FERC tomaintan 4
sonsclidaled wecord of mvelvedageney Dloes, snd desipniates PERC ¢ lead sgenioy for WEPA purposes, ey 15
TUSEA § 7 b and by s srgendad by the Bnergy Poliey Actol 2005, PIL 10058,

© Agencrs repr Latdhe jomnt public hearings were FRRC, theCarps of Eriginears, the Coast Guard. anid the
Wow York State Dapartment-of State (D08}, The Tawn understands that OGS and DOSare coordinating their
fosponse 1o Brosdwater s varicosapplications:
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Riverhead’s and Southold’s Comments in Janiiaiy, 2007

Inrespanse ter various snblic hearing notices; Riverhead and its easterty neighbor, the
Town:of Southold, submitted joint comments to. FERC, OGS, and'the ather State and Federal
agenvios volved in the Broadwater matter” /s 1o/0GS, the Townis explained that €S could
nod lanidully grant Broadwater™s Novéember 27 Péitions for easemivnly 1o use ariderwater Tands
for the LNG smport terininal,

Each of Broadiwater’s Novembier OGS Petitiong réquested a prant of éasemant’s “pursaanit

to" PLL.§3(2) The Patitions daseribed the mid-Sound s 45 TWo. 0 itrig wireylar

inderwater tracts, the anier orig, having o 3301 radius, to. baused by Broadwater Pipeling, and
the second bme; being ¢irele with a T380 11 radivs, excepting the inner 330 ft. radivs téact, to
forn & donnt-shiped trast t6 bensed by Broadwater Eneray™ ¥ The Petitions asd FERC
applications reveal that Broadwater Pipeline proposes to use its inner tractto-anchorthe LNG
impoit terminal’s Yoke Moottog Svstem (Y M) 10 the seabed. Broadwater Pipeline’y pétition
also requiests dasemments tor.a 30 ) wide strip runiving Trofy thie YMS westerly Tor: 21 miles to Thy
proposed ntercommection with theexisting Troguois-pipeline. The aft 10300 of the FSRU would

float dbove Broadwater Energy’s gasemént. The FSRU Torward 330 1 length would sccupy

T See “Unmments of the'Povns of Bivetheadand Southiold In Response tothe Braft Bméironmiehtal tapast
Stateirent, and the Reguesty for Commints by BERC! the Corpsof Ergeeers the New York State Degarfinent ol
Srate, and: Bupplemental Cominremts for the New York Stats Office 6P General Services”, dated Tariary 19, 2087,
Felediasaubattel 200701 19-301 2 i FEEC s Broadwater Doglel: €©P06-54, The Town Herebyvirionrporates those
comments herein'by reference:

SHatpp. 58 Seealso Trondivater s N ser Petinnoris at Maps S ol S and 6ol @, and ses Figure 5 showing the
P 5 ) &
peintat foi hietsreais Brioadwator Pipeline ad Brosdwater Hgroy
5
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Broadwater Pipeline’s ¢asement, inchudiiig the FSRIF§ mooting, aivoke mooring stelictorg,
wsserttially four huge piles driven deep it the seabed,”

The Towns conmerted that the FSRU including its YMS, area “sricture’ o
“msoring,” net 4 pipeling, and therefors can not be pranted ‘an easement under PLL £ 3(2).
Muoreover, the Towns further noted that neither. Broadwaterenlity can-be granted sasements
unider PLL § 75, because nwither Broadwaler Eagrey; nor Broadwaler Pipeline, own adjacent
Tetnels, -t statito: prerequisive (o grantof an easement pursuant o BFLL § 75 Accordingly, the
Towns soncluded that any grant by QOGS swould be void under the terms of PLL § 75, and that
OGS lacks the legislative capacity fo: grant the réquekied edsenents.

The Towns furtheér conimantad that noright 1o condeiim the wnderwater landg needed. for
thie ENG termingl wonld beganveyed toeither Broadwalter Efigrgy o Broadivater Pipeling by
reason-of a. FERC approval underihe NGA, Thisas becauge the KGA granty eminent donuin
poiwersonly to matoral gas compianiek that transpart natural gas i interstate cotiiigres and hivld
of gertificates of public conventerwe and necessity granted under £ T ofthe NG A, Ou thewther
hanid, FERC approvals of TNCE imp ot terimirial fagilities are made pursuait o NGA-§ 30 which
régulatey oportalion of natucil.gas i forgien Sofinriercy, - NGACE 3ndoes ol ponvey e power
of eppinent- domany, The FSRU and YMS are NG wiporttenminal faeilities fn foreign

cormercs, They are nol. i interstate comimerse,

* See Bromdwater Boergy's November Petition ot Tab 6, showing Fipure 5 Pointol Separation between Broadwater
Frlerigw and Frondwrter Pipehne: (CRITE See alsaFigwres-1-8(a) and -8 hiatteched o Riverhend s Oyaction filed
Wover Ber T3, 2006

0 PLL§ 7507 () O05 may grant-easements “to the owriers ol adjatent Jind - Any subh-grant niade to dny other
persion shall be'void”
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Broadwater’s Answering Comments of February 2007
and the Towng” Reply of Mareh 12

Ireresponge foths Towns™ January conments, Broadwater elaimed that the LG fmport
teriminal could receive NOA'S Papproval, in addition to §3 upproval ™ The Towns replivd that
LNG import termitials are facilities in foreign corimerce, and are regulated sxclugively under
NGAE 3, avrecoiit amendments tofhie NGA and a rich history-ofcass Taw explain. 2 The
Towns showed that FERC 87 jurisdictior over the NG ferminal s sendont pipeline hogingat
thie point where s §.3 jurisdiction over the LNG terminal eids, which (atthe, arliest under the
applicable ficte) 1 the point at which the tenmiinal s sendout gas-exits the Teg of the YNIS at the
bottom of Loog Island Sound and connvets to-the senbud pipeling, Congross and the Courts have
made clear fhat Section 7 does not applvto dimport terminal facilities; and that FERCS powers
under § 7 and § 3w not ntended to-overlap. H

Ak germane to Broadwaters pending afid anticipated applications 1o OGS; thisineans
that 116 part of Broadwiter’s LNG Tepmmal fagilitics, of which ihe YMS modring 18« ma)er and
critical component, van beconsidersd to be a pipeline or a pipeline “appurtenance™ as:-that term
is-uged in OGS’ Part 271 Rules, Therefore, OGE cannet Tegitimately clainy that terminal

tagilities are “appurtenaincey™ to-a pipehing otr the gronnd that FERC has mclided, orhas been

1 She “Rugiies of Broadwater Enerey, TLE and Broadwater Pipeline, LLEfor leava o dile Suppleniontal
Clomitnonis on the Eraft Bavironmental mpact Staterent” Foltnary: 26 2007 Subaittal 20070220-5044 n FRRL
Diosket CPOG54 ctal abpp 7284

2 See T omments of the Towns of Riverfieailand Southolil in Response to Broadivater’s Supplémeritil Comments
Served Febeuary, 26, 2007.7 dated Whreh 12, 2007 submita] Ko, 200703123008 11 FERC Docker CP08: 54 s
corrected by “Erranam to Comments of the Towns of Raverhicad and-Southld dated March 17, 20077 dated Navch
T 2007y submittal Blo, 200703145007, Thest com ments are fncorparatedtiorsin by refererics.

P,

o
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asked 1o inelude, the TG témmal, orpart-of i, ina § Teermficane,  Actordingly, PLL §3(2)
cannot property beapplicd by OGS gy the basis Tor granting an-casemont for any partof the
LNG termunal,

It gegms olear that Broadwater Enefpy’s anticipated Aptil 2007 new application to- OGS
scknowledges that PLE.§ 3(2) s opavailable as-authovity to gramt Broadveter Energe’s
Noviember Pefition Tor an ¢asement Tor. LNG terminal Taiilitics: That being 8o, Riverhead
subimits That. ngithier daes PLL 8 3(2) sapport wraviing Broadwater: Pipedine vy Noveniber 2006
Potition 16 OGS, This: 16 self-gvident hecause Droadwatar Pipoliit propasss o e its 66041
diamieter innercirdle as the site onowhich toanchor the YMS, which ¢learly is s eomponent of
thie LNG terininal. ™ Howesvsr, Broadwitsr hiss tiot piveniotice of intent to iovie its Novénibar
Patition:for Broadwater Pipeline, despite its tacil avknowledgamnent that [LNG terminal fagilities
are ligible for granis of éasemenis undar PLL-§ 3(2). Riverhead wubmits that a detérmination
by QOGS to grant Broadwater Pipeling's Novenber 2006 petition pursuant to PLL § 32 would
ndi be i accordance witlythe: Public Lands Law and would be arbiivary and capricious.
Moreover; such.a graint pursuant to PLL § 73aeduld be woid. becanse Broadwater Pipeline ixnot

airadjoming riparian lindowicr.

%

% Application of Broddwater Bneroy, TLE in Docket Nod CPO0G 54000, Janusry 30, 2006, at-pp =185 Application
ol Frciadwater Pipeline TLC i Tiocket Mos. CPO6-83-000 and CROG-56-000, Tarbary 30, 2006wt p 147
Begulsd Broadwatel s Paitions fo NY Q038 egbeciallyabe Maps S0l 6.0 Actassion Mo 20081 204-01 51, publie)
grd Figiires 2 aed S (i detession Te 20061 234-0102, R posted m FERC s Brondwater Docket Dageimber 1,
20U
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Conclusion

Accordingly, OGS should dismiss the various Applications by Broadwater Energy and
Broadwater Pipeline. OGS is powerless to issue the requested easements or permissions. As the
Towns of Riverhead and Southold have already pointed out on the record in this case, the
Broadwater project is unsale, not in the public interest, and environmentally unsound. Also,
Broadwater’s proposal is prohibited by Suffolk County Law.

In the event that OGS nevertheless continues to entertain Broadwater’s applications, then
Riverhead respectfully requests that OGS convene a full hearing pursuant to §10 of the PLL and
Part 270 of OGS*s Rules for further airing of these issues.

Respectfully submitted,

5/ G. 8. Peter Bergen
G. 8. Peter Bergen
G. 8. Peter Bergen, Attorney at Law
27 Pine Street
Port Waghington, NY 11050
(516) 767-3449
phergen‘@ioptonline net
Of Counsel:

Dawn Thomas

Town Attorney, Town of Riverhead

200 Howell Avenue

Riverhead, NY 11901

(631) 767-3200 ext. 216

thomasigiriverheadli.com

Port Washington, NY
April 2, 2007
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5 " OF NEW YORK
EXECUTIVE DEPARTMENT
OFFICE OF GENERAL SERVICES

Iivthe Matterof the Application:of Broadwater Enerpy, LLC
foruse of land undir the warers of
Long Island Sound i the Town: of Riverheai. Sulfolk Courity

CERTIFICATEOF SERVICE

T hiereby wertify that Thave thig day served two copics of the Qbjeetion of the Town of
Riverhead. dated 2Npnil 2, 2007, upon Robert 3. Adesst Esq.counsel for Broadwater Eneray,
ELE by first class mail af bis-aflice, LeBooul Lamb; Grovoe & MacRag, LLE

99 Washinpton ‘Aveitie, Suite 2020
Albany, NY 12210

& B Pelor Bevgen
G 8. Poter Bergen

April 2, 2007
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