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Los Angeles, CA 90017

Dear Colonel Magness:

This letter and its attachment respond to your April 7, 2008 letter to Mr. Thomas Street of the
National Oceanic and Atmospheric Administration (“April 7 Letter”). The Foothill/Eastern
Transportation Corridor Agency respectfully requests that you issue a clarification of the April 7
Letter that corrects the record regarding the federal environmental process for the State Route
241 project (“Project”) that resulted in the identification of the preliminary Least
Environmentally Damaging Practicable Alternative by the Corps of Engineers and by the U.S.
Environmental Protection Agency. (See preliminary LEDPA letters, Attachment A).

We understand that you intended the April 7 Letter to indicate that the Corps of Engineers has
not made a final permit decision concerning the Project. Unfortunately, the April 7 Letter
contains serious misstatements concerning the nine year, $20 million collaborative federal-state
environmental review process undertaken for the extension of State Route 241. As a result, the
Letter has created significant misunderstandings in the press and the public regarding the
determinations of the Corps of Engineers and the other federal and state agency participants in
the Collaborative. It is critical that the Corps of Engineers correct the record in this matter.

As you have acknowledged, this innovative federal-state agency Collaborative process resulted
in the identification of the “Green Alignment” as the preliminary Least Environmentally
Damaging Practicable Alternative (“LEDPA”) by the Corps of Engineers and by the U.S.
Environmental Protection Agency in Fall 2005. This was a key concurrence point in the
Collaborative process and reflected many years of professional and detailed work by the
representatives of the state and federal agencies, including the evaluation of over thirty Project
alternatives.

I have attached a detailed description of the federal-state environmental process regarding the
Project that resulted in the identification of the Green Alignment as the preliminary LEDPA and
in the selection of this alternative by the Board of Directors of the Foothill/Eastern

Thomas E. Margro, Chief Executive Officer
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Transportatlon Corridor Agency. The attachment corrects the record regarding a number of
statements in the April 7 Letter and provides appropriafe citations to the formal meeting minutes
of the Collaborative process and to other documents generated in the course of the federal and
state agency evaluation of the Project.

We are committed to continuing to work with the Corps of Engineers and the other members of
the federal and state Collaborative to complete the federal environmental process for the Project
to improve mobility for all Californians and to avoid, minimize and mitigate impacts to the
human and the natural environment.

Very truly yours,

TRANSPORTATION CORRIDOR AGENCIES

Thomas E. &rgro

Chief Executive Ofﬁcer
Transportation Corridor Agencies
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The Federal and State Collaborative Process Concerning
State Route 241 Project

The Memorandum of Understanding National Environmental Policy Act and Clean Water
Act Section 404 Integration Process for Surface Transportation Projects in Arizona,
California and Nevada

The federal and state agencies conducted the Collaborative process in accordance with the
formal Memorandum of Understanding National Environmental Policy Act and Clean Water Act
Section 404 Integration Process for Surface Transportation Projects in Arizona, California and
Nevada (“NEPA/404 MOU”). (Attachment B).

The fundamental purpose of the NEPA/404 MOU is to integrate the Corps’ Clean Water Act
section 404 evaluations of transportation projects into the Federal Highway Administration
(“FHWA”) NEPA process. The Corps and the other federal signatories to the NEPA/404 MOU
agreed to the process set out in the MOU to (1) insure that the Corps’ section 404 regulatory
issues are addressed in the Environmental Impact Statement (“EIS”), and (2) to provide the
Corps an early and central role in the identification of a preferred alternative that will comply
with the Corps’ regulatory requirements under section 404 of the Clean Water Act. The
NEPA/404 MOU does this by committing all of the agencies to a rigorous step-by-step definition
of the Project purpose and need, the identification of a reasonable range of alternatives for
evaluation in the EIS, identification by the Corps of a LEDPA, and agreement on mitigation
measures.

The NEPA/404 MOU represents a formal commitment by the Corps and the other federal
agencies to a rigorous process that is intended to result in the identification of a project
alternative that satisfies applicable federal environmental requiremerits — including specifically
compliance with the requirements of the section 404 of the Clean Water Act.

As dramatic evidence of the extensive and detailed nature of the Collaborative evaluation of the
Project, our agencies have now worked closely together for nearly nine years on the Project,
along with 5 other state and federal agencies. While all parties understood that the federal
agencies in the Collaborative could only make a final decision on the Project after FHWA’s
approval of the Final EIS, the clear understanding of all of the parties (and the clear intent of the
NEPA/404 MOU) is that the Collaborative agencies will respect the incremental determinations
on the Project reached through the course of the Collaborative process and the NEPA process in
general.

By following this accepted procedure, the requirements of the two processes (404 and NEPA)
are integrated and the information necessary for both is devéloped early on. Most importantly,
the steps are set up so that, upon concurrence and providing the necessary information at a
specific decision point, the project “may proceed to the next stage without modification.” The
Corps, Environmental Protection Agency (“EPA”) and United States Fish and Wildlife Service
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(“USFWS”) are given a central role in the FHWA NEPA process. In particular, the MOU allows
for the Corps to concur in various determinations in the NEPA process with the express
understanding that the agencies “agree not to revisit previous concurrences unless there is
significant new information.”

The Corps and EPA reiterated the goals of the SOCTIP Collaborative in a White Paper prepared
by the Corps of Engineers in consultation with EPA, February 2004. (Attachment C).
“Achieving concurrence at each of these checkpoints is intended to streamline the environmental
evaluation processes by providing a higher degree of assurance that substantive issues identified
by resource and regulatory agencies under their respective statutory purviews are addressed
within an appropriate and timely manner such that they will not be revisited later in the process.”

The SOCTIIP Collaborative

The SOCTTIP Collaborative members are representatives of FHWA, U.S. Army Corps of
Engineers, U.S. Environmental Protection Agency, USFWS and California Department of
Transportation (“Caltrans™). The TCA. participated as the lead agency for the Project under the
California Environmental Quality Act. The U.S. Marine Corps also participated actively in the
Collaborative with regard to issues relevant to the U.S. Marine Corps Base at Camp Pendleton.

The Mission Statement agreed to by the Corps and the other members identified the primary
goals of the Collaborative as: 1) develop criteria to be used in the NEPA/Section 404 processes
to evaluate project alternatives, and 2) select alternatives to be evaluated in the environmental
review process . As part of the first goal, the Collaborative developed and concurred on a
Purpose and Need Statement. At the end of Phase I, in May and June 2000, the Collaborative
concurred in writing on the conceptual project alternatives. The members also ratified the
proceedings of Phase I and affirmed their commitment to, and support for, the ongoing
collaborative NEPA/Section 404 integration process.

The Collaborative then agreed to convene Phase II. While the Collaborative time period is often
referred to as a six-year process, that period reflects the time from when the initial work began in .

1999 through the selection of the preliminary LEDPA by the Corps and EPA in August 2005.
Since the process is still ongoing, and the Collaborative met as recently as March 24, 2008, the

SOCTIP Collaborative is approaching its ninth year.
Preferred Alternative/Least Environmentally Damaging Practicable Alternative

The Collaborative carefully followed the process described in the NEPA/404 MOU for the
identification of a preferred alternative that would also qualify as the LEDPA for the purposes of
section 404 of the Clean Water Act. As the MOU makes clear, once the Corps and EPA identify
the preliminary LEDPA, the agencies should not reconsider the identification unless there is new
information or changes to the Project that require a reconsideration. While the Collaborative
members understood that no decision under the MOU could be “final” prior to the approval of
the Final EIS and the issuance of the records of decision, it was understood clearly that once the
Corps and EPA identified the preliminary LEDPA, FHWA and the TCA would include the
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preliminary LEDPA as the proposed Project alternative in the final NEPA and CEQA
documents.

This is exactly what occurred during the Collaborative. The Corps and other Collaborative
members 1) agreed on alternatives to be evaluated; 2) refined the alternatives for detailed
evaluation, 3) agreed on criteria to use for identification of the LEDPA and 4) agreed that the
Green Alignment should be identified in the Final EIS as the LEDPA.

We take exception to your assertion that some of the statements made in the TCA’s Coastal Zone
Management Act appeal are false. The Corps misinterpreted text in the TCA’s appeal regarding
the standards that are applied by the Secretary of Commerce under the Coastal Zone
Management Act. The Coastal Zone Management Act establishes standards applicable to an
override decision by the Secretary of Commerce that are similar to, but also different from,
standards applicable to the Corps under section 404. For example, the section 404 regulations
and guidelines refer to “practicable” alternatives while the CZMA regulations refer to
“reasonable and available” alternatives. The decisions of the Secretary of Commerce under the
CZMA make it clear that that an alternative that is “practicable” for the purposes of section 404
may nonetheless NOT BE “reasonable and available” as those terms have been defined under the
CZMA. 1t is unfortunate that the author of the April 7 Letter did not appreciate the differences in
the definitions of these terms under section 404 and under the CZMA.

The larger point reflected in the TCA’s brief is that lengthy, multi-decade evaluation of the
Project under state and federal law has demonstrated that the alternative identified by the
Collaborative agencies is environmentally preferable and that other alternatives (such as the
widening of Interstate 5) are not “reasonable and available” because (1) the alternatives entail
more severe impacts on the human or natural environment, and (2) there is no identified funding
for the non-toll road alternatives.

In addition to establishing the “Purpose and Need” during Phase I, hundreds of alternatives were
evaluated and ultimately narrowed down to the 24, which underwent detailed technical review
during Phase II. Upon completion of the technical studies, the Collaborative jointly agreed on
reducing the 24 alternatives to the eight that were included in the Draft EIS/SEIR.

To assist in the elimination process, and as suggested by the Corps and EPA, matrices were
developed using a “multi-dimensional evaluation approach” (Attachment D), which assisted in
identifying alternatives that the Corps could use to select the LEDPA. This evaluation method
was so highly regarded by the Collaborative, that during the April 19, 2004 meeting, the Corps’
representative expressed such overall satisfaction and appreciation of TCA utilizing the matrix,
they were quoted as saying “Hats off to TCA” (Attachment E).

From these final eight alternatives the “preliminary LEDPA” was selected and this selection was
documented in the Corp letter dated November 1, 2005, in which the Corps states, “...we offer
our agreement that the A7C-FEC-M is the ‘preliminary’ LEDPA” (refer to Attachment A).
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On page 5 of your letter, you indicate that the Corps and the Collaborative identified several
“practicable” alternatives for evaluation in the Draft EIS. To be clear on this point, in its Coastal
Zone Management Act appeal brief the TCA never claimed that there were no other practicable
alternatives. As was confirmed by the Collaborative, however, all of the other “practicable”
alternatives would result in greater environmental impacts than the alternative identified by the
Corps and by the EPA as the preliminary LEDPA.

During the SOCTIIP Collaborative, and as identified in the joint Corps and EPA letter, dated
August 12, 2004, it was agreed that the LEDPA would be determined through a two-step process
(Attachment F). The two sequential steps included: 1) first identify alternatives that are
impracticable; 2) and then from what remains as practicable alternatives, identify the one that
would result in the least overall environmental harm. Practicability by Corps regulation is
defined as available and capable of being done after taking into consideration costs, logistics,
and existing technology in light of the overall project purposes. By applying these criteria to the
final eight alternatives included in the Draft EIS/SEIR the Collaborative found the Interstate 5
Widening and Arterial Improvements Only alternatives to be impracticable.

The remaining six alternatives were deemed practicable and carried to the second step of the
process. Of the remaining six, only one was deemed to be the least environmentally damagmg
and thus the Green Alignment was selected as the “prehmmary” LEDPA.

Separation of California Environmental Quality Act and NEPA Final Documents

The April 7 Letter asserts that when TCA allowed the Final Subsequent Environmental Impact
Report (“SEIR”) to proceed in advance of the Final EIS, the Corps claims “staff had no prior-
knowledge or input on this action taken by the TCA Board of Directors.” These comments in the
April 7 Letter are contradicted by the official minutes of the Collaborative meetings. The
comment in the April 7 Letter also does not accurately reflect the process and do not
acknowledge the valid reasons why this procedure was followed. In fact, there was no other way
that the process could proceed, as explained below.

The Collaborative was well aware that TCA was going to certify the EIR prior to the finalization
of the EIS. The Collaborative meeting summary of December 13, 2004 (Attachment G) states
the “Collaborative will participate in discussion on the preliminary Preferred Alternative/LEDPA
to give a general direction to TCA prior to TCA’s Board taking action on the Preferred
Alternative.” At the same meeting, it was stated that TCA would circulate responses to
comments to the commenters before TCA takes action on the EIR (emphasis added).

The Collaborative was also provided with draft responses to their comments on the Draft
EIS/SEIR, along with responses to other substantive comments, in December 2004. “The
Collaborative agencies agreed that they would consider receipt of the response to their comments
... sufficient for them to proceed with their next steps.” (December 13, 2004 Collaborative
Meeting Summary). Thus, the Corps, along with the federal resource agencies, agreed they had
the information needed to move forward.
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There were several reasons why the EIR was certified in advance of the Final EIS. Council on
Environmental Quality and FHWA regulations require that the Final EIS describe the preferred
alternative. (40 C.F.R. section 1502.14(e); 23 C.F.R. section 771.125(2)). In practice, FHWA
also requires that the Final EIS include a focused discussion of the impacts of that altemative. In
order to focus the Final EIS on the preferred alternative, the preferred alternative must be
identified and the applicant must take whatever internal action is required to designate that
alternative as its preferred alternative. TCA staff cannot take such a step without action by its
Board of Directors. Under the California Environmental Quality Act (“CEQA”), the Board
cannot take an action such as selecting a preferred alternative, without first completing the
CEQA process. In this case, that required that the EIR be certified first. Cal.Pub.Resources

Code, § 21061.

Again, this was not a surprise to the Collaborative, and is common practice for joint state/federal
documents. As to the statement in your letter about the implication relative to the unanimous
recommendations of the Collaborative, it is TCA’s understanding, as supported by the
Collaborative meeting summaries, that the Collaborative members were unanimous in their
support for the designation of the Green Alignment as the preferred altemative/preliminary
LEDPA.

As stated in the agency’s letters on the LEDPA, (Corps, November 1, 2005; EPA, November 8,
2005; USFWS, September 30, 2005) this was with the full understanding that the Corps had not
completed its process for the 404 permit and USFWS had not completed the Section 7
consultation (refer to Attachment A). The statement in the TCA’s Coastal Zone Management Act
brief that the selection of the Green Alternative by the TCA Board of Directors reflected the
unanimous recommendation of the Collaborative is accurate. As reflected in the minutes of the
Collaborative meetings NONE of the Collaborative members disputed the identification of the
Green Alignment as the preferred alternative by the TCA. ALL of the Collaborative members
understood clearly that, after the Corps and EPA preliminary LEDPA identification, the TCA
would recommend to its Board of Directors that it approve the Green Alignment and that the
TCA would then initiate the process of applying for permits (including processing a Coastal
Zone Management Act Consistency Certification) premised on the Green Alignment.

In fact, there was discussion among the Collaborative members that “Section 7 consultation is
conducted on a particular alternative” and that “it is necessary and advisable for TCA to move
forward with Section 7 consultation by identifying an alternative.” Collaborative Meeting
Summary of December 13, 2004 — “The Collaborative agreed that TCA and FHWA should
identify an alternative for the purpose of initiating Section 7 consultation (refer to Attachment
G). Then, in February, 2005, the Collaborative was informed that the Biological Assessment
would “include the green alignment as the preferred alternative”. (Attachment H).

In summary on this issue, the Collaborative was informed that the TCA Board would certify the
EIR prior to the issuance of a Final EIS. The Collaborative was also informed and was in
agreement that TCA identify the Green Alignment as the TCA’s Preferred Alternative to initiate
Section 7, and ultimately allowing the EPA and the Corps to identify the preliminary LEDPA.
During the November 8, 2006 Collaborative meeting, EPA and the Corps again reconfirmed
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their acceptance of the preliminary LEDPA determinations made one year earlier (Attachment

0.

Actions of the TCA and the Collaborative Since the Identification of the Preliminary
LEDPA by the by the Corps and U.S. EPA

Since the November 2005 preliminary LEDPA determination made by the Corps, TCA staff has
continued project coordination with your office, specifically Susan Meyer. E-mail exchanges
support TCA’s contention that we have remained in contact and continued to provide updated
project information. In an e-mail dated February 27, 2006, only three months after the
preliminary LEDPA letter was issued from your office, TCA transmitted the draft Public Notice
and the draft 404(b)(1) Alternatives Analysis to Susan Meyer of your office. On March 13,

2006, TCA staff sent a follow-up e-mail to Susan Meyer requesting a status update of her review,
which Susan replied that she was still reviewing the documents provided to her by TCA. Susan
also commented that “due to workload issues, (she) can’t make any promises on an exact date for
providing more detailed comments (if any at all)...” (Attachment J).

Subsequent to these e-mails, additional correspondence between TCA and the Corps included a
March 28, 2006 e-mail confirmation of GIS data received by Susan Meyer. (Attachment K).

In August 2006, the TCA notified the Corps that it had submitted its 401 application to the San
Diego Regional Water Quality Control Board (RWQCB) and participated in coordinating the
exchange of Project information between the Corps and staff from the RWQCB. In this same e-
mail exchange between TCA staff and Susan Meyer there was reference made to the upcoming
Collaborative meeting. Additional e-mails regarding the 401 submittal between TCA and Corps
staff occurred on September 6, 2006. (Attachment L).

On September 7, 2006, TCA and Corps staff communicated about potential conceptual
mitigation for wetland impacts (Attachment M). These discussions continued and ultlmately
assisted the TCA prepare draft mitigation plans.

On October 23 and November 3, 2006, e-mails addressed to the Collaborative members
confirming the Agenda for the upcoming November 8, 2006 meeting. Susan Meyer was listed
on the distribution list for this meeting agenda and submitted comments on the meeting minutes.
(Attachment N).

Correspondence with the Corps continued after the November 2006 meeting, which included the
transmittal of Project documents. These documents included the draft Environmental
Assessment, which was submitted via e-mail to Susan Meyer on January 22, 2007. (Attachment
0). On April 4, 2007, TCA forwarded to Susan Meyer a copy of the draft Conceptual Habitat
Mitigation and Monitoring Plan for the Project. A copy was also provided during this same
transmittal to the other Collaborative members, including the EPA, FHWA, Caltrans and USMC
Camp Pendleton. (Attachment P). An additional, updated copy was again forwarded to Susan
Meyer on January 17, 2008. (Attachment Q).
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November 1, 2005

REPLY TD

ATTENTIONOF: o
Office of the Chief
Regulatory Branch

Mr. Gene Fong
Division Administrator
U.S. Department of Transportation

* Pederal Highway Administration -

650 Capitol Mall, Suite 4-100
Sacramento, California 95814

Dear Mr. Fong:
We havc revxewed your letter dated chber 13 2005 and received October 17, 2005

requesting our agreement on the South Orange County Transportation Infrastructure
Improvement Project (“SOCTIP”; “Project”) altemative most likely to represent the least

’ enwronmentally damagmg practxcable alt.emauvc (“LEDPA”)

The PI’OjeCt 8 Jomtly prepared Enwronmental Impact Statcment (“EIS") and Subscqucnt
Environmental Impact Report ("SEIR”) evaluated eight build alternatives &nd two no action

" alternatives. In our earlier review, the Corps found the Interstate 5 Widening and Arterial
‘Improvement Only alternatives 1o be impracticable because neither is available to the applicant,

(i.e., Transportation Corridor Agencies; “I'CA”), for acquisition and implementation, Of the six
remaining build alternatives, the A7C-FEC-M altemative appears to be the ‘preliminary’ LEDPA
based on information contained in the draft EIS/SEIR and its appendices/technical studies; Table
1.1 of the draft EIS/SEIR entitled Evaluation Masrix Summary of Adverse Impacts Before
Mitigation; public comanents received on the draft EIS/SEIR (dated 2004) and the Corps’
preliminary Public Notice (dated 2004); the Corps’ final jurisdictional determination for the
SOCTIIP (Jetter dated September 27, 2005); and the U.S. Fish and Wildlife Service's preliminary
conclusions for the A7C-FEC-M alternative (letter dated September 30, 2005).

In accordance with the 1994 California National Environmental Policy Act

" (“NEPA”)/Section 404 of the Clean Watcr Act (*404”) Integrated Process Memorandura of

Understanding (“MOU™), we offer our agreement that the A7C-FEC-M is the ‘preliminary’

. LEDPA. Please be advised (his- determination does not constitute our final Department of Arrny

pcnmt docxsmn “As part of' our final régulatory decision-making process a final Corps Public

" Notice must be pubhshed 10 solicit agency and pubhc comments on the TCA's proposed action

as well as to consider all relevant. public interest review factors outlined in 33 C.F.R. §
320.4()(2) to evaluate whether the A7C FEC-M is contrary to the public interest.




I am forwarding a copy of this letter to Mr. Steven John, Environmental Protection )
Agency, 600 Wilshire Blvd., Suite 600, Los Angeles California 900017; Ms. Jill Terp, U.S. Fish
and Wildlife Service, 6010 Hidden Valley Road, Carlsbad, California 92011; California
Department of Transportation, Ms. Smita Deshpande, 3337 Michelson Drive, Suite 380, Irvine,
California 92612; and Ms. Macie Cleary-Milan, Transportation Corridor Agency, 125 Pacifica,
Irvine, California 92618.

If you have any questions, please contact Ms. Susan A, Meyer of my steff at
(213) 452-3412. Please refer to this letter and 200000392-SAM in your reply.

incerely,

I

avid J. Castanon
Chief, Regulatory Branch
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November 8, 2005

Gene K. Fong, Division Administrator

Federal Highway Administration, California Divigion
650 Capitol Mall, Suite 4-100

Sacramento, CA 95814

Subject: Concurrence on the Preliminary Least Environmientally Damaging
o Practicable Alternative for the South Orenge County Infrastructure
Improvement Project, Orange County, California

Dear Mr, Fong:

The Bavironmentel Protection Agency (EPA) has reviewed Federal Highway
Administration’s (FHWA) October 17, 2005 letter requesting concurrence, under the
National Environmental Policy Act/Clean Water Act (CWA) Section 404 Integration
Procoss Memarsndum of Understanding (NEPA/404 MOU), on the preliminary least
environmeéntally demagirg practicable alternative (LEDPA) for the South Orange County
Infrestructore Improvement Project (SOCTIHP), Orange County, California. We
gppreciate the interagency coordination efforts by FHWA, California Department of
Transportation, and Transportation Corridar Agency to identify the LEDPA.

EPA concurs that the A7C-FEC-M Initial Alignment is the preliminsry LEDPA,
Our concurrence is besed an: 1) the information contained in the Draft Bovironmental
Impact Statemeat (EIS) and its tochnical stodies, 2) the preliminary determination by Figh
end Wildlife Service, dated Sepleraber 30, 2005, that the A7C-FBC-M Initial Alignmnent
will not jeopardize the continued existence of listed species, including the Pacific pocket
mouse, and 3) the concurrence by the Corps of Enginecrs, dated November 1, 2005, that
altarnative A7C-FEC-M ia the preliminary LEDPA.

FPA looks forward to working with the SOCTTIP Collaborative on the
development of the conceptuel mutigation pln for impacts to squatic resources, to be
completod in pdvance of the Final E1S. This is thie next step in the NEPA/404 integration
process. EPA will also provide comments on the Final EIS pursuant to the National
Envircamental Policy Act (NEPA), Council on Environmental Quality (CEQ) regulations
(40 CFR Parts 1500-1508), and Section 309 of the Clean Air Act, as well as the Corpa of
Enginears Final Pablic Notce for the Cleen Water Act Section 404 permit when they me
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published for public review. If you have questions, please coatact me or Matthew Lakin,
the ead reviewer for this project, at (415) 972-3851 or Lakin Matthew @epa.gov.

- Sincerely,

)

o Duane Jm Maeanager
Environmenta] Review Office

Cc:  Susan Meyer, Army Corps of Engineers, Los Angeles District Office
Jill Texp, Fish and Wildlife Service
Smita Deshpande, California Department of Transportation
-Macle Cleary-Milan, Transportation Corridor Agency
Larry Rannals, Marine Corps Base Camp Pendleton
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MEMORANDUM OF UNDERSTANDING

National Env1ronmental Policy Act
and
Clean Water Act Section 404

Integration Process
for
surface Transportation Projects
in
Arizona, California, and Nevada

APPLICABILITY

A. This memorandum of understanding (MOU) applies to all
projects needlng both Federal Highway Administration (FHWA)/
Federal Transit Administration (FTA) action  under the
National Environmental Policy Act (NEPA) and a U.S. Army
Corps of Engineers (Corps) individual permit under section
404 of the Clean Water Act. This MOU is limited to issues

pertaining to waters of the United sStates (waters of the
U.S.) and associated sensitive species.

B. Regulatory/resource agency participation in this process does
not imply endorsement of all aspects of a transportation plan
or project. Nothing in this MOU or its Appendices 1is

intended to diminish, modify, or otherwise. affect the

statutory or regulatory authorities of the agencies involved.

BACRGROUND

In a May 1, 1992 agreement, the U.S. Department of Transportation,
the U.S. Department of Army-Civil Works, and the U.S.
Environmental Protection Agency (EPA) adopted as agency policy (1)
improved lnteragency coordination and (2) integration of NEPA and
the Clean Water Act section 404 procedures. This MOU implements
this policy. '

NEPA~-SECTION 404 INTEGRATION

The signatories to this MOU are committed to integrating NEPA and
section 404 of the Clean Water Act in the transportation planning,
programmlmg, and 1m.plementation stages. We are committed to
ensuring the earliest possxble consideration of environmental
concerns pertaining to waters of the U.S.; including wetlands, at
each of these three stages. We place a high priority on the
avoidance of adverse impacts to waters of the U.S. and associated
sensitive species, including threatened and endangered species.



Memorandum of Understanding
Page 2 of 8

IV.

VI.

Whenever avoidance of waters of the U.S. is not practicable,
minimization of impacts will be achieved, and unavoidable impacts
will be mitigated to the extent reascnable and practicable. We
will improve interagency cooperation and consultation at all
levels of government throughout the process. We will integrate
compliance with the Section 404 (b) (1) Guidelines with compliance
with the National Environmental Policy Act.

ANTICIPATED BENEFITS OF PROCESS

The process embodied in this MOU will:

1. Improve cooperation and efficiency of -governmental
operations at all levels, thereby better serving the
public,

2. Expedite construction of necessary transportation
projects, with benefits to mobility and the economy at
large,

3. Enable more Eransportation projects to proceed on budget
and on schedule, and

4, Protect and enhance the waters of the U.S., which will
benefit the region’s aquatic ecosystems and the public
interest.

TMPLEMENTATION PROCEDURES

)-8 Appendix A is a NEPA-404 Concurrent Process paper for the
Project Development stage which 1is incorperated inte this
MOU.

B. The éignatory agencies agree to jointly develop gquidance by

March 1, 1994 and to use the guidance to facilitate the
implementation of this MOU. These guidance papers include,
but are not limited to, the following:

1. Level of Data Needs / Threshold for Requlatory/Resource
Agency Involvement

2. Purpose and Need

3. Alternatives Analysis and Avoidance

4, Mitigation
5. Tiered/Corridor EIS

CONCURRENCE /NONCONCURRENCE

A. Timeliness: Requlatory/resodrce agencies will provide their
comments in a timely manner, as defined for each stage (see
Agency Commitments section below).
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B. Concurrence: written determin;tion that:
1. The information to date is adeguate for this stége, and
2. The project may proceed to the next stage without
modification.

Agencies agree not to revisit previous cdncurrences unless
there 1s significant new information or significant changes
to the project, the environment, or laws and regulations.

cC. Nonconcurrence: written determination that:
1. The information to date is not adeguate for this stage,
or
2. The potential adverse impacts of the project are severe.

Agencies agree to prov1de an explanation of the basis for
nonconcurrence. All agencies (transportatlon.and‘regulatory/
resource) agree to attempt to resolve issues causing
nonconcurrence, and to try to do so informally before
entering formal dispute resolution.

DISPUTE RESOLUTION

Initiated upon request of any signatory agency. Reasons may
include:
1. Unresolved written nonconcurrenée,
2. Lack of response within agreed-upon time limits, and
3. SubstantiQe departure from the MOU process.

See Appendix B, Dispute Resolution.

VIII. PARTICIPATION

If Corps, EPA, Fish and Wildlife Service (FWS), and/or National
Marine Flsherles Service (NMFS) choose not to participate in early
planning, programming, or the pre-scoping phase of project
development, they will notify the project sponsors, who may
proceed to the next stage (or next phase of project development)
without prejudice. There would be no formal concurrence or
nonconcurrence. However, nonparticipation implies that, based
upon information provided by the project sponsors, it appears that
regulatory and resource issues are of a magnitude amenable to
resolution at the next’ stage.
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IX.

MONITORING/EVALUATING IMPLEMENTATION OF MOU

The signatory agencies will monitor the success of the MOU process

and modify it as necessary to improve it.

Each signatory agency

shall designate a representative to serve on a monitoring and

evaluation team.

See Appendix C, MOU Monitoring and Evaluation.

AGENCY COMMITMENTS

A.

Pipeline Projects

Projects that were extant on the date this MOU is signed are
"pipeline" projects. These projects will be made current by
completing the analyses required by earlier stages prior to
proceeding to the next concurrence point. The remaining MoU
integration process will then be followed.

Non-Metropolitan Planning Organization (MPO) Projects

Non-MPO projects that have not gone through this MOU process
in the transportation plan stage will adhere to the processes

contained in the MOU for the programming and project
development stages. :

Continuity

FHWA and FTA will ensure that project sponsors provide copies
of all relevant portions of correspondence from regulatory/
resource agencies in documentation at subsequent stages.

Transportation Plan Stage

1. FHWA and FTA agree to:

a. Issue regional guidance indicating that adherence
to this MOU would satisfy the environmental
planning provisions of the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA)
regarding waters of the U.S.

b. Emphasize consideration of environmental impacts
to yaters! wetlgnds, and associated sensitive
species in their federal planning priority
statements.

c. Evaluate MPO inclusion of planning provisions of

this MOU ‘and federal planning priorities in the
Overall Work Program review.

d. Evaluate the MPO’s process for avolding impacts to

waters of the U.S. and associated sensitive
species during the review and certification of MPO



2. State Department of Transportation’s (State DOT’'s) agree
to:

a. Encourage all MPO’s to formally agree to follow
the NEPA-404 integration process.

b. Provide technical assistance and/or existing
biological data to MPO’s for the develcpment of
inventories of waters of the U.S. and associated
senSLtlve species.

c. Review and commént on the adequacy of information
and avoidance of sensitive resources presented in
the regional transportation plans (RTP’s) and
assoclated environmental analyses.

d. _Request federal regulatory/resource agency to
review and comment on the RTP’s and associated
env1ronmental analyses of MPO’s that have formally"
agreed to follow the NEPA-404 Lntegratlon process.

3. For thp§e MPO’s that have formally agreed to follow the

NEPA-404 integration process, the Corps, EPA, FWS, and

NMFS agree to:

a. Provide input to draft RTP’s (relating to waters
of the U.S. and to associated sensitive species).

b. Review and comment on RTP‘s and associated
environmental analyses within the public review
period: purpose and need, alternative selection,
mode, environmental impacts lnﬂludlrg cumulatlve
impacts.

Cc. Concur or not concur on the RTP by the end of the
public review period for the RTP.

E. Project Programming Stage
1. FHWA and FTA agree to:

a.

Memorandum of Understanding
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planning processes. Modifications consistent with
this MOU integratlion process will be recommended
as appropriate.

Review project programming documents and identify
those projects that have not followed the process
described in this MOU or have not included
practicable avoidance alternatives.

Ensure that documents are supplemented by the
project sponsor, if necessary for adherence to the
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MOU, before sending them for review to regulatory/
resource agencies.

State DOT’s agree to:

a.

b.

Screen documentation for significant section 404
issues and for their adherence to the MOU.

Ensure that State DOT sponsored project documents
are supplemented if necessary for adherence to the

MOU, before sending them for review to regulatory/
resource agencies.

For State DOT sponsored projects, include the
costs of avoiding, minimizing, and compensating
impacts to waters of the U.S. and associated
sensitive species in the project cost of the
practicable alternatives evaluated.

Encourage all other project sponsors to:

(1) supplement documents if necessary for
adherence to the MOU, before sending them for
review to requlatory/resource agencies,

(2) 1include the costs of avoiding, minimizing,
and compensating impacts to waters of the
U.S. and associated sensitive species in the
project cost of the practicable alternatives
evaluated, and

(3) provide the environmental information
resulting from the programming process to the

MPO’s for inclusion in the cumulative impact
assessment of the RTP.

Recommend that projects which have not followed

the NEPA-404 process outlined in this MOU not be
programmed.

For State DOT sponsored projects, provide the
environmental information resulting from the
programming process to the MPO’s for inclusion in
the cumulative impact assessment of the RTP.

Corps, EPA, FWS, and NMFS agree to:

a.

Review environmental elements of pre-programming

documents as requested by FHWA/FTA and/or State
DOT's.

Within 45 days of receipt, concur or nonconcur on
refinements = of  purpose and need, project
alternatives, impacts to waters of the U.S. and
associated sensitive species (including cumulative
impacts to these resources), and mitigation.
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F. Project Development Stage

All signatory agencies agree to implement Appendi# A, the
NEPA EIS/EA/CE--404 Permit Concurrent Process for Project
Development. *

1. FHWA and FTA agree to:

Not approve a final EIS, categorical exclusion (CE), or,
for an environmental assessment (EA), not issue a
finding of no significant impact (FONSI) unless there is
written preliminary agreement: from - the Corps, after
consultation with EPA, that the prOJect complies with
the Section 404 (b) (1) Guidelines.

2. State DOT’s agree to:

a.  Reguest regulatory/resource agency involvement
early in the NEPA process. ;

b. Provide the information. necessary to identify.the
least env1ronmentally damaglng practlcable
alternative and associated mitigation.

3. Corps, EPA, FWS, and NMFS agree to:

a. Participate in- project develoément procees when

aquatic reésource impacts are substantial.

b. Review and concur or nonconcur on NEPA purpose and
need, section 404 basic and overall project
purpose, criteria for alternative 'selectlon,
project alternatives to be evaluated in the draft
EIS, and the preferred alternative.

c. Respond %to requests for concurrence within 45
days. = ’

HODIFICATION / TERMINATION

This MOU may be modified upon approval of all signatories.
Modification may be proposed by one or more signatories.
Proposals for modification will be circulated to all signatories
for a 30-day period of review. Approval of such proposals will be
1nd1cated by written acceptance. A signatory may terminate
partic1patlon in this agreement upon written notlce to all other
signatories.
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NEPA EIS — 404 PERMIT CONCURRENT PROCESS'

PRE-SCQPING

For EIS projects likely 1o require an individual permit, impact specral aquauc sites,” or xmpact greater than
five acres of other waters of the U.S., State DOT invites Carps, EPA, FWS, and NMFS (when marine and
anadromous fish resources are involved] to actively participate in the project development process.

= State DOT invitation letter will include pre-scoping information (e.g., "project assessment” in
Arizona and Nevada; "project study report” in California) and a pre-assessment of waters of the
U.S. (i.e., area of jurisdiction and aquatic resource impact).

The Corps, EPA, FWS, and NMFS will each choose to participate in the praject development process at
an appropriate | _vel of mvo(vement dependmg on the ‘quality and quanmy of resource involved (e.g.,
choose not to partlcxpate in some or all of the project meetmgs and/or in the first agreement point [marked
» below)); however, the remaining agreement points (marked »» below) will be executed prior to
advancing to the next stage.

Reaffirm/refine/develop Corps, EPA, FWS, NMFS, State DOT, FHWA preliminary agreement on:
L] NEPA purpose and need/404 basic and overall profect purpase,
s Criteria for alternative selection,
1 Project alternatives to be evaluated in draft £1S, and
. Level of agency involvement and cooperating agency role.

SCOPING *
. FHWA notice of intent.
. State DOT public information meetings.
. Corps pre apphcatxon meetmgs may be a forum to further address issues.
. FHWA invite Federal agencies to be cooperaung agencies.

DRAFT EIS DEVELOPMENT

Final Corps, EPA FWS NMFS State DOT FHWA agreement on:
. NEPA purpose and need/4Q4 basic and overa_l/ project purpase,

. Criteria for alternative selection,

. Project alternatives to be evaluated in draft EIS,

. Preliminary preferred alternative (if known), and

] Cooperating agencies (develop agreement/MQOU for cooperating agency invalvement).

State DQOT delineation of waters of the U.S.
Corps verification of jurisdictional determination.

- FHWA/State DOT environmental inventory/impact evaluation.

. State DOT requests threatened and endangered species list from FWS/NMFS, beglns infarmal
consultation, and prepares biological assessment for any identified speciss.
. Develop 404 resource/endangered species mitigation options.

' For transit projects, any references to FHWA and State DOT in this appendix can be replaced with FTA and FTA
grantees, respectively.
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Corps. EPA, FWS, NMFS participation in development of draft EIS. Such activities could include, as
appropriate:

" [nformal staff coordination,

. Interagency coordination meeting,

= Corps pre-application meeting,

= Draft biology and/or other technical report review, and/or

. Pre-draft EIS review.
State DOT submits application for Corps permit
(allowing enough time for Corps to prepare the public notice for a joint draft EIS/PN transmittal).

FHWA/State DOT draft EIS approval.

DRAFT _EIS CIRCULATION / SECTION 404 PUBLIC NOTICE OF EIS DOCUMENT
Note: The draft EIS circulation and 404 public notice must ba clasely coordinated.

FHWA/State DOT NEPA public hearing (joint NEPA/Corps 404 hearing, if appropriate).

FINAL EIS DEVELOPMENT

FHWA/State DOT evaluate draft EIS comments received.
Corps evaluates comments received on public notice.

» »  State DOT/Corps/FHWA identify final EIS NEPA preferred/section 404 least environmentslly damaging

practicable alternative alignment (w/ design concept] to achieve NEPA project purpose and need/404 basic
project purpose.

» »  Preliminary agreement of preferred alternative compliance with the section 404(b}(1) guidelines. The
following documents are to be obtained by FHWA/State DOT far inclusion in the final EIS as a preliminary
agreement of section 404(b)(1) compliance:

(1) Written FWS preliminary agreement in the project mitigation pfan as a result of earlier Fish
& Wildlife Coordination Act consultation.

(2) If FWS/NMFS threatened and endangered species list identifies listed species potentizlly
in project area, written FWS/NMFS documentation: speczes not present, not likely
to be affected, or nan-jeapardy biclogical opinion.

(3} Section 401 certification or waiver from State Water Quality Management Agericy.

(4) Written Corps and EPA preliminary agreement that:

u the final EIS NEPA preferred/section 404 least environmentally damaging
practicable alternative,

L] project will not significantly degrade the aquatic environment, and
the project mitigation plan and implementation schedule is adequate.

Cooperating agency review/participation in development of final EIS .
{e.g., cooperating agency review of draft EIS comments and responses).

FHWA/State DOT final EIS approval.

FINAL EIS CIRCULATION / SECTION 404 PUBLIC NOTICE OF PROPOSED PERMIT
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DEVELOPMENT OF RECORD OF bE)ClSlOf\l

FHWA/State DOT evaluate any final EIS comments received.
Corps evaluates comments received on public notice.’

Opportunity for cooperatmg agency review of the draft record of decision for con51stency with the
above prehmmary agreement of section 404(b}(1} compliance.

FHWA record of decision appraval.

State DQT develops final project design, finalizes mitigation plan and implementation schedule, and
initiates right-of-way acquisition.

CORPS PERMIT DECISION
=  Corps determmatlon of ¢ "‘\(wth the sect:on 404(b}(1) gu:delmes
= Corps pubhc interest rewew/determmanon

FHWA/State DOT approval of project plans, specifications, & estimata (PS&E)?
{after all necessary pérmits/findings obtained).

State DQT advertise / award contract.
Commence construction.

Permit compliance / mitigation monitoring.

2 This approval is not applicable for FTA transit projects.
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NEPA EA/CE — 404 PERMIT CONCURRENT PROCESS®

PRE-ASSESSMENT

For EA or CE projects likely to require an individual permit, impact "special aquatic sites,” or impact
greater than five acres of other waters of the U.S., State DOT invites Corps, EPA, FWS, and NMFS (when
marine and anadromous fish resources are involved) to actively participate in the project development
process.

e

Stata DOT invitation letter will include pre-scoping information (e.g., "project assessment® in

Arizona and Nevada; "project study report”™ in California) and a pre-assessment of waters of the
U.S. (i.e., area of jurisdiction and aquatic resource impact).

The Corps, EPA, FWS, and NMFS will each choose to participate in the preject development process at
an appropriate level of invalvement depending on the quality and quantity of rescurce invalved (e.q..
choosa nat to participate in some or all of the project meetings); however, the agreement points marked
» » below will be executed prior to advancing to the next stage.

Reaffirm/refine/develop Corps, EPA, FWS, NMFS, State DOT, FHWA agreement on:
n NEPA purpose and need/404 basic and overall project purpose,
1 Criteria for alternative selection, _
o Project alternatives ta be evaluated in draft EA or CE,
u Preliminary preferred alternative (if known/, and
a Level of agency involvement.

DRAFT EA or CE DEVELOPMENT
State DOT delineation of waters of the U.S.
Carps verification of jurisdictional determination.

FHWA/State DQOT environmental inventory/impact evaluation.

“ State DOT informal endangered species consultation with FWS/NMFS as appropriate.
u Develop 404 resource/endangered species mitigation options.

Corps, EPA, FWS, NMFS participation in development of draft £EA or CE. Such activities could include,
as appropriate:

Informal staff coordination,

interagency coordination meeting,

Corps pre-application meeting,

Draft biology and/or other technical report review, and/or

Pre-draft EA/CE review.

For EA projects, FHWA/State DOT draft EA approval.

Stata DOT submits application for Corps permit.
For EA projects, a copy of the approved draft EA will be included with application.

3 For transit projects, any references to FHWA and State DOT in this appendix can be replaced with FTA and FTA
grantees, respectively. '
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DRAFT EA CIRCULATION / SECTION 404 PUBUC NOTICE

For EA projects, opportunity for FHWA/State DOT NEPA pubhc hearing
{joint NEPA/Corps 404 hearmg, 1f appropnate)

CE's are not c;rcu!ated to the general pubhc. Requxred project information will be included with the
section 404 public notice. Corps 404 hearing held, if appropriate

FINAL EA/CE DEVELO PMENT

For EA pro;ects

EHWA/State DOT evaluate draft EA comments received.
Corps evaluates commaeants received on publxq notice.

FHWA decision to prepare an EIS or to de’velop a FONSI.
If EIS, initiate EIS development process.

If FONS! or CE, proceed with either of the following processes that is mutually agreeable to the Corps and
State DOT/FHWA! '

<A> State DOT/FHWA identify final EA/CE preferred alternative to achieve NEPA project
purpose and need.
s If appropriate, Carps would identify section 404 least environmentally damagmg

practicable alternative alignment (w/ design concept) to achieve section
404 basic project purpose.

CORPS PERMIT DECISION

. Corps determination of compliance with the section 404(b)(1) guidelines.
s Corps public interest review/determination.

FHWA FONSI or CE approval.

State DOT begins final project design, finalizes mitigation p!an and implementation
schedule, and initiates right-of-way acquisition.

<B> »¥» State DOT/Corps/FHWA identify final EA NEPA preferred/section 404 least

environmentally damaging practicable alternative alignment (w/ design concept) to achieve
NEPA project purpose and need/404 basic project purpose.

»»  Preliminary agreement of preferred alternative complisnce with the section 404(b)(1)
guidelines. The following documents are to be obtained by FHWA/State DOT for inclusion
in the final EA as a preliminary agreement of section 404(bJ(1) compliance:

(1) Written FWS preliminary agreement in the project mitigation plan as a
result of earlier Fish & Wildlife Coordination Act consultation.

(2) If FWS/NMFS threatened and endangered species list identifies listed
species potentially in project area, written FWS/NMFS

documentation: species not present, not likely to be affected or
non-jeopardy biological opinion.
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(3) Section 401 certification or waiver from State Water Quality Management
Agency.
(4) wWritten Corps and EPA preliminary agreement that:
. the final EA NEPA preferred/section 404 least environmentally
damaging practicable alternative,
. profect will not significantly degrade the aquatic environment, and

. the project mitigation plan and implementation schedule is
adequate. '

FHWA FONSI approval.

Stata DOT begins final project design, finalizes mitigation plan and implementation
schedule, and initiates right-of-way acquisition.

CORPS PERMIT DECISION

u Corps determination of compliance with the section 404(b)(1) guidelines.
o Corps public interest review/determination.

FHWA/Stata DOT approval of project plans, specifications, & estimate (PS&E)*
(after all necessary permits/findings obtained).

. State DOT advertise / award contract.

Commence construction.

Permit compliance / mitigation monitoring.

¢ This approval is not applicable for FTA transit projects.
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DISPUTE RESOLUTION

INTRODUCTION

The purpose of this dispute resolution procedure is to provide
a process to resolve disagreements between signatory agencies

or project sponsors. The intention 1is to expeditiously
resolve disputes at the lowest level of the organizations
through consensus. Alternative dispute resolution processes

(e.g., facilitation or mediation) can be used.

LEVELS OF DISPUTE RESOLUTION

A. Informal dispute resolution

1.

"Informal dispute resolution" is agency staff and
mid-level management coordination between parties
to resolve the issue.

Informal dispute resolution can be initiated by any

signatory agency or a project sponsor who has
formally agreed to follow the NEPA/404 process.

All normal and reasonable coordination optidné need
to be exhausted before formal dispute resolution is-
initiated.

B. Formal dispute resolution

l.

If the parties agree that the informal dispute
resoluticn process has been exhausted, the second-
level panel member of a signatory party can
initiate the formal dispute resolution process.

The second-level panel member will invite all
signatory agencies in writing to convene a meeting
of the second-level panel within 45 days to resolve
the issue.

The inviting party will include a statement of
issue and any pertinent background material in the
invitation.

The second-level panel may elect to raise the issue
to the signatory level.

The written conclusion of the formal process will
be distributed to all signatory parties.
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MOU Sjignatory Level
Corps Division Engineer
FWS/NMFS Regional Directors
EPA/FHWA/FTA Regional Administrators
State DOT Directors

Second-Level Panel
Corps District Engineer
FWS Field Office Supervisor
NMFS Field Office Supervisor
EPA Division Director
FHWA Division Administrator
FTA Deputy Regional Administrator
ADOT/NDOT State Engineer
Caltrans District Director
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MOU MONITORING AND EVALUATION

I. TEAM MEMBERSHIP

MOU monitoring and evaluation will be conducted by a team made
up of one representative from each signatory agency. FHWA
will chair the team and coordinate the meetings.

II. TFREQUENCY AND SCOPE OF MEETINGS

This team <shall hold guarterly meetings. to consider and

recommend:

5.

Minor editorial corrections to the MOU,

More substantive proposals for improvement in the
MOU process,

How to monitor and measure the success of the MOU
process,

Changes to the MOU process to reflect monitoring
results, and

Continuation of monitoring and evaluation.

III. PROCESS/MOU CHANGES

The monitoring and evaluation team will:

IV. REPORTING

A.

1.

2.

Present minor revisions to the MOU to their
agencies for concurrence, or

For more substantive issues, recommend a process
for obtaining the agreement of all signatcries to
amend the MOU. This may require reconvening the
interagency body which developed the MQU, and/or

initiating the dispute resolution process at the
signatory level.

Minutes of all quarterly meetings will be distributed to
signatory agencies.

The team will report to the signatory agencies on
implementation of this MOU one calendar year after the
MOU is signed and as necessary thereafter.
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INTRODUCTION

These guidance papers have been prepared by staff of the MOU signatory agencies to facilitate its
implementation. The papers provide guidance to the various offices of the signatory agencies for
the integrated preparation and processing of NEPA documents and section 404 evaluations and
permits for surface transportation projects in Arizona, California, and Nevada.

The guidance papers, which are summarized below, address different, but closely related elements
of the NEPA and section 404 processes and are not intended to stand alone, but rather to be
consulted as a whole. The papers provide direction on the preparation and processing of documents
during the transportation planning, project programming, and project development stages of
transportation facilities, to satisfy the intent/requirements of NEPA and section 404 of the Clean
Water Act as related to aquatic resources. A list of acronyms and a glossary have also been
included.

Ptk
Purpose and Need o

The definition of purpose and néred is critical because it justifies the sponsoring agency’s
actions, some of which will cause environmental impacts, and because it determines the
spectrum of alternatives to be considered, and the ultimate choice of the final alternative.
This paper shows how the purpose and need definition should be refined as one progresses
through the three stages, but not made so specific that the range of alternatives is artificially
constrained.

Alternatives Analysis / Aquatic Resource Avoidance

Both NEPA and section 404 require that a range of alternatives be analyzed. The different
perspectives of the two regulations on alternatives are discussed, and a selection process that
should be followed through the three stages to meet NEPA and 404 requirements is described.
The paper also discusses how to formulate alternatives that avoid and minimize impacts to
aquatic resources.

Compensatory Mitigation

Compensatory mitigation, that is, replacing functions and values of aquatic resources to the
extent practical, is discussed in this paper. Compensatory mitigation is only appropriate for
offsetting impacts that have been found to be unavoidable during the alternatives analysis.

Level of Data Needs/Threshold for involvement

This paper outlines the interagency process and the level of dataneeded (including information
sources) at each stage.

These papers,are to serve as working documents to provide uniformity and consistency in the
format and content of the information and evaluations developed pursuant to the MOU. As working
documents, they may be revised and/or supplemented as deemed appropriate by consensus of the
signatpry agencies to provide consistent interpretation and improved guidance. This guidance
material should be integrated into each signatory agencies’ guidance and proéeduresf‘

This material is not regulatory; nothing in these guidance papers is intended to diminish, modify,
or otherwise affect the statutory or regulatory authorities of the agencies involved.
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PURPOSE AND NEED

INTRODUCTION

“Purpose and need” is a critical element of the transportation planning, project programming
and project development stdges because it performs two important functions: '

. |t eéjcablish’es why the sponsoring agency is proposing an action while at the same time
potentially causing environmental impacts, and

=t pr__bvides the basis for selecting reasonable and practicable alternatives for
considération; analyzing those alternatives in depth; and is an important factor in
selecting the preferred alternative.

If the project purpose and need is defined to meet the above two functions, section 404
requirements related to defining the project purpose will be satisfied.

Under the Ngtionql_Environmental Policy Act (NEPA), “purpose” and “need” are closely linked
but subtly different. “Need” may be thought of as the problem and “purpose” as an intention
to solve the problem. Purpose and need statements should include increasing specificity as
one progresses from transportation planning to project programming to project development.
Héwever, it is important to ‘guard against premature specificity such that the range of
alternatives considered becomes artificially limited.

Expressions of purpose and need must reflect statutory and regulatory requirements, fiscal
and 'griYironméntal resources; and ‘community concerns. The identification of purpose and
need (e.g.; degree -of congestion used as a goal in planning and: designing transportation
facilities) is an administrative’ process of high importance at all stages. Both the purpose and
need, and the factors contributing to their identification, must be clearly documented in a
manner acceptable to the owner/operator. If the purpose and need deviates from the usual
and’e{cpectéd practice (i.e., from project performance and/or design criteria), the owner/
operator may be called upon in the future to rely on this documentation to defend against tort
liability actions. ‘

For example, the degree of congestion that users are called upon to endurs must reflect the
available fiscal resources and a balancing of the desires of the users with the environmental/
socioeconomic impacts of satisfying these desires. Freeways and arterials should normally
be planned and designed to accommodate estimated traffic 20 years after completion of
construction at a level of service at least equal to “C.” However, a community based planning
process may select a lower level of service goal in consideration of available fiscal resources
and environmental impacts with appropriate documentation.

PURPOSE AND NEED FOR THE TRANSPORTATION PLANNING STAGE

The regional transportation planning process, which includes systems, subarea, and corridor
plannmg, should establish transportation goals and objectives for all major transportation
investments. The transportation goals and objectives for systems and corridors are analogous

to a statement of purpose under NEPA. A regional planning needs statement should clearly
document a problem or short-fall in meeting goals and objectives.

February 1994
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Purpose and Need

Initially the  purpose statement should be a general goal, such as to reduce congestion,
improve safety, increase mobility, or to reduce pollutant emissions, so as to allow
consideration of a range of alternative means to achieve the basic project purpose. The
statement of purpose should not be so narrow as to preclude a reasonable range of
alternatives from consideration. A narrow initial statement of purpose unnecessarily reduces
the decision makers’ flexibility to balance competing requirements.

The need for transportation projects should reflect the regional transportation plan’s policies
and should be expressed in terms of congestion, safety, or air quality, for example. Need
should be quantified, providing a measura of the severity and geographic extent of the
problem. For example, need could be expressed as a quantified short-fall in meeting defined
regional objectives, such as those for mobility, accident frequency and air quality.

Documentation should be clearly summarized and referenced within the statement of need.
Full documentation (in the form of studies, reports, etc.) should:

] include references in the statement of need,

- follow the project through the entire programming, development and construction
process, and

=  bereadily available upon the request of reviewing agencies (transportation and resource
agencies).

Products of the transportation planning process (such as reduction in vehicle-kilometers or
vehicle-hours of travel, improvements in travel speeds on the system, reduction in traffic
accidents, savings in energy consumption, enhanced economic development potential,

increased tax base, improved access to public facilities, etc.) should be presented to support .
the need for the transportation investment.

This purpose and need will serve as the basis for establishing the range of alternatives (such
as alternative modes and technologies) to be considered during the transportation planning
process (which may include corridor or subarea studies). These studies will ultimately

determine project design concept and scope for the emissions analysis of the regional
transportation plan required by EPA conformity regulations.

Even though a need may be easily established one should also consider the constraints of
meeting this need, such as the presence of section 4(f) protected property (49 U.S.C. § 303),
waters of the U.S. (see glossary), floodplains, endangered species, and historical properties.

The purpose statement should guide the range of alternatives that will be considered to
respond to the established need. For example, responding to the need for access to the
downtown of a metropolitan area could generate alternatives such- as transit and feeder
projects. Likewiss, the need to improve highway safety may result in alternatives to reroute
truck traffic, improve geometrics, or bypass or widen existing facilities.
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HI.

PURPOSE AND NEED FOR THE PROJECT PROGRAMM!NG STAGE

e . R e AT IS G s D T I B e . ’
When a project identified in a regional transportation plan (RTP) is about to undergo a
preliminary study (i.e., project assessment in Arizona and Nevada; project study report in

California), the “goals, objectives, and policies of the RTP will provide the fouridation for
defining the project purpose and need statement. As information is developed and more is
learned, the purpose and need statement would be refined. During this refinement process,
some project alternatives could possibly drop out (see Alternatives Analysis / Aquatic
Resource Avoidance Guidance), thereby permitting a more focused analysis of the remaining
alternatives. Need must be defined more specifically at this stage to support project

programming.

For those projects which are not part of a regional transportation plan or for which no purpose
and need have previously been established, the guidelines discussed above under
Transportation Planning should be followed before project programming.

PURPOSE AND NEED FOR THE PROJECT DEVELOPMENT STAGE

The need for a project must be very specific at this point in the process. Information gathered
during the transportation planning and project programming stages should ensure that the
project need is well defined. Itis critical that the process which identified and quantified this
specific need be explained clearly and concisely within the NEPA environmental document,
with specific references to previous studies. If the need is modified, sufficient data to
document the changed circumstances should be providad. :

The purpose and need statement at this stage should provide the framework for considering
the avoidance or minimization of environmental impacts and any enhancement of
environmental resources in the project area. Sufficient information should be available at this
stage to consider all reasonable alternatives that will satisfy the established need.

REFERENCES

40 CFR § 230.10(a) Basic project purpose. {section 404)
40 CFR § 1502.1 Purpose. (NEPA)

40 CFR § 1502.13  Purpose and Need. (NEPA)

Federal Highway Administration. Guidance Paper: “The Importance of ‘Purpose and Need’ in
Environmental Documents.” September 18, 1930.

Federal Highway Administration. Technical Advisory T 6640.8A. October 30, 1987.

“Guidance for Preparing and Processing Environmental Documents.” Attachment,
Section V.D. Pages 13-14.

Yocom, T.G., R.A. Leidy, and C.A. Morris. 1983. “Wetlands Protection Through Impact
Avoidance: A Discussion of the 404(b)(1) Alternatives Analysis.” Wetlands. Vol 9, No.

2, pages 283-297. (Guidance for preparing alternatives analyses. Focuses on
residential, industrial, and commercial projects.)
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Intermodal Surface Transportation Efficiency Act of 1991. Pub. L. 102-240—December 18
1991. Section 3012 Metropolitan Planning (49 U.S.C. app. § 1607(f). '

Section 4(f) of the Department of Transportation Act of 1966 (43 U.S.C. § 303 ).
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EXAMPLES OF FACTORS TO CONSIDER
IN DEVELOPING
PURPOSE AND NEED DOCUMENTATION

l. TRANSPORTATION PLANNING STAGE

A. Purpose

1.

B. Need

Ensure “purpose” is consistent with transportation goals and objectives (e.g.,
mobility, safety, capacity, and congestion relief)

Ensure “purpose” constitutes a reasonable expenditure of public funds
(benefit:cost)

Ensure “purpose” is broad enough to allow consideration of a full range of
alternative ways to meet the defined need

Social Demands or Economic Davelopment:

a. Discuss existing land use plans:

b. Identify projected land use plan changes

c. Identify growth management/control ordinances

Modal lntérrelationships 4
Discuss project interface with airport, rail, port, and mass transit facilities

Capacity, Transportation Demand, and Safety

a. Describe existing capacity and level of service

b. List regional population/traffic forecasts

c. ldentify projected capacity needs and level of service
d. ldentify system safety needs

Air Quality Improvements

a. ldentify transportation control measures (e.g., high occupancy vehicle
lanes, ramp metering, bike lanes, park & ride facilities)
b. Identify transportation demand management (e.g., rideshare programs,

mass transit subsidies)

i PROJECT PROGRAMMING STAGE

A. Al of the project purpose and need information developed during the transportation
planning stage must be carried forward, updated, and refined in the purpose and
need discussion for the project programming stage (i.e., social demands or economic
development, modal interrelationships, capacity and transportation demand, air
quality improvements).

February 1994

Page 7



Purpose and Need

B.

the following additional information should be provided:

1.

Project Status

a.

b.

c.

d.

Describe the history of the project (adopted corridors, land use plans,
regional transportation plans)

Describe the involvement of other agencies, including any previous
planning, programming, or project concurrences/nonconcurrences

Identify the actions pending (e.g., NEPA, final design, right-of-way
acquisition, and permits)

Provide the project schedule

System Linkage

a. Indicate whether the project is a “connecting link”

b. Describe how the project fits into the transportation system

Legislation
Describe any Federal, State, or local government mandates (e.g.,
demonstration projects, sales tax measure projects)

Safaty

a. Describe the existing accident rate

b.  Describe the projected accident rate with/without project

c. Compare the existing and projected accident rates to statewide average

d.  Explain how the project will improve safety

Roadway Deficiencies

a. Describe operational deficiencies (substandard geometrics, inadequate

cross-sections)

b.  ldentify structural limitations (load limits)

c. Discuss maintenance problems

d.

Explain how the project will correct deficiencies

lIl. PROJECT DEVELOPMENT STAGE

All of the project purpose and need information developed during the project
programming stage must be carried forward, updated, and refined in the purpose and
need discussion for the project development stage (e.g., project status, system
linkage, legislation, social desmands or economic development, modal

interrelationships, capacity and transportation demand, safety, roadway deficiencies,
and air quality improvements).

Page 8
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ALTERNATIVES ANALYSIS
- AND - 5
AQUATIC RESOURCE AVOlDANCE GUIDANCE
FOR TRANSPORTATIONPROJECTS

SUMMARY

For major Federal actions significantly affecting the human environment, the National
Environmental Policy Act (NEPA) requires r:gorously explormg and objectxvely evaluating “all
reasonable alternatives” that meet the project purpose. NEPArequires a discussion of
mmgatron for adverse envrronmental impacts of alternatrves where mitigation is defined to
rnclude avmdan & and minimization of i "J'acts as well as restoratron and creation of habitats.

A. Alternative Selection

A reasonable range of options must be considered in the evaluatron of alternatives.
Alternatives can be eliminated, prior to detailed analysis, if they are not “reasonable”

(under NEPA) or if they are not * practrcable (under 404). When evaluatmg alternatives,
' fra s(ﬂsho“ I_d give equal consrdera'aon to sectnon 404 and Department

systems plannxng stage System or reglonal plannmg requnres Metropolrtan Planning
Organ:zatnons (MPO 's) to prepare Regional Transportation Plans (RTP's). The RTP and
associated documentation (Such as the environmerital impact report in California), and
corridor and subarea studies are appropnate vehicles in which to assess system design
alternatives ‘and their environmental ‘effects. System design encompasses: system
management strategles and the mode genera! locatlon and capacrty for the proposed

desrgn concept and scops. System design decisions related to the alternatrves will be
documented to support Iater pl’OjBCt decnsrons System desugn decisions, including
desrgn concept and scope may be revrsrted if srgnlfrcant new mformatlon is discovered.

lfthe above docum ts are suf rcxently detalled to address the lnformatron requirements
of NEPA and ‘section 404, and if the system planning decisions are responsive to the

regulatory requrrements of NEPA and 404, itis expected that the revrewmg agencies will
mdlcate their concurrence wrth these decisions.

C. Project Programming Stage‘

Prior to programming, the project sponsor must develop adequate information on the
environmental resources to analyze each alternative and to develop project cost
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Alternative Analysis / Aquatic Resource Avoidance

estimates for each alternative which includes the cost of avoiding or minimizing and
compensating for the impacts to the environmental resources. The project sponsor
should document earlier analyses, continue coordination with the regulatory and
resource agencies (or initiate coordination if this project was in an RTP before the MOU
was signed), identify potentially impacted aquatic resources, and develop an alternatives
analysis adequate to identify funding needed for avoidance and/or mitigation. |If
adequately prepared, this should result in EPA and Corps preliminary agreement on the

alternatives to be analyzed in the project development stage, including avoidance
alternatives and conceptual mitigation.

D. Project Development Stage

If the agencies have not already agreed with decisions made at the planning and
programming level, then the systems design and budget issues will need to be reviewed
at this stage and concurrence obtainad. More datailed analyses may be needed to
evaluate location alternatives than were provided at earlier stages; these analyses should
also consider design alternatives. To achieve concurrence from EPA and the Corps prior

to the project decision, the project sponsors must follow the NEPA-404 Permit
Concurrent Process (MOU Appendix A).

INTRODUCTION

The goal of this paper is to provide guidance on conductmg alternatives analyses to meet the
requirements of both NEPA and section 404 of the Clean Water Act. This guidance is
provided for project sponsors and the planning, regulatory, and resource agencies. Itisto be
used in the transportation planning, project programming, and project development stages.
Although potential alternatives are evaluated at each of these three stages, it is not usually
until the last stage (which includes NEPA and 404 parmitting) that substantive determinations -
regarding the adequacy of alternatives development and analysis occur. This paper provides
guidance on how to consider aquatic resource issues throughout all three stages of
transportation planning. Also included for each stage is a summary of existing guidance, and
examples to illustrate how the regulatory agencies view practicability.

The basic requirements of NEPA and section 404 of the Clean Water Act are described below.

A. National Environmental Policy Act

NEPA regulations require the preparation of an environmental impact statement (ElS) for
major Federal actions which significantly affect the human environment. (An
environmental assessment may need to be prepared to determine whether an impact is
significant.) NEPA regulations (40 CFR Parts 1500-1508) require that an EIS rigorously
explore and objectively evaluate all reasonable alternatives (Sea section lil.A. balow).

NEPA requires that mitigation measures be discussed as a part of sach alternative or as
a separate alternative applicable to the other alternatives. Mitigation pursuant to NEPA
includes avoiding, minimizing, rectifying, reducing or eliminating over time, or
compensating for the impact{s) (40 CFR § 1508.20).

Page 10
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B. Section 404 of the Clean Water Act

1.

* upland sites aré Ie v jtally d 'Jg’lng The burden o prove otherwise

2.

Aliernat_i;/es}Anjaly_s_i‘s

damaging pr (LEL “40 CFR § 230.10(a); section 404 sets
out other requirements as well: sé& section 1i.B.2. below). When a proposed
project requires an individual permit for filling waters of the United States, an
analysis of alternatives must be carried out. For this analysis, the LEDPA generally
|s the practlcable alternatxve that either avoids waters of the U.S. or impacts the

is on the project sponsor.. In_partlcul’a‘r the “no pro;ect alterna‘_cwe and projects
‘ rnative with fewer

ay be eliminated by

Other Requirements of Section 404

a. The Section 404(b)(1) Guidelines state at40 CFR § 230.10:

all requirements in 8 230.10 (including the alternatives
analysxs) must be met, the compliance evaluation’ ‘procedures will
vary to ref ct the senousness of the potentlal for adverse

arge actxvmes
b. In40 CFR §§ 230.10(b)-(d), the Guidelines further state in part that:

{b) Ng,_diseha{rge of dredged or fill material shall be permitted if
(1) Causes or contributes . . . to violations of any.
apphcable State ‘water quailty standard

(3) Jeopardlzes the continued existence of species listed as
_"endangered or threatened under the Endangered Species

Act of 1973, as amended, or results in likelihood of the

destruction or adverse modification of a habitat which is

det ned by the Secretary ‘of interior or Commerce, as
appropnate to bea crmcal habitat under the Endangered
Spemes Act of 1973, as amended. If an exemption has
been granted by the Endangered Specnes Committee, the
terms of such exemptlon shall apply in lieu of this
subparagraph '
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(c) ... no discharge of dredged or fill material shall be permitted
which will cause or contribute to significant degradation of the
waters of the United States. . . .

(d) . .. no discharge of dredged or fill material shall be permitted
unless appropriate and practicable steps have bean taken which

will minimize potential adverse impacts of the discharge on the
aquatic ecosystem. . . .

Comparison of NEPA and Section 404

The analysis requirements of NEPA and 404 as regards avoidance are slightly different
but fully compatible. A 1990 Memorandum of Agreement bstween EFA and the Corps
(reference listed in section VI.A. below) recognizes the value of each mitigation
componeant defined under NEPA, and in addition ranks them to ensure that avoidarice
of impacts occurs first, before eff_orts to restora or create compensatory habitats. The
impact analysis associated with alternatives should be formatted to reflect this priority.

Because a saction 404 permit can only be issued for the LEDPA, section 404
compliance usually réquires a more detailed and specific analysis of the aquatic impacts
of each alternative than NEPA. NEPA documents should provide enough information on

alternatives to determine if selection of the preferred alternative complies with the
404(b)(1) Guidelines.

1.  ALTERNATIVE SELECTION

A.

Criteria for Identifying Reasonable Alternatives

The evaluation of alternatives must consider a reasonable range of options that.could
fulfill the project sponsor’s purpose and need. Reasonable alternatives are those that
“arg practical or feasible from the technical and economic standpoint and using common

sense, rather than simply desirable from the standpoint of the applicant” (Council on
Environmental Quality, 1881; see VI.A below for referance).

The range of alternatives to be considered should include at minimum: 1) alternative
ways of meeting the project sponsor’s purpose and need at the same location, 2)
alternative locations, and 3) the “no action” alternative. The evaluation of the
environmental impacts of all reasonable alternatives must be prasented in comparative
form to provide a clear basis for choosing among options. If alternatives are eliminated
from further analysis, either the environmental document or a separate alternatives

- analysis must discuss the reasons for elimination.

Criteria for Identifying Practicable Alternatives

For transportation projects, generally, an alternative is practicable if it: 1) meets the
purpose and need; 2) is available and capable of being done (i.e., it can be
accomplished within the financial resources that could reasonably be made available,
and it is feasible from the standpoint of tachnology and logistics); and 3) will not creat

Page 12
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other unacceptable impacts such as severe operation or. safety problems or serious
sociogconomic or environmental impacts.

Alternatrves can be eliminated at any stage if they aré not “reasonable” (NEPA), or if
they are not practrcable (404) However, the reasons for ellmrnatrng an alternative
from detarled analysrs need to bé documented and discussed in the document prepared
at that stage. Based on this information, the project sponsor must get EPA and the
Corps of Engineers concurrence that there are no other less- envrronmentally damaging
practicable alternatives than those identified.

C. Considera:‘t?ion' of Other Environmental Impacts

The Clean Water ‘Act 404(b)(1) Guidelines require that the practlcable alternative that
would involve the least adverse impact to aguatic resources be chosen unless this
alternatrve uld have other srgnn‘ncant environmental consequences (40 CFR

30 a)) imilarl sectron4(f) ofthe Department ofTransportatron Act allows the
transportatl‘on agency to reject an alternative 'as not feasible and prudent if
“unacceptable adverse . . . environmental impacts” would result (FHWA, November 15,

1989). Thus, both regulatlons allow the potential for other srgnlﬁcant gnvironmental
impacts to ovemde erther protectlon of aquatlc resources (rn the case of sectron 404)

A\necessary to accept impacts to one resource in of er’ to avord or minimize impacts on
“inother resotircé® The alternatives analysis should” reflect‘t ‘consideration of
section 4(f) and section 404 concerns when evaluating alternatives. However, this
equal consideration may change depending on specific preject and community -
circumstances, and the magnitude of the impacts. The alternative that would result in
the least overall environmental harm as determined through discussions with regulatory
and resource agencres needs to be selected

Animportant dlstmctlon to keep in mrnd when evaluating harm to non-aquatic {i.e., 4(f))
rces versus harm to waters of the U.S., is that, for the former the alternatives
selectlon process evalua_t "_s_reasonable and prudent alternatives based on the “netharm”

(after mitigation) of the alternatrve to 4(f) properties or other envrronmental resources.
In contrast, for almost ail section 404 alternatives analyses, the evaluation of practicable
alternatives must consider the impact to waters of the U.S. that would resuit from the
alternative before compensatory mitigation (see the “Memorandum of Agreement
Between the Environmental Protection Agency and the Department of the Army
Concerning the Dstermination of Mitigation Under the Clean Water Act Section
404(b)(1) Guidelines” (February 6, 1990} for exceptxons to this sequence). This MOA
expressly states that c'om ensatory mitigation may’ not be used as a method to reduce
environmental rmpacts in" the evaluation of the least envrronmentally damaging
practicable alternative.” Therefore, if an alternative exists where the impacts to non-

aquatic resources can be practicably mitigated, this alternative should generally be
selected over one that would fill waters of the U.S.
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V. ALTERNATIVES ANALYSIS FOR TRANSPORTATION PLANNING STAGE

Transportation planning requires Matropolitan Planning Organizations (MPO's) to prepare
Regional Transportation Plans (RTP’s) and Transportation Improvement Programs, and State
Departments of Transportation (DOT's) to adopt a State Transportation Improvement Program.

A.

Existing Guidance

There is no specific, formal guidance on section 404 alternatives analysis for this stage
of planning; however, the following documents serve as general guidance:

intermodal Surface Transportation Efficiency Act of 1931. Pub. L. 102-240, December
18, 1991, 105 STAT. 1914.

Federal Highway Administration and Federal Transit Administration. Planning Assistance
and Standards. 23 CFR Part 450 (FHWA); 48 CFR Part 613 (FTA).

Early Coordination

The MPQ’s that have formally agreed to follow the NEPA-404 integration process
should request that the Corps of Engineers, Environmental Protection Agency (EPA), Fish
and Wildlife Service, and National Marine Fisheries Service review and commant on
RTP's and associated environmental analyses as specified in the MOU under

Transportation Plan Stage (MOU pages 4-5). See Level of Data N Threshold for
Involvement Guidance section ILA. for details regarding agency involvement and

information transmittal to the regulatory and resource agencies'at the transportation
planning stage.

Resource ldentification

To meet the intent of section 404, it will be necessary for the MPQ's to collect and
analyze data on aquatic resources and listed and candidate species when preparing the
RTP’'s. The MPQ's should follow the Level of Data Needs / Threshold for Involvement
Guidance specified for the planning stage. The MPOQO’s may find it appropriate to
develop, or request the project sponsors to develop, corridor or subarea studies focusing
on system alternatives and environmental effects. The findings of these studies would
be considered as the MPQ’s adopt the RTP.

Initial Selection of Alternatives
1. Development of Alternatives

Once the basic prolect purpose has been agreed upon according to the Purpose
and Need Guidance, all reasonable altarnatwes that meaet the basic purpose should
be identified, and objectively compared

Page 14
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ampooym

Alternatives analyses in the RTP can arise in two ways:

a. from system alternatives considered in the BTP environmental analysis.
These include: facilities, demand management, systems management and

land use.

b. from alternatrves consrdtfed in corndor and subarea studres These rnclude
modal choice, general alignment, and the development of the project concept
and 500pe used in the emlssrons anaiysns

Impacts to wetlands and other special aquatic sites can be most effectrvely
avoided durmg Transportatlon Planning. Any reasonable actions or ahgnments
which avoid adverse impacts to ‘waters of the U.S. and assoc:ated sensitive
speC/es (see glossary) should be rlgorously exammed If :t is not possrble to
entirely avoid rivers, streams, and other linear waters of the U.S orossmgs should
be located to minimize impacts to aquatic resources T lude such
actions as shifting the alignment to reduce the footprrnt of the 'transportatron
facrhty on the aquatrc resource

Cnterra for Identlfyrng Practrcable Alternatives

MPO’s can eliminate from consrderatron pro;ect altérnatives that are not
practrcable if they. carefully_document their reasons. The followmg practrcabrhty
constraints may be used to arry out the initial selectxon of alternatrves

(SRRt

Not meeting the p oject purpose and need (formulated 'a
Excessivé cos r’"‘of construction (including all mmgatron)

Severe operational or safety problems,

Unacceptable adverse social, economic or envrronmental impacts,
Serious community disruption,

Unsuitable'demographics {for mass transportatron modes), and
Logrstxcal and technrcal constraints

ordmg to Purpose

The transportation ag_ency'mu_st»provxde detailed documentation to demonstrate
that rejected Iessjdamaging alternatives considered are not practicable. Referto
section II1.B. of this guidance paper.

Example
The folloMng example illustrates the alternative selection process at the planning

stage An MPO has identified a'need to reduce congestion. The objective is to
achreve/mamtam ‘at least: satlsfactory operating conditions (level of service “D”)

~and the resource and regulatory agencies have concurred with objective. The

MPQO is only able td reasonably identify approximately $300 million with which to
achieve this objective.” Studies indicate that unless action is taken, operating
conditions will deteriorate to “poor” (lavel of service “F"). The three alternatives
identified by the MPO are described in the following chart.

February 1994
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HYPOTHETICAL ALTERNATIVES — TRANSPORTATION PLANNING STAGE

Alt. A Alt. B Alt. C
. No
Aiternative Build Highway Transit Highway/Transit
Emphasis Emphasis Combination
Congestion oor excellent good fair
(Level of Service) (“F") (“A%) (*B" (“C"
e $200 $450 $275
no million million million
’ Esn/r;ast?ndess one low high intermediate
ome/Bu (30) (200) (75)
Displacement
40* hectares approx.
Aquatic Resources cone (~100* acres), | < 2 hectares 8 hectares
including | {(~5 acres) {~ 20 acres),
vernal pools no vernal pools
Associated three,
Sensitive Species none {two none one
Impacted sndangered)

In this example, the no-build alternative is rejected as not being practicable

because the purpose of maintaining at least “satisfactory” operating conditions is
not met.

Alternative B is also rejected as not practicable due to excessive cost. While
Alternative B achieves the purpose, and would involve the least impact of all the
alternatives to aquatic resources, its cost greatly exceeds the reasonably expected
funds. Alternative B may also be considered not practicable due to unacceptable
socioeconomic impacts. The displacement of 200 homes/businesses with
Alternative B, as opposed to 30 or 75 for Alternatives A and C respectively, would
likely be considered unacceptable.

Only Alternatives A and C are identified as practicable. At this point the MPO
must determine if there is a practicable alternative that avoids impacts to aquatic
resources. If so, it must be selected, so long as it does not resuit in other
significant adverse enwronmental consequences In this case, it was found that
there was not a practncable avoidance alternatlve so the practicable alternative
that would cause the least lmpact to aquatic resources was selected. Alternative
C was chosen because it would destroy around 32 fewer hectares (~ 80 acres)
of aquatic resources than A, affect only one instead of three sensitive species

(two of Wthh are endangered) and not lmpact vernal pools, a wetlands habitat
type that is very difficult to replace.

Page 16
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V. ALTERNATIVES ANALYSIS FOR PROJECT PROGRAMMING STAGE

This stage identifies the budgets for project delivery. Efforts should be to set budgets which
maximize flexibility when identifying reasonable alternatives. For projects potentially
impacting waters of the U.S. and associated sensitive species, the pro;ect sponsors must
|dentxfy theefull range of reasona le alternatxves (lncludmg a focused evaluation of avoidance
ORI costs (mclud‘ g mltlgat, "i"'w'enwronmental implications.

A. Existing Guidance
Army Corps of Enginsers. General Regulatory Policies. 33 CFR Part 320.
Army Corps of Engineers. Nationwide Pérmit Program. 33 CFR Part 330.

zlifornia Department of Transportation. “Guidelines for the Preparation of Project Study
Reports.” September 12, 1991.

Environmental Protection Agency. Guidelines. for Specification of Disposal Sites for
Dredged or Fill Material. 40 CFR Part 230. o

Federal nghway Administration. Tlm:ng of Admmxstratlve Actxons 23 CFR § 771.113.
B. Early Coordination

The transportatlon agencies should consuit with appropriate_ resource and regulatory
agencies (i.e., the Corps, EPA, Fish and Wildlife Service, Natlon | Marine Fisheries
Service, state water gquality agency, state fish and garne agen, Y, rand federal land
management agencxes such as the Forest Service or Bureau of Land anagement) early
- in the programming stage. This may include inviting the agency representatives to -
partncupate on the Technical Advisory Team. Field visits to the project area by pro;ect
sponsor staff and resource agency personnel are invaluable for 1dentn‘ymg resources of
partlcular importance and potential project altematnves Reso ce agencxes should

become involved in refining project-fevel alternatwes and the’ selectxbn criteria at this
stage.

C. Resource ldentification

The actual programming documeénts do not include environmental documentation.
Rather, the related pre-scoping information (e.g., project assessments and project study
réports) will addréss the potential impacts to these resources (see the Level of Data
Needs /Threshold for Involvement Guudan(;e)

D. !nmal Selectxon of Pro;ect -Level Alternatwes

This step should be carried out using the selection criteria and process outlined above
under IV.D., if it has not been documented at the planning stage. Resource and
regulatory agencies may disagree with the transportation agencies on what constitutes
“excessive,” “severe,” “unacceptable,” or “serious” in detarmining practicability (seelist
of selection criteria, IV.D.2.). Thus, for projects that will have a major adverse effect
on aquatic resources, transportation agencies must work closely with the resource and
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regulatory agencies to get agreement on the magnitude of constraints needed to render
alternatives impracticable.

E. Example
A transportation agency is proposing to program a project described by the local MPO's
long range plan. The plan identified the project for the purpose of reducing future
congestion to at least “satisfactory” (level of service “D” operating conditions. The
transportation and programming agencies are only able to reasonably identify
approximately $90 million to use for this purpose.
Three project alternatives have been identified by the transportation agency, and are
described in the following chart.
HYPOTHETICAL ALTERNATIVES — PROJECT PROGRAMMING STAGE
- Alternative C1 C2 c3
Congestion fair fair~good good
{Level of Service) *Ccn (“C~-“B") (“B")
Cost ¥82 $87 $390
. million million ‘ million
Home/Business
Displacements || 18 10 10
Wetlands (Special Aquatic 4 hectares 10 hectares : 2 hectares
- Site) Impacts (~ 10 acres) (~ 25 acres) (~5 acres)
Endangered Species o
Impacted one one none
At the programming stage, the intent of the project sponsor should be to identify the
full range of practicable avoidance or minimization alternatives, all of which should be
formally considered at the project davelopment stage.
In this example, all the alternatives are within the range of expected funds and meet the
project purpose. However, Alternatrve C2 would impact the greatest amount of
wetlands and adversely affectan endangered species. Other practicable alternatives (C1
and C3)} exist that avoid impacts to these resources to a greater extent. Therefore,
Alternative C2 is rejected.
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F. Documentation of Earlier Analyses

For most mode and location (alignment) alternatives, the initial selection alternatives
analysxs probably occurred at the transportatron planmng stage If so, the transportation

flrst mode is not practxcable o

VI.. ALTEﬁNAﬁVEﬁs;_AN/}LY:s@ FOR PROJECT DEVELOPMENT STAGE

The discussion below addresses how to satisfy the réquirements of the section 404
_alt”ernatives anal,ysis in the context of a NEPA document.

A. Exxstrng Guxdance '

The following list includes guxdance on section 404 NEPA, and section 4(f) of the
Department of Transportation Act. A few of the entries are annotated to clarify how
they pertain to section 404 analyses for transportation projects.’

Cahforma; Departrnent of Transportatlon December 27, 1990. “Project Alternative -

Cahfornra Depa“ ,_'ment of Transportanon June 7.1991. “Mandatory Design Exception
Procedures/Fact Sheet Outline.” Division of State and Local Project Development,
Office of Project Planning & Design.

Cqunc:l on Environmental Quality. November 29, 1978. Regulations For Implementing
the Procedural Provisions of the National Environmental Policy Act. 40 CFR Parts
1500- 1598

Council on Env:ronmental Ouahty March 16, 1981. “Questions and Answers About the
NEPA Regulatrons

Erwrronmental Protectron Agency December 24, 1980. Gurdehnes for Specification of
Disposal Sites for Dredged or Ellj Matena! 40 CFR Part 230.

Environmental Protection Agency and U.S. Army Corps of Engineers. February 6, 1390.
“Memorandum of Agreement Between the Environmental Protection Agency and
the Department of the Army Concernmg the Determmatron of Mitigation Under the
Clean Water Act Sectlon 404(b)(‘l) Gundellnes
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Federal Highway Administration. October 5, 1887. “Section 4(f) Policy Paper.” Director,
Office of Environmental Policy, Washington D.C.

Federal Highway Administration. October 30, 1987. “Guidance for Preparing and
Processing Environmental and Section 4(f) Documents.” Director, Office of
Environmantal Policy, Washington D.C. {Guidance to FHWA field offices and
project applicants on the preparation and processing of environmental and section
4(f) documents. Provides a good discussion of how alternatives should generally
be developed for NEPA (EIS) purposes (Attachment pages 14-17). Also describes
procedures that should be followed when wetland impacts will occur, and briefly
states that the draft EIS should “evaluate alternatives which would avoid these
wetlands” (Attachment page 27). Howaever, it focuses on determining the impact
to wetlands and demonstrating compliance with Executive Order 11990,' not

section 404, e.g., it lays out a procedure for a “Wetland Only Practicable
Alternative Finding” to satisfy the Executive Qrder.)

Federal Highway Administration. November 15, 1983. “Alternatives Selection Process

for Projects Involving Section 4(f) of the DOT Act.” Director, Office of
Environmental Policy, Washington D.C.

Yocom, T.G., R.A. Leidy, and C.A. Morris. 1989. “Wetlands Protection Through Impact
Avoidance: A Discussion of the 404(b)(1) Alternatives Analysis.” Wetlands. Vol

g, No. 2, pages 283-297. (Guidance for preparing alternatives analyses. Focuses
on residential, industrial, and commaercial projects.)

Continued Interagency Coordination

It is critical for transportation agencies to coordinate with the resource and regulatory
agencies throughout all of the transportation stages. If agencies have not been
approached at earlier stages, contact with the resource and regulatory agencies (see list

under V.B.) at the project development stage will help determine the depth of the
alternatives studies needed based on project scale and impact.

As NEPA documentation is developed, the transportation agency sponsor should obtain

interagency concurrence on the direction of the alternatives analysis. During the NEFA
stage the project sponsor should:

1. Follow the steps outlined in the NEPA-404 Permit Concurrent Process for EiS’s
and EA's/CE's (MOU Appendix A). These processes require intsragency

concurrence on purpose and need, and alternative selection criteria and process
at various milestones.

2. Describs the results of this and any other coordination with the agencies in the
Alternatives Analysis Report (see below).

Preparing the Alternatives Analysis

For projects requiring alternatives arialyses’, both draft and final versions should be
prepared in order to facilitate interagency input and concurrence. If a formal report is
deemead unnecessary based on agency input, the project sponsor should determine from
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the agencies which elements of the _procedure below need to be informally transmitted.
The components of each report are descrrbed below

The 404 Alternatrves Analysrs should be presented m a separate section of the EA/
‘FONSI or. EIS. Hzowever if the outlrned rm‘ormatlon !S adequa_tely discussed elsewhere
= : ' - d summarized in the 404

alternatrves analysrs )

1 Draft Alternatxves Analy S (to be mcluded in the Draft NEPA document: see the
: NEPA_404 Permit Concurrent Process |n MOU Appendrx A)

a. Proposed Action

Describe the proposed action and explain the project purpose (see Purpose
and Need Gurdonce)

b. Resource ldentification

‘Fo{llowm’:the Level of Data Needs / Threshold for Involvemant Guidance.

c.. Documentatron of Alternatrves Considered But Re;ected Dunng the Initial

Analys|s ce & e :
For most mode and Iocatron (alignment) alternatrves the initial selection of
alternatrves probably occurred at the transportation plannmg stage. If so,
the transportatron agency must either:

(1) 'document these earher decrsrons as. descnbed above at IV.D. and
drscuss how they mest the selectrow crrtenadhsted at IV D.2., or

(2) provrde evrdence that the regulatory and resource agencres already
concurred at the plannmg or programmrng stage.

d. Impacts of Each Alternative |

The full range and scope of practicable alternatives need to be presented in
comparatrve form, thus sharply defining the issues and providing a clear
basis of choice among options. The impacts on the aquatic resources and
associated sensitive species should be discussed for each alternative, such
as fhé amount to be lost, functions and values affected, and indirect impacts
(e.g:, growth mducement) and cumulative impacts to aquatic resources.
Where several alternatrves wouldaffect aquatic resources, a summary table
companng the varrous rmpacts of each alternatrve should be prepared.

For pro;ects that would resultina srgnrfrcant impact to wetlands or sensitive
species, the project sponsor will provide more documentation on the
impracticability of wetlands minimization or awvoidance alternatives than
would normally be needed for the purposes of NEPA. Project sponsors will
justify in detail how the cost, performance, socioeconomic impacts or other
factors make the minimization or avoidance alternative impracticable.
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Project sponsors should also avoid using ambiguous terms such as “slight,”
“insignificant,” “adverse,” or “substantial” in the NEPA document when
discussing environmental impacts, or project cost or performance. For
example, in a draft EIS for a route extension, a less environmentally
damaging alternative was eliminated partly because traffic impacts were
“unacceptable” to a local city with no further discussion of what this term
meant. Existing levels of service in another draft EIS were described simply
as “unacceptable” or “adverse” to justify the construction of a new

roadway. If such terms ars used, they must be quantified with traffic data
and modelling assumptions.

Example

The project sponsor has identified two practicable alternatives (see table
below) for analysis in the draft EIS.

HYPOTHETICAL ALTERNATIVES — PROJECT DEVELOPMENT STAGE

Alternative “ C1 C3
Congestion fair good
{Level of Service) (“C") (*B")
$82 $90
J Cost million million
Homae/Business
r Displacements 19 10
Wetlands (Special Aquatic 4 hectares 2 hectares
Site) impacts (~10 acres) (~5 acres)
600 meters
Hazardous Waste Dump , ]
Disturbance none {(~1970 feet)
of frontage

it has been discovered that the construction of Alternative C3 would
extensively disturb a hazardous waste dump, and seriously harm the
underlying aquifer. Thus, even though it would fill less wetlands, Alternative
C3 is the more envxronmentally damaging of the two alternatives.
Alternative C1 is therefore the least environmentally damaging practicable
alternative, and is designated as the preferred alternative in the final EIS.
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f. Minimization of Impaf;ts

Later analyses may consider location altematxves in more detail than the
initial analysis and should also consider design variations. At this stage,
enough detail on the project is known to _make adjustments to avoid
wetlands and d sensitive species:” In’ some cases, temporal
measures (e.g., NO construction during the breeding season) may avoid or
mlnlm:ze 1mpacts to assocxated sensmve specnes h

Transportation agencies should consider, individually or in combination
design variations such as:

(1) Minor alignment shifts,

(2) Retaining structures,

(3) Bridging,

(4) Reduced cut and fill activity,

(5) Changes in profile,

(6) Changes in lane or median width,’

(7} Variable slopes (to bring the toe of slope out of sensitive areas)
(8) Specific construction methods

2.  Final Alternatives Analysis

(To be included in the final NEPA document; ses the NEPA—404 Permit Concurrent
Process in MOU Appendix A)

The final 404 Alternatives Analysis should:
a. Summarize the information from the draft Alternatives Analysis, and

b. - Clearly demonstrate that alternatives that would avoid aquatic resources to
a greater extent than the preferred alternative are not practicable.

(1) If a practicable alternative that completely avoids aquatic resources
exists, it must be selected unless that alternative has other significant
adverse environmental consequences.

(2) If all the alternatives would result in some aquatic resource loss, the
practicable alternative with least damage to aquatic resources must be
selected unless that alternative has other significant adverse
environmental consequences. The impacts to aquatic resources for
each alternative must be evaluated before compensatory mitigation for
this comparison (refer to section lll.C. above).

3. Record of Decision (for EIS’s only) ’

A recorq of decision must identify all alternatives considered and specify the
alternative or alternatives which were considered to be environmentally preferable.

1 . . . g .
Exceptions ta mandatory design standards should be identified prior to the completion of the programming document
if possible.

February 1994 Page 23



Alternative Analysis / Aquatic Resource Avoidance

The record of decision must state whether all practicable means to avoid or
minimize environmental harm from the alternative have been adopted, and if not
why they ware not. :

4. Corps Approval of Alternatives Analysis
The Corps of Engineers through its permit process will determine compliance of

the alternatives analysis with the Section 404(b)(1) Guidelines and the public
interest.
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COMPENSATORY MITIGATION

INTRODUCTION

The Clean Water Act (Sectlon 404(b)(1) Guidelines) requnres “that no dlscharge of fill material
d pract _able steps ha\re been taken whlch will minimize

Mitigation is an action intended to”re‘duce”the" effect of a speclfic'éc'tivl't"§1 Mitigation includes:

a), avozdmg r‘the lmpact altogether by not takmgﬁa certam uactlon or parts of an action, b)

he'actron and its xmplementatlon
m‘g‘ the affected envrronment d)

'”gnmude;‘

reducing ©
during the life of the action, and e) compensating for the impact by repiacing or providing
substitute resources or environments (40 CFR § 1508 20) o

undance identifies the procedure for developmg compensatory mltlgatxon for unavoxdable

6,
avoid aquatic lmpacts then minimize impacts (see Alternatives Analysis / Aguatic Resource

Avondance Gurdance)» ‘Once the pro;ect has been evaluated under thrs process rt wnll then be

sponsor will identify preliminary compensatory mrtlgatlon neads.” Impact levels wrll be based
upon inférmation obtained following the Level of Data Needs/ Threshold for Involvement
Guidance. At the transportation plannlng stage mmgatlon bankmg can be evaluated following
initial determination from Corps and, EPA that conditions permi ing bankmg are present, and
where bankmg wall provrde for equnvalent or hrgher qUalrty replacement of functions and
values.

Mitigation banking for aquatic habitats is defined as the creatlon restoration, or enhancement

of wetland or other aquatic habitats and their functional values expressly for the purpose of
provndmg compensatory mrtlgatlon in advance of proposed dlscharges into waters of the U.S.
ary) permitted und the section 404 regulatory program Banks are created for an
unkrown number of future proj ct impacting waters of he U S '

Mitigation banking may be appropriate for compensatnng cumulative impacts on aquatic
resources identified at the transportation planning stage. initial identification of mitigation
bank sites should be coordinated with local resource planning efforts. The location of any
mltlgatlon bank site should augment or be compatlble with’ regronal ‘and local planning efforts,

such as watershed planmng, natural community conservation plannmg (NCCP), special area
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tH

management plans (SAMP), habitat conservation plans (HCP), muitiple species management,
and open space preserves.

PROJECT PROGRAMMING STAGE

At this phase, the project sponsor needs to describe proposed mitigation, including the
expected functions and values anticipated to compensate for unavoidable impacts. Mitigation
cost estimates must be incorporated in the various alternatives being considered.

Programs using a comman funding source may be able to develop, where indicated
appropriate by Corps, EPA, and FWS, a mitigation bank for anticipated compensation
commitments for several projects.

V. PROJECT DEVELOPMENT STAGE
The project sponsor needs to develop a compensatary mitigation plan, including a feasibility
study, conceptual mitigation plan, and final mitigation plan. A feasibility study of candidate
mitigation site(s) will be complseted prior to circulation of the draft EIS. The Corps will raview
candidate site(s) following their jurisdictional determination. Candidate mitigation site(s) will
be identified in the conceptual mitigation plan and the draft EIS. Following issuance of the
record of decision, the final mitigation plan will be developed and submitted to the Corps for
approval.
Throughout the development and implementation of a mitigation plan, a mitigation project
management structure is needed toidentify the responsible agency, the'implementing agency,
the monitoring agency, and timing of implementation in relation to the proposed project.
The mitigation project management structure will:
1. Establish goals and develop objectives
2. Determine scope of mitigation project
3. Designate mitigation project management and responsibilities
a. Identify responsible agency
b.  Identify implementing agency
c. ldentify agency responsible for monitoring
4, ldentify the timing of mitigation in relation to the proposed transportation project
5. ldentify a mechanism for preserving the mitigation area in perpetuity.
A. Draft Environmental Document Development
After addressing all reasonable efforts to avoid and minimize impacts, the remaining
unavoidable impacts can be mitigated by rectifying and/or compensating impacts to the
affected environment.
1. Feasibility Study
The feasibility study is a preliminary investigation of candidate mitigation sites.
The feasibility study information can be obtained by site visits, cursor
investigations, record searches of existing databases, and referencing existing
Page 26
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plans and land use documents. The purpose is to quxckly determine if conditions
exist on site that will support the mmgatlon actlwty bemg proposed.

a. General Factors

(1)
(2)
(3)
(4)

(5)
(6)
(7)
(8)

(9)

Identify present i

Resourcé constramts archaeo!ogy, threatened and endangered
species
Human use patterns

}nal and external stresses to the ecosystem
Ownership of the candidate area

Identlfy and address constralnts on the land—easements, rights etc.
Ad 2djacent areas

(10Y 'Agricultural or quarantine issues, on, adjaéent 16 site or in the vicinity

(1)

(2)

(a)  Def
(b La
(e}
(d) Groundwater,hydrology—water table
{e) Surface hydrology” '

Existing Conditions

Physical F’c‘ipfdfs" }

(i Soil testing—texture, classification
{g) Topography, elevation and drainage pattern
() Water quality evaluation

Biological Factors

(a} Determine historical evolution of the exxstmg vegetation

(b) Identify existing habitat values ‘and map habitat features

{(c) Determine the extent of degradatxon on site

{d) ldentxfy wddhfe rnsources presnnt '

(e) Conduct plant surveys )

(f) Determmé if mmgatlon habatats conform to ecological situation
on sxte .

(g) Determme the presence of sensmve species

Collection of the preceding information will lead to a conclusion or a determination
of suitability—whether the site possesses favorable charactenstlcs which would
make a successful mitigation likely.

Conceptug}!'Mij_t»iggti_on Plan

The conceptual mitigation plan includes information about the specific mitigation
which further elaborates upon the ability to successfully execute the mitigation.
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This plan also serves to identify in general terms the extent and nature of the
mitigation and should include:

Habitat types and approximate hectares of impact

Plant communities and habitat to be replaced

Functions and values enhanced or created by the mitigation
Discussion of buffer areas and habitat linkages

General discussion of hydraulic design considerations
Listing of species to be used

Cost estimate

Mitigation success criteria

Monitoring criteria for evaluation of the mitigation

The 404 application to the Corps will include the management structure, candidate
sites, feasibility studies and a conceptual mitigation plan.

B. Final Environmental Document Development

The final document needs to carry forward tha information contained in the draft EIS.
The feasibility study conducted during the selection process will determine suitability.
The basis for selection will be the adequacy of the site to compensate for the functions
and values impacted for the preferred alternative or each altarnative in the draft EIS.
The Corps will review the final candidate mitigation site(s) as part of its normal review
at this stage. Before approval of the final environmental document, the Corps, EPA, and

FVYS must provide written preliminary agreement on the mitigation site(s).
%’\0 OWY\‘L\A 2 ‘ﬂ/\wékﬂd w ev\c\évugwé& ch.

C. FONSI / Record of Decision

The final mitigation plan and specifications must be approved by Corps before a permit

will be issued. The final mitigation plans and specifications will be completed following
the FONSI or record of decision.

Final Mitigation Plan

Several approaches have been formulated for restoring or creating wetlands. Each site
has its own circumstances or conditions which dictate the approach or procedure to
follow. Each qups District has developed habitat mitigation and monitoring guidelines
which outline the items desirable in a project mitigation plan. These documents should
be considered as guidelines with the appropriate level of information and the timing of
development dictated by the specific circumstances of the site and mitigation project.

V. REFERENCES

Abell, D.L. 1989. Proceedings of the California Riparian Systems Conference: protection,
management, and restoration for the 1990°s; September 22-24, 1388; Davis, CA. Gen.
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Station, Forest Service, U.S. Department of Agriculture; 544p.
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LEVEL OF DATA NEEDS / THRESHOLD FOR INVOLVEMENT

SCOPE OF GUIDANCE

level of data needed during
r only waters of the U.S. and

7 es not cover the many other
sensitive en\hronmental resoufces and issues (such as threatened and endangered species not

associated with aquatic habitats, recreatlon land, cultural resources, socioeconomic concerns,
and air quality) that must also be addressed at these stages as required by the pertinent laws.
and regulations.

TRANSPORTATION PLANNING STAGE
A. Agency Involvement

1.

a. The MPO and State DOT shouid consuit with other, potentlal sponsonng,
regulatory, and resource agencies to determine whether' impacts to aquatic

resources are
conducted
subarea or corridor study.

antial. If so, more detailed studles should be
al ir '{pacts Thts udy may be included in a

These studies and/or any RTP's that may contain these studies should be
submlt‘teddto the regulatory and resource agencies for their input before the
document is fi

b. The State DOT'S should determine on an annual basis which MPO's should
meet dlrectly wnth the resource and regulatory agencies to discuss the
“aquatic fésource issues related fo their RTP.

The revne\w of the ‘Overall Work Program provides a venue to determine if the

ork’ P ns of 'MPQ’s consider the requirements of the
NEPA-404 integration MOU.

c.  MPQ’'s should send a copy of the circulated draft RTP and any associated
environmental décumsnts to the appropriate signatory agency contacts as
identified in Appendix A. The transmittal letter should indicate whether
there are potential significant impacts to aquatic resources.

2. For MPO's that haye_ formally agféed“ to follow the N EPA-404 integration process:
a. During the development of the draft RTP, the State DOT's will “review and

comment on. the_ adequacy of information and avoidance of sensitive
resources presented in the RTP's and associated environmental analyses”
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B.

and “request federal regulatory/resource agencies to review and comment
on the RTP’'s and associated environmental analyses” (MOU, page 5).

The Corps, EPA, FWS and NMFS will “provide input to draft RTP’'s (relating
to waters of the U.S. and to associated sensitive species)” and “review and
comment on RTP’s and associated environmental analyses within the public
review period: purpose and need, alternative selection, mode, environmental
impacts including cumulative impacts” (MOU, page 5).

3.  For MPQ's that have no formal agreement:

During the development of the draft RTP, the State DOT's will “review and
comment on the adequacy of information and avoidance of sensitive

resources presented in the RTP's and associated environmental analyses”
(MOU, page 5).

The State DOT may invite the regulatory and resource agencies to commaent
when it appears that an RTP will have unavoidable impacts to special aquatic
sites. These agencies may then choose to become involved in estimating
the extent of the resources at risk, and assessing the adequacy of the
avoidance/minimization alternatives.

Data Needs

The RTP and associated environmental documantation will contain sufficient information
to assess potential impacts to aquatic rasources.

1. Information Sources

a.

The extent and quality of existing resources must be assessed to determine
if avoidance alternatives are needed. To accomplish this, information
sources' that must be consulted at this stage are:

(1) FWS National Wetlands inventory (NW1) maps,

(2) Natural Diversity Data Base (NDDB) or other natural diversity databases
(the State DOT’s should assist the MPO’s with obtaining and accessing
NWI maps and the natural diversity databases),

(3) FWS Endangered Species office for associated sensitive species lists,
maps, and/or Habitat Conservation Plans.?

1 Aquatic resources may exist, but not be depicted in these general information sources; any such

occurrsnces will need to bs sddrassad when identified at a'later stage.

2 The Sacramento Field Office of the FWS now requires a full two years of monitoring for certain senasitive

species to establish presence or absance (other field officas may alsa requirs this}. Thus, the sponsor should consult
the FWS early to determine the level of monitoring needed. In any case, the project spansor must strive to establish

tha location of associated sensitive species or their habitats within the project area if the FWS or NDDB informatian
indicates that they may be present.
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2.

b. it is recommended that the MPO’s also consult the following sources:

(1)
(2)
(3)

(4)

(5).

(6)
(7)

(8)

Products

geographic information systems (GIS),
USGS quadrangle maps,
aersal photogra _(check with the Corps, FWS, general plans,

_ ce sorl survey rnaps

exrstmg envrronm al ’documents

_county and local gs aral plans

individuals, including resource agency and/or academic

personnel, who are familiar with the bioclogical resources of the project
area, and

any other technical information provrded by State DOT's.

At a minimum, the MPO’s shall provide the State DOT’s and regulatory and

resource agencies the following:

(1)

(2)

(3)

(4)

(5)

(6)

_proposed pr )

The RTP and any associated environmental analyses.

Maps at a scale no larger than USGS 15’ quadrangles (1:48,000) of
._mctsr_‘ or corndors in the RTP that potentially impact
special aquatic sites and other waters of the U.S., and/or associated
sensitive species. This mapping need not be of publishable quality ’
(e.g., it could be a highlighted quadrangle map or NWI printout). The

‘MPO sho Iq attach project descnptxons orreference the RTP and/or the
"_"env:ronm _ntal analyses. NWI printouts or database printouts will also

be attac ed if they are not otherwisé summarized elsewhera.

,,,,,

level of detail commensurate with the level of impacts (see Purpose
and Need Guidance).

A range of practicable alternatives that vwouid avoid or minimize the
impact, to these resources (see Alternatives Analvsis / Aguatic

Resource Avcndance Guidance for information on determining
practicability).

An identification of preliminary mitigation needs (see Compensatory
Mitigation Guidance

A dlscussmn of cumulative impacts on special aquatic sites and other

waters L) the u. S .. and associated sensitivé species within the
documentatlon

b. If the State DOT determines that a draft project assessment/PSR with a
subarea corrldor. or other detailed study is needed (see A. Agency
involvement above), the MPO will provide the above information plus USGS
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7.5’ quadrangles (1:24,000) of the affected resources for each alternative
(or an equivalent level of detail).

The RTP will demonstrate that MPO's have (1) used the resource information
noted above and integrated it with other planning level mapping, (2)
considered alternatives that would avoid impacts to identified resources, and
(3) explored opportunities to first, avoid, and then minimize impacts. The
RTP documentation should also discuss systems management strategies,
mode choices, general location, capacity, and preliminary budget.

.  PROJECT PROGRAMMING STAGE

A.

B.

Agency Involvement

The MOU outlines the activities of each agency.

Data MNeeds

1.

Information Sources

The project sponsor should consult the information sources required and
recommended for the Transportation Planning stage, above, if not done so earlier.

Products

As part of the project study report or project assessment, the project sponsor shall
provide the regulatory and resource agencies the following:

a.

A project description including purpose and need (see Purpose and Need
Guidance.

Maps that show project alternatives, the aerial extent of and impacts to
aquatic resources.

(1) Maps will be no larger than a 1:2400 scale, and nsed not be of
publishable quality (e.g., highlighted maps or NWI printouts).

(2) Maps will depict the general vegetative communities within the study
site.

(3) A 16-kilometer (~ten-mile) radius from the project site normeally
provides a useful frame of reference for developing a list of associated
sensitive species to be considered during project studies. However,
this will not be adequate in all cases. As a rule of thumb, the project
sponsor shall consider all species associated with waters of the U.S.
whose range includes the project site and whose life requirements may
be met by the aquatic habitat types that are present within the survey

area. Potential impacts to associated sensitive specigs need to b
identified as accurately as possible.
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{4) The maps of specual aquatic sites and other waters of the U.S. should
be verified in the field (@ w1ndshneld survey is adequate)

() FoHowmg field review, 'mpacts 6 specnal aquatxc sites should be
known to approximately 0.4 hectare (~ one acre): impacts to other
waters of the U.S. should be known to approximately 1.2 hectares
(~three acres). : :

Py

cC. A dlscussmn of the full range of reasonable alternatlves nncludxng a focused
evaluation of avoidance alternatives, ‘their costs (mcludlng mitigation), and
general environmental implications (see Alternatives Analysis / Aquatic
Resource Avoidance Guidance).

. §3)- the magnltude of other sngmﬂcant envxronmental and socioeconomic
resourcesw

e.  Theestimated functions and values of the proposed compensatory mitigation
for unavoidable impacts of gach aiternative (see Compensatory Mitigation
idan ,

. A dlscussmn of cumulatlve impacts. on aquatic resources.

V. PROJECT DEVELOPMENT, STAGE.

A. Agency Involvement

1.

The MOU outlines thé activities of each agency. The process in the NEPA EIS-
404 Permnt Concurrent Process (MOU, Appendnx A) should be used by project
sponsors preparing EIS’ s. For EA's or CE’ s, the project sponsor should refer to the
NEPA EAJCE 404 Permit Concurrent Process (MOU, Appendix A).

lf sensnt e s'pecr ‘are ldent ' 'eq_m the pro;e:ct‘,,a_r‘ea,v;_che pro;ect sponsor will need

" Fish and Game Department to
A bitat in the project area, the
prOJBCt |mpacts and the appropnat avoidance, minimization, and

compensatory mitigation measures (Fish and Wildlife Coordination Act).

Should the sensitive species involve listed, proposed, or candidate species or
designated or, proposed, critical habitat, appropriate coordination under the
Endangered Specxes Act wxll be requnred {e.g., early consultation, preliminary
biological opinion, written request for species/habitat information, biological
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assessment, informal consuitation, formal consultation, biological

opinion,

conference, and/or conference opinion). Refer to 50 CFR Part 402 for the

procedural regulations governing the interagency cooperation under section 7 of
the Endangered Species Act of 1973, as amended.

B. Data Needs
Data requirements for the documents reference in the two NEPA-404 Permit Concurrant
Process are described below.
1. Pre-Scoping (EIS) or Pre-Assessment (EA/CE)

a. The “pre-scoping information” (see NEPA-404 Permit Concurrent Process)
to be included in the project sponsor invitation letter to the regulatory and
resource agencies is the information outlined in 1[.B.2, above and, in
particular, should include a discussion of purpose and need (see Purpose and

‘Need Guidance), criteria for selecting the range of alternatives, and the
project alternatives to be evaluated in the draft EIS (see Alternatives .
Analysis / Aquatic Resource Avoidance Guidance). This information must
be developed at this stage if not done so earlier.

b. The “pre-assessment of waters of the U.S.” will consist of the mapping
information required at the Programming stage, as outlined above.

2. Notice of Intent (EIS’s only)

The NOI should summarize the following information from the pre-scoping stage:

a. Purpose and Need (see Purpose and Need Guidance).

b. Potential Alternatives and their impacts to aquatic resources and other
environmental resources (see Alternatives Analysis / Aquatic Resource
Avoidance Guidance).

c.  Potential Mitigation (see Compensatory Mitigation Guidance).

3.  Draft Document Development/Corps Permit Application

a. The project sponsor should refine the purpose and need and alternatives
analysis as outlined in the Purpose and Need and Alternatives Analysis /
Aquatit Resource Avoidance Guidances for the Project Development stage.
Thé project sponsor shall’ mcorporate any information obtained during the
scoping process on waters of the U.S. and associated sensitive species.

b.  The project sponsor shall include the following information on special aquatic
sites and other waters of the U.S. in the draft EIS/EA/CE:

(1) A delineation of all wetlands which could be affected by the proposed
project on 1:1200 scale maps using the following procedure:
Page 36
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(2)

(3)

(4)

(a) Agricultural Lands

n accordance wrth the terms and procedures of the January 86,
1994 “Memorandum of Agreement Among the Department of
Agrrculture, the Envrronmental Protection Agency, the
Depa ment of the lntenor “and the Department of the Army
Concerning the Delineation of Wetlands for Purposes of Section
. \404 of the Clean Water Act and Subtitle B of the Food Security
A . elrneatrons made by the Soil Conservatron

Manual Thrrd Edrtron (NFSAM).

(b) Non- Aqrrcu!tural Lands
o \at_are not “agricultural lands” (as defined in the
QA), the procedures described in the 1987
Woetlands Delineation Manual (Technical
artment of the Army Waterways Experiment

' ‘Sta'tlcn) will be used to make wetland delineations applicable to
- section 404

Qata forms supportrngthe delineation must be included.
A delineation of other waters of the U.S. as follows:

(@)’ Fforutldal waters, the hlgh tide line shall be determined as

:idﬁy_'c'nbed at 33 CFR 328 3(d)

(b) For non- trdal_ waters ordmary high water shall be determined as
_’:descnbe‘__::iat 33 CFR 328 3(e).

Map units should be selected on the basis of a recognized classification
system; for California it should be that of the CNDDB (Holland, R. F.,
1986, "Prelrmrnary Descnptrons of the Terrestrial Natural Communities
of California,” California Departrnent of Fish and Game, Unpublished
Report, 156 pages). (Other classifications may be used in California
if site conditions make them more appropriate.) Descriptive
information for each mapprng unit shall include the distribution of the
unit wrthrn the study area, an estimate of the total number of hectares
pré Ent the domin nt plant species, and the relative sensitivity of the
vegetatron All pla”’" and ammal taxa encountered during site visits
shall be hsted by vegetatron type in an appendix to the draft EIS.

A detarled( assessment of the functions and values of wetlands and
other waters of the u. S Functrons are the physical, chemical and
biological attributes of” a “wetland/waters without regard to their
lrnportance to society, Examples of functions include flood storage,

‘wildlife habitat, groundwater recharge etc. Values are those wetland/

waters functions which generally are regarded as beneficial to society.
Examples include recreation, aesthetics, groundwater recharge, etc.
The assessment should determine which functions are performed by
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(5)

the wetland/waters, the value of those functions, and how the project
will affect the continued performance of the identified functions.

The project sponsor may consult the following references for further
information on conducting the functions and values assessment;

Adamus, P.R., E.J. Clairain, Jr., R.D. Smith, and R.E. Young.
1987. “Waeatland Evaluation Technique (WET); Volume Il:
Maethodology.” Operational Draft Technical Report Y-87-_,

U.S. Army Enginesr Waterways Experiment Station,
Vicksburg, Mississippi.

Brinson, M.M., set. al. “Developing an approach for assessing the
‘ functions of wetlands.” /n (W.J. Mitsch and R.E. Turner,
ads.) Wetlands of the World: Biogeochemistry, Ecological
Engineering, Modeling and Management. Elsevier
Publishers, Amsterdam.

California Department of Transportation. 1880. “Guidance for
Consuitants —Procedures for Completing the Natural
Environment Study and Related Biological Reports.”
Caltrans Office of Environmental Analysis.

The Wetland Evaluation Technique Il (WET ll) is a methodology for
assessing wetland functions and values. It was designed primarily for
conducting initial, rapid assessments of wetlands. WET Il with
professional judgement is the current FHWA-recommended
methodology for evaluating wetlands. Wetland assessments need to

rely heavily on the wetland biologist’s professional judgement and field ‘
axperience.

A detailed assessment of project impacts on special aquatic sites and
other waters as follows:

(a} A discussion of the affected functions and values.

(b) A detailed description of project impacts, including the type of
impact (e.g., habitat removal, fragmentation, introduction of
exotic spécies),_ and its magnitude. These affects must be
gvaluated in the appropriate local or regional context. In most
cases, a regional context will be appropriate. However, in some
instances it may be more reasonable to evaluate the resource in
a local context. For example, an aquatic habitat may ba wall
represented in the region, but extremely scarce locally.

(6) A detailed purpose and need étatement (see Purpose and Need

Guidance).
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(3) The siza(s) of

5)

(7) A draf‘c Alternatlves Analysis as descnbed in the Alternatives Analysis /
' Aquatic Resource Avoxdance Guidarice (including both the “initial” and
“refined”’ analyses) '

f‘candldate mitigation sites (see Compensatory

8), A feasnbxhty
Mitigation Guidance).

If associated sensitive species will be affécted, the draft document shall also
contain the foHowmg mformatuon

(1) . The biological assessment as gesvvgr__i:bed under A. Agency Involvement.

) 8 ccurrences of aH assocxated sensitive species that
"havée been identified “within thé Survey area in relation to project
: .v_feﬁ._tU.Te.S

v

] populatlor)»(s) ‘either in terms of numbers of

individuals”or habitat ared occlipied.

{4) The portxon of the populatxon(s) to be d:rectly affected by each project
asa percentage of the total population in the

ion of the population(s] to be indirectly affected by sach
alter\ atwe (exprelssed asa percentage of the total population in the

(6)

the pro;ect affect the long term sur\){val of the population(s)? Are the
-anticipated effects adverse or beneficial?),

(7).  The importance of project impacts within the context of the known

“distribution of the specnes (i any other populations are known

to exist? What percentage of the total species numbers will be
affected by the current project?).

When the prOJect sponsor, is evaluatmg significant adverse effects in an EIS
and there are gaps in relevant mformatlon or scientific uncertainty, the
project sponsor shall make clear that such information is lacking or that

uncertainty exists by followmg the procedures outlined in 40 CFR
§ 1502.22.

For envirorimental assessments, the projact sponsors need to state their
preliminary determination regarding a FONSI within the draft EA.

The 404 permit application packacje_ shall contain:

(1y A combleted spii:tion 404“permitf'application form.
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(2) Information from the environmental document which provides
{a) a description of the project and its alternatives;
(b} discussions of the impacts to aquatic
proposed mitigation; and
{c) a draft section 404(b)(1) alternatives analysis.

resources and the

4. Final EIS/EA/CE Development

a. The final document shall include:

(1) A final alternatives analysis identifying the NEPA preferred/404 least
environmentally damaging practicable alternative (see Alternatives
Analysis / Aquatic Resource Avoidance Guidance).

(2) The final feasibility study of mitigation sites, identification of the
mitigation site location(s), and a conceptual mitigation plan (see
Compensatory Mitigation Guidance).

5. Record of Decision/FONSI/CE

a. For environmental assessments, the basic decision would be either a finding
that there are “significant” impacts to the human environment and an EIS
will be prapared, or a finding of no significant impact.

b. A FONSI will include a discussion of alternatives and mitigation measures
that are appropriate to reduce adverse environmental impacts.

c. A ROD will document the basic decision to carry out either one of the action
alternatives or the no action alternative.

d. ROD’s and FONSI’s will both include summaries of;

(1) the basis for the decision on tha least environmantally practicable
alternative, and

(2) the mitigation measures that will be incorporated into the project.

e. Racord of decision’s and FONSI’s are documents that are available to the
public. :

6. Corps Permit Decision
Prior to the permit decision, the project sponsor shall:

(1) Provide the final project design and mitigation plans-and the mitigation
schedule.

(2) Complete the final mitigation plan(s) and

specifications (see
Compensatory Mitigation Guidance).

Page 40 February 1294



4(f)

404

771
AASHTO
ADEQ
ADOT
ADR
AADT
ADT

BCDC

BMP

CAA
Caltrans/CT
CARB
CCmP

CE

CEQ

CEQA

CFR

CMA

CMP

CMS
CNDDB
Corps/COE
CT/Caltrans
CTC

CWA

CzM
CDFG
DA.
Dor
DOT
EA
E.O.
EIR
EIS
EPA
ESA
FHWA
FONSI
FTA
FWS
HCP
HEP
HOV

Acronyms

Section 4(f) of the Department of Transportation Act of 1966 (49 U.S.C.
§ 303) , R

Section 404 of the Clean Water A - : ' S

23 CFR Part 771, Enwronmental ,lmpact and Related Procedures (FHWA)

American Assocxatron of hw énd Transportat:on Officials '

Arizona Department of En ity '

Arizona Department of Transportatron'

Alternative dispute resolution ™~ °

Annual average daily traffrc

Average daily traffic % S

San Francisco Bay Conservat!on and Deveiopment Commission

Best management practices ="

Clean Air Act e

California Department of Transportatior

California Air Resources Board =~ ~

County congestion management p

Categorical exclusion (NEPA) or categoncal exemptlon (CEQA)

Council on Environmental Quality “+

California Envnronmentai Quahty Act”

Code of Federal Regulations’ Cooe

Congestion management agency:”

Congestion management plan

Congestion management system® " " =

California Natural Diversi ase’

U.S. Army Corps of Enginéers ™%+

California Department of Transportation ’

California Transportation Commission ! ;

Clean Water Act (also known as the Federal Water Pollution Control Act
(FWPCA)) Pub.L. 82-500, as amended by Pub L. 85— 217 33 u.s.c.
1251, et seq. ' —

Coastal zone management ‘

California Department of Fish and Gam

Departmient of the Army '

Départment of the Interiof

Department of Transportatnon

Environmental assessment

Executive Order ™ "%+ &~

Envrronmental lmpact report (under CEOA)

Endangered Speciés Aet" -
Federal Hrghway Admmrstratlon
Finding of no significant
Federal Transit Administration
U.S. Fish and Wlldllfe Service
Habitat conservation plan’
Habitat evaluation procedure
High occupancy vehicle
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PG
{ISTEA
LEDPA
LOS
MOA
‘MOU
MPO
NCCP
NDOT
ND
NEPA
NFSAM
NHS
NMFS
NDDB
NOD
NOI
NOP
NPRM
NPS
NWI
OST
POT

PN

PR
PS&E
PSR
PSTIP
RGL
ROD
ROW or RAW
RTIP
RTP
R/W or ROW
SCsS
Section 4(f)

Section 404
Section 7
SHA

SIP

SOV
STIP

STP
CSWRCB
TCM

TiP

TSM
Uu.s.C.
UsSCG

Intermodal planning group

intermodal Surface Transportation Efficiancy Act
Least environmentally damaging practicable alternative
Level of service

Memarandum of agreement

Memorandum of understanding

Metropolitan planning organization

Natural communities conservation planning
Navada Department of Transportation

Negative declaration (CEQA)

National Environmental Policy Act

National Food Security Act Manual, Third Edition
National highway system

National Marine Fisheries Service

Natural Diversity Database

Notice of determination (CEQA)

Natice of intent (NEPA)

Natice of preparation (CEQA)

Notice of proposed rule making

National Park Service

National Wetland Inventory

Office of the Secretary of Transportation

Project development team

Public notice

Project report (Caltrans)
Plans, specifications, and estimatas
Project study report (Caltrans)

Propaosed STIP

Regulatory guidance letter
Record of decision

Right-of-way
Regional TIP

Regional transportation plan

Right-of-way

Soif Conservation Service

Section 4(f) of the Department of Transportation Act of 1966 (48 U.S.C.

§ 303)

Section 404 of the Clean Water Act
Section 7 of the Endangered Species Act
State highway agency

State implementation plan (air quality)
Single occupancy vehicla '

State transportation improvement plan
Surface transportation system

California State Water Resources Control Board
Transportation control measure
Transportation improvement program
Transportation systems management
United States Code (Federal law)

U.S. Coast Guard
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USFS U.S. Forest Service

USGS U.S. Geological Service

V/C Volume/capacity

VMT Vehicle miles of travel

WET Wetland evaluation technique
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Glossary'

Action—A highway of transit project proposed for FHWA or FTA fundxng It also includes activities
" suchas joint ,nd multnple uss permxts changes in access control, etc which may or may not
involve a commitment of Foderal finds” 23 CFR § 771.107(b)” '

beach dunes and:the like areﬁuadjacenr wet/ands 33 CFR § 328 3(c)

Annual element—The portion of the transportatnon improvement program (TIP) which’consists of
projects proposed for implem}e\nt_aggn during f;he year. AASHTO.

Aauanc resources All waters of the U__S

d ssociated sensitive species (both defined ,below).

Assocxated sensmve specxes Sensitive spec:es {defined below) which inhabit or depend on waters
of ,th?“U;\_S_g___ hapl’tat__w_fpr pogtlens ”Q_‘f their hfe cycle.

Capacity— (1) The maximum number of vehncl"' whnch has d reasonable expéctation of passing over
a given section of aflane or a roadway in one direction, of in both diréctions for a two-lane or
three-lane highway, during a given ti time period under prevailing roadway and traffic conditions.

» (2) T ,mber of pé”’":‘sen"gers that' can ‘be ‘gransported over a gwen sectxon of a transnt line

Categorical exclusion (CE)—A category of ‘Actions/projects which do hot individually o Gumulatively
, have a Slgnxﬁcant effect on the hw man_enwrpnment and whlch have been found to have no
o SUC Pederal ’ ’ ' regulations (771
fp( FHWA) and for whnch,v' theirefo‘r‘e nexther an EA or ElS |s requxred‘: 40 CFR §"t1508 4.

Certxfcanon-—Approval by the Federal nghway Administration” and tha Federal Transit
Admmlstratlon of a Io_cal transportat;on planmng process with regard to comphance with

Control of access—The condition where the nght of owners or occupants of abutting land or other
persons to access, light, air, or view in connection with a highway is fully or partially
control!ed by pubhc authonty AASHTO

affectmg the ?h'Umavn e'

] A’ State or Iocal agency“o . 3|mllar quahf' "'atlons or, when

V" This glossary includes definitions obtained from' the American Associstion of State Highway and
Transportation Officials (AASHTO) Transportation Glossary (1383), the Code of Federal Regulations, the California
Resources Agency CEQA regulations, and the Caltrans “Project Development Procedures Manual.” Where a definition
from one of these sources is used, & citation is provided at the end of the definition. Permission was obtained from
AASHTO for the use of definitions from the Transportation Glossary.
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the effects are on a reservation, an Indian Tribe may by agreement with the lead agency
become a cooperating agency. 40 CFR 8§ 1508.5.

Corridor—A strip of land between two termini within which traffic, topography, environment, and
other characteristics are evaluated for transportation purposes. AASHTO.

Cumulative impact—The impact on the environment which results from the incremental impact of
the action when added to other past, present, and reasonably foreseeable future actions
regardliess of what agency (Federal or non-Federal) or person undertakes such other actions.
Cumulative impacts canresult from individually minor but collectively significant actions taking
place over a period of time. 40 CFR § 1508.7.

Demand— The quantity of transportation desired. AASHTO.

Design capacity — The maximum number of vehicles that can pass over a lane or a roadway during
one hour without operating conditions falling below a preselected design level. AASHTO.

Design concept—The type of facility identified by the project, e.qg., freeway, expressway, arterial

highway, grade-separated highway, reserved right-of-way rail transit, mixed-traffic rail transit,
exclusive busway, etc. 40 CFR § 51.392.

Design scope—The design aspects which will affect the proposed facility’s impact on regional
amissions, usually as they relate to vehicle or person carrying capacity and control, e.g.,
number of lanes or tracks to be constructed or added, length of project, signalization, access
control including approximate number and location of interchanges, preferential treatment for
high-occupancy vehicles, etc. 40 CFR § 51.382.

Design speed—A speed determined for design and correlation of the physical features of a highway
that influence vehicle operation. It is the maximum safe speed that can be maintained over

a specified section of highway when conditions are so favorable that the design features of
the highway govern. "AASHTO.

Design volume—A volume determined for use in design, representing traffic expected to use the
highway. Unless otherwise stated, it is an hourly volume. AASHTO.

Design year—Twenty years after the transportation facility is open to traffic.

Discharge of dredged material—Any addition of dredged material into the waters of the U.5. The
term includes, without limitation, the addition of dredged material to a specified discharge site
located in waters of ﬁhé’ U.S. and the runoff or Qyérﬂdw from a contairied land or water
disposal area. Discharges of pollutants into waters of the U.S. resulting from the onshore
subsequent processing of dredged material that is extracted for any commercial use (other
than fill) are not included within this term and are subjsct to section 402 of the CWA even
though the extraction and deposit of such material may require a permit from the Corps of
Engineers. The term does not include plowing, cultivating, seeding and harvesting for the
production of food, fiber, and forest products (See 33 CFR § 323.4 for the definition of these
terms). The term does not include de minimis, incidental soil movement occurring during
normal dredging operations. 33 CFR § 323.2(d).
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Discharge of fill. material—The addition of fil material into waters of the U.S. The term generally
1ncludes W|thout lrmrtatlon the followrng actrvmes placement of frll thaﬂt s__,:nnecessary for the
constructlon of any structure in a water of the U. S the b_urldrng of“any'structure or
wnpoundment requiring rock, sand, drrt or other mat! 1alfor its construotron e- evelopment
fills for recreational, industrial, commercial, residential, and other uses; causewa"ys or road
frlls .dams nd dikes; rtificial islands; property protection and/or reclamatron‘,devrces such as

yes’" il for

33\CFR § 323 4 for the defrnl_ﬁ»lon of _,.,_,ese terms) 33 CFH § 32{;‘('.;2(1‘)

Dredged material—Material that is excavated or dredged from waters of the U.S. 33 CFR
§ 323.2(c).

E“@W?UE"A.JiQhF.IRUS‘?_OF contrégl, the property of anot_her fo‘r deSiQ_nat_,e_d“l?Upr_S?_‘s-_ AASHTO.

Effects— Effects incit
(1) . Direct effect: whrch are caused by the action
(2)_ lndlrev

and occur at the same timé and place.
’ er removed
may include
hanges in the
~ patte d sffects on air

and water a
Effects and impacts are synonymous. Effectsmc:ludes ecologrca aesthetrc hlStOl‘lC cultural,
. sconomic, socral or health, whether dlrect kmdrrect or cumulatrve Effects may also lnclude

(1), 1

(2) Ard an ‘agency&s complrance wrth NEPA when no envrronmental rmpact statement is
necessary.

{3) Facilitate, preparatron of an EIS when one is necessary.

An EA shall include brief drscus ons of the need for the proposal the alternatlves considered,

and the envuronmenta mpacts of the proposal and alternatrves and rnclude a listing of

agencies and persons consulted. 40 CFR § 1508.9. '

Envrronmental |mpact report (EIR}—A detarled statement prepared under CEQA descnbmg and
analyzing the significant environmental effects of a ‘project and drscussrng ways to mitigate
or avoid the effects. California Resources Agency, Title 14, section 15362

Envnronmental rmpact statement (ElSl——A detarled written statement as, requrred by section
102(2)(C) of NEPA. 40 CFR § 1508 11.

Expressway A divided artenal highway for through traffic with full or partial control of access and
generally with grade separations at major intersections. AASHTO. '
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Fill material —Any material used for the primary purpose of replacing an aquatic area with dry land
or of changing the battom elevation of a waterbody. The term does not include any poflutant
discharged into the water primarily to dispose of waste, as that activity is regulated under
section 402 of the CWA. 33 CFR § 323.2(e).

Finding of no significant impact (FONSI)—A document by a Federal agency briefly presenting the
reasons why an action/project will not have a significant effect on the human environment and
for which an environmental impact statement will not be prepared. It shall include the
environmental assessment or a summary of it and shall note any other environmental
documents related to it (1501.7(a)(5)). If the assessment is included, the finding need naot
repeat any of the discussion in the assessment but may incorporate it by reference. 40 CFR
§ 1508.13.

Freeway—An expressway with full control of access. AASHTO.

Headwaters—Headwaters means non-tidal rivers, streams, and their lakes and impoundmaents,
including adjacent wettands, that are part of a surface tributary system to an interstate or
navigable water of the U.S. upstream of the point on the river or stream at which the average
annual flow is less than five cubic feet per second. The Corps may estimate this point from
available data by using the mean annual area precipitation, area drainage basin maps, and the
average runoff coefficient, or by similar means. For streams that are dry for long periods of
the year, the Corps may establish the point where headwaters begin as that point on the

stream whera a flow of five cubic feet per second is equaled or excesded 50 percent of the
time. 33 CFR § 330.2(d).

High tide line—The line of intersection of the land with the water’s surface at the maximum height
reached by a rising tide. The high tide line may be determined, in the absence of actual data,
by 2 line of oil or scum along shore objects, a more or less continuous deposit of fina shell or
debris on the foreshore or berm, other physical markings or characteristics, vegestation lines, A
tidal gages, or other suitable means that delinaate the genaral height reached by a rising tide.
The line encompasses spring high tides and other high tides that occur with periodic frequancy
but does not include storm surges in which there is a departure from the normal or predicted
reach of the tide due to the piling up of water against a coast by strong winds such as those
accompanying a hurricane or other intense storm. 33 CFR § 328.3(d).

Human environment—Human environment shall be interpreted comprehensively to include the
natural and physical environment and the relationship of people with that environment. This
means that economic or social affects are not intended by themselves t6 requirs preparation
of an environmantal impact statemant. When an environmental impact statement is prepared
and economic or social and natural or physical environmental effects are interrelated, then the

en\_)ironmental impact statement will discuss all of these effects on the human environment.
40 CFR § 1508.14.

Intermodal planning group (IPG]—A regional organization of Federal agenmes set up to overses
transportation planning activities in the states of that region. It may inciude representatives
of the Federal Highway Administration, Coast Guard, Federal Aviation Administration, Federal
Railroad Administration, Federal Transit Administration, Department of Housing and Urban
Development, Environmental Protection Agency, and other Federal agencies. AASHTO.
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(solated waters— Those non-tidal waters of the U.S. that are: (1) not part of a surface tributary
system to interstate or navigable waters of the U.S.; and (2) not adjacent to such tributary
waterbodiesi- 33 CFR: § 330.2(el. c )

Jurisdiction by law—Jurisdiction by /aw means agency authonty to approve veto, or fnnance all or
part of the proposal 40 CFR § 1508 R T e 7 L S CI pr e

T e @ Ran

Latent travel demand The potentral number of tnps that could be made by people who cannot now
travel because of the inconvenience or unavailability of present modes or mablhty to use them.

Lead agency The agency or agencres preparmg or havmg taken pnmary responsxbrlrty for preparing
‘ : the envxronmental |mpact statement 40 CFR § 1508.16.. . .

o 3 F

Level of service (LOS)—-H) A quahtattve rating of the erfectrveness of a hrghway in servmg tratfic,
measured in terms of operating conditions. Note: the Highway Capacity Manual identifies
operating conditions ranging from “A” for free flow operations to*F" for forcéd or braakdown

. flow (see-glossary appendix). (2) The quality and quantity of transportation s‘er_vice provided,
including. ‘characteristics, that are quantifiable (safety; travel time; frequency,:travel cost,

. number of transfers) and those that are dlffrcult to quantn‘y (comfort availability; convemence,
modal image). AASHTO. E - LLET i '

Match— State or local funds required. by the Federal government to complement Federal funds for
a prOJeCt AASHTO [ESNE R AR N "-'"_"‘: B S ooy

Metropolitan planning. organization (MPO)—That organization designated as being. responsible,
* together- with: the: State;: for- conducting the: continuing, cooperative, and comprehensive
planning process under 23 U.S.C. 134 and 43 U.S.C. 1607. Itis the forum for cooperative
. transportation decisionmaking for the metropolltan plannmg area. 40CFR §.51.392; 23 CFR -
§ 450.104: R sabee A ‘ Sy
Metropolitan transportation plan—The official intermodal transportation plan that is developed and
adopted through' the: metropolitan. transportation pianmng process for the metropolitan
planning area. 23 CFR § 450.104. :

Mitigation— Mitigation IﬂCIUdES

(a): Avoiding the impact altogether by not taking a certain action or parts of an action.

(b) Minimizing. impacts by limiting. the degree or magnitude of the action and its
implementation.

{c) Rectifying the impact by repairing, rehabilitating, or restoring the affected environment.

(d) Reducing _or. eliminating the impact; over time by. preservatlon and.. maintenance

~ -, operations during the life of the action.. . w spt e

{e)} Compensating- for the impact. by replacmg or provrdmg substltute resources or

environments. 40 CFR § 1508.20.

o

Mode— A means of transportatlon Automobile travel, buses, light rail, dial-a-ride, etc., are different
* modes of travel. AASHTO.

Navrgable waters of the U S.—Navigable watars of the United States are those waters that are
subject to the ebb and flow of the tide and/or are presently used, or have been used in the
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past, or may be susceptible for use to transport interstate or foreign commerce. A
determination of navigability, once made, applies laterally over the entire surface of the
waterbody, and is not extinguished by later actions or events which impede or destroy
navigable capacity. 33 CFR § 328.4.

Network—(1) A system of links and nodes that describes a transportation system. (2) The

configuration of highways or transit routes and stops that constitutes the total system.
AASHTO. ‘

Notice of intent—A notice that an environmental impact statement will be prepared and considered.
The notice shall briefly: (1) Describe the proposed action and possible alternatives; (2)
Describe the agency’s proposed scoping process including whether, when, and whers any
scoping meeting will be held; and (3) State the name and address of a person within the

agency who can answer questions about the proposed action and the environmental impact
statement. 40 CFR § 1508.22,

Ordinary high water mark—That line on the shore established by the fluctuations of water and
indicated by physical characteristics such as clear, natural line impressed on the bank,
shelving, changes in the character of the soil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that consider the characteristics of
the surrounding areas. 33 CFR § 328.3(e).

Ownerloperator—A state, regional, or local transportation or transit agency or authority having
primary responsibility for the operation and maintenance of a specific transportation facility.

Peak period— That time during which the maximum amount of travel occurs; may be spacified as
the morning peak hour or the afternoon or avening peak hour or as both combined. AASHTO.

Performance standard— A formally established criterion for special activi{y which (a) outlines the
work involved:; (b) describes work methods and compaosition of efficient crews; and {(c} lists
the expected accomplishments or productivity rate. AASHTO.

Pipeline project—A transportation project that was extant on the date the “National Environmental
Policy Act and Clean Water Act Section 404 Integration Process for Surface Transportation
Projects in Arizona, California, and Nevada” MOU was signed.

Practicable — The term practicable means available and capable of being done after taking into

consideration cost, existing technalogy, and logistics in light of overall project purposes. 40
CFR § 230.3(q). S

Preliminary study—A generic term referring to the project assessment prepared in Arizona and
Nevada and the project study report prepared in California. These documents provide
preliminary project engineering and environmental information at the project programming
stage. ' ’ '

Public hearing— A public proceeding conducted for the purpose of acquiring information ar evidence
which will be considered in evaluating a proposed transportation project and/or a DA parmit
action and which affords the public an opportunity to present their views, opinions, and
information on such projects and permit actions. See 33 CFR § 327.3(a).
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Responsible agency—A CEQA term for a public ‘agency which proposes to carfy out of approve a
project, for whuch a lead agency i ss prvepa_nng or has p(epared an EIR or, negatxve declaratxon.
For the purposes ‘of CEOA the ferm responsible ‘agency includes all public’ agent:tes “other

lead agency which have, discretionary ap rove;! power ovar the P t. Cahforma

,zi'Resources"Agency, Title 14, section’ 15381

or f:!! matenal mto Waters “of the u. N pursuant to sect :n 404 of the Clean Water Act (CWA)
(33 U.S.C. 1344).

lndwsdual permxt A DA authonzatnon that is xssued foﬁowmg acase- by case evaluat;on of a

S 3< p \
pubhc interest pursuant fo 33 CFR Part 3207 33CFRS 32302(g).

General perrmt-—A DAhauthonzatlon.t‘hat is xssued\: on a nat onWlde of regzonal basxs for a

lar m nature and Cause only minimal
“individual and cumulativ envuronmentai xmpacts or’

{2) The general permxt would resuit in avo:dmg unnscessary duphéatxon of regulatory
contro} exercised by another Federal, state, or local agency provided it has
been determmed that tha envxronmenta! consequences of the ‘action are
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individually and cumulatively minimal. (See 33 CFR § 325.2(e) and 33 CFR

Part 330.) 33 CFR §§ 322.2(f) and 323.2(h).
Regional permit— Reglonal perrmts are a type of general permit. They may be issued by
a division or district engineer after compliance with the other procedures of the
section 404 permit regulations. If the public interest so requires, the issuing
authority may condition the regional permit to require a case-by-case reporting and
acknowledgement system. However, no separate applications or other
authorization documents will be required. 33 CFR §§ 325.2(e)(2)and 325.5(c)(1).
Nationwide permit—Nationwide permits are a type of general permit and represent DA
authorizations that have been issued by the regulation (33 CFR Part 330) for
cartain specified activities nationwide. If certain conditions are met, the specified
activities can take place without the need for an individual or regional permit. 33

CFR § 325.5(c)(2).

Letter of permission (LOP)—Letters of parmission are a type of permit issued through an
abbreviated processing procedure which includes coordination with Federal and state
fish and wildlife agencies, as required by the Fish and Wildlife Coordination Act, and a
public interest evaluation, but without the publishing of an individual public notice. 33
CFR § 325.2(e){(1).

Sensitive species—Plant or animal spécies which are (1) Federal listed or proposed threatenad or
endangered species, or candidate species; (2} bird species protscted under the Migratory Bird
Treaty Act; (3) species protected under State endangered species laws and tegulations, plant
protection laws and regulatlons Fish and Gama codes, or species of special concern listings

and policies, or (4) species recognized by national, stats, or local environmental organizations
{e.g., the California Native Plant Society).

Sight distance—The length of highway visible to the driver. AASHTO.

Special aquatic sites—Those sites identified in 40 CFR 230 Subpart E (i.e., sanctuaries and refuges,
wetlands, mud flats, vegetated shallows, coral reefs, and riffle and pool complexes). They
are geographic areas, large or small, possessing special ecological characteristics of
productivity, habitat, wildlife protection, or other important and sasily disrupted ecological
values. These ‘areas ara generally recognized as significantly influencing or positively

contributing to the general overall environmental health or vitality of the entire scosystem of
a region. 40 CFR § 230.3(q-1).

Special expertise— Special expertise means statutory responsibility, agency mission, or related
program experience. 40 CFR § 1508. 26.

State transportanon xmprovement program (STIP) A staged, multlyear statewide, intermodal
program of transpor’tatlon projects which is consistent with the statewde transportation plan
and planning processes and metropohtan plans, TIP’s, and processes 23 CFR § 450.104.

Tidal waters—Those waters that rise ‘and fall i |n a predlctable and measurable rhythm or cycle due
to the gravitational pulls of the moon and sun “Tidal waters end where thé rise and fall of the

water surface can no Jonger be practrcally measured in a predrctable rhythm due to masking
by hydrologic, wind, or other effects. 33 CFR § 328.3(f).

Tiered EIS— Tiering refers to the coverage of general matters in broader anvironmental impac
statements (such as national program or policy statements) with subsequent narrowe.
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statements or environmental analyses (such, as reg:onal:or;basmw:de program statements or
ultnmately Slte specnf:c statements) mcorporatmg by ref ence the general discussions and

‘_e)quer‘]tly prepared. Tiering

'npe 40, CFR § 1508, 28"

Traffic — The vehicles or persons passing a spacifisd paint during a giv'grx‘ p:e;*;'od‘v
average, dally trafﬁc (AADT)——DanIy r_aff

during a 24-hour period. Unless otherwise étate fﬁe beruod isa year
Generated traff'_c. New tgaffgp that develops as ah_,{gas_g__l!t oﬁf a,n |mprovement or Iand .use

Induced traffic—Traffic that isincreased on a facility or route not by normai growthybut solely
improvement or changs in the facility. AASHTO.

Transportation systems management (TSM)—A part of the transportation planning process which
identifies short-range, low-cost improvements for the urban transportation system (including
both roads and public transportation). Its goal is to insure the most efficient use of the
present transportation system, and it may identify improvernents such as better fare
structures for buses, traffic engineering changes, and new management systems for public
transportation. AASHTO.

Vehicle miles of travel (VMT)— A measurement of the total miles traveled by all vehicles in an area.
AASHTO.

Volume — The number of vehicles passing a given point during a specified period of time. AASHTO.

Waters of the U.S.—The term waters of the United States means
(1)  All waters which are currently used, or were used in the past, or may be susceptible to

use in interstate or foreign commerce, including all water which are subject to the
ebb and flow of the tide;

(2) All interstate waters including interstate wetlands; -

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds, the use, degradation or destruction of which could
affect interstate or foreign commerce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for recreational
or other purposes; or

February 1994 Page 53



Glossary ey

fii} ~ From which fish or shellfish are or could be taken and sold in interstate or
foreign commerce; or
(iiy Which are used or couid be used for industrial purposes by industries in
interstate commerce;
(4) All impoundments of waters otherwxse defined as waters of the United States under this
definition;
(5) Tributaries of waters ldentnfled in paragraphs (1)-(4);
(6) The territorial seas;
(7) Wetlands adjacent to waters (other than waters that are themselves wetland) identified
in paragraphs (1)-(6).
Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of CWA (other than cooling ponds as defined in 40 CFR § 123.11(m) which also
meat the criteria of this definition) are not waters of the United States. 33 CFR § 328.3(a):
40 CFR § 230.3(s).

Weaving—The crossing of traffic streams moving in the same general direction'accomplished by
merging and diverging. AASHTO.

Weaving section— A length of one-way roadway at one end of which two one-way roadways merge
and at the other end of which they separate. AASHTO.

Wetlands—The term wetlands means these arsas that are inundated or saturated by surface or
ground water at a frequency and duration sufficient to support, and that under normal
circumstances do support, a pravalence of vegstation typically adapted for life in saturated
soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas. 33
CFR § 328.3(b); 40 CFR § 230.3(t).
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L Introduction

This paper 1s intended to facilitate open dialogue among the South Orange County
Infrastructure Improvement Project (SOCTIIP) Collaborative members on the following
regulatory-related issues: the Corps’ Section 404 of the Clean Water Act (CWA)
permitting process; the roles and responsibilities of the applicant, the federal resource
agencies, and the public during the regulatory decision-making process; and the
interrelationship of SOCTIIP with the California NEPA/404 Integration Process
Memorandum of Understanding (MOU) (1994).

II. The Basics of the NEPA/404 MOU

As a matter of context, the MOU outlines several key milestones in the environmental
review and permitting process that require federal agency concurrence before moving
forward to the next step. These formal concurrence points generally correlate in timing
with the major National Environmental Policy Act (NEPA) procedural steps and are as
follows:

o Pre-Scoping - no formal concurrence points
e Scoping — no formal concurrence points

e Draft EIS Development -- final concurrence required on:
- The NEPA purpose and need/404 basic and overall project purpose;
- Cnteria for alternative selection; project alternatives to be evaluated in the
draft EIS;

- Corps verification of jurisdictional determination;

o Draft EIS Circulation/Section 404 Public Notice of EIS Document — no formal
concurrence points '

e Final EIS Development — preliminary agreement required on:

- Preferred alternative compliance with the Guidelines;

- Written USFWS agreement in the project mitigation plan

- Non-jeopardy biological opinion from USFWS/NMFS

- Section 401 certification from RWQCB(s)

- Corps and EPA preliminary agreement that the final EIS NEPA
preferred/section 404 LEDPA ‘

- Corps and EPA preliminary agreement project will not significantly degrade
the aquatic environment .

- Corps and EPA preliminary agreement the project mitigation plan and
implementation schedule is adequate

o Final EIS Circulation/Section 404 Public Notice of Proposed Permit ~ no formal
concurrence points




¢ Development of Record of Decision — no formal concurrence points

¢ Corps Permit Decision — no formal concurrence points.

Achieving concurrence at each of these checkpoints is intended to streamline the
environmental evaluation processes by providing a higher degree of assurance that
substantive issues identified by resource and regulatory agencies under their respective
statutory purviews are addressed within an appropriate and timely manner such that they
will not be revisited later in the process. The MOU also helps to ensure that both the
procedural aspects of the National Environmental Policy Act (NEPA) and the substantive
requirements of the CWA are fulfilled through one integrated process. The mechanics of
this integration are relevant in that the 404(b)(1) Guidelines (“Guidelines”) alternatives
analysis can often be more stringent (i.e., more rigorous) a process than the NEPA
procedural requirements of consideration and public disclosure. For this reason, the
MOU recommends the draft Environmental Impact Statement (DEIS) contain a separate
chapter on the 404(b)(1) alternatives analysis. The resultant effect of the implementation
of the MOU is an efficient, expeditious, and fiscally responsible decision-making process
that optimizes the protection and enhancement of aquatic resources. In all cases, the
MOU does not diminish, modify, or otherwise affect the statutory or regulatory
authorities of the agencies involved. Accordingly, the Corps remains responsible for
controlling every aspect of the 404(b)(1) analysis, while the U.S. Environmental
Protection Agency (EPA) retains their advisory role, 404(q) elevation options, and 404(c)
veto authority under section 404 of the CWA.

III. The Corps Mandate under the Clean Water Act

The Corps’ mandate under the CWA is to maintain and restore the physical, chemical,
and biological integrity of the nations waters. To this end, the Corps is responsible for
ensuring full compliance with its own implementing regulations as well as the Guidelines
for all applicable Department of the Army (DA) section 404 of the CWA permits. As
part of this statutory compliance, any project that proposes to discharge dredged or fill
material into waters of the United States (“WofUS”) and requires a standard individual
permit, the Corps is required to: define the basic project purpose (i.e., water
dependency); establish the overall project purpose; solicit public comments; select the
least environmentally damaging practicable alternative (LEDPA); and assure that the
proposed action is not contrary to the public interest. The following sections, IV through
IX, offer additional discussion on these key requirements.



IV. The Substantive Requirements of the 404(b)(1) Guidelines

The fundamental precept of the EPA’s Guidelines is that discharges of dredged or fill
material into WofUS, including wetlands, should not occur unless it can be demonstrated
that such discharges, either individually or cumulatively, will not result in unacceptable
adverse effects on the aquatic ecosystem. The Guidelines specifically require that “no
discharge of dredged or fill material shall be permitted if there is a practicable
alternative to the proposed discharge which would have less adverse impact on the
aquatic ecosystem, so long as the alternative does not have other significant adverse
environmental consequences.” [40 CFR 230.10(a)] The applicant bears the burden of
proof for all the tests of 40 CFR 320.10 to demonstrate to the Corps that his project, or
any part of it, should be built in the WofUS. The Corps will evaluate the applicant’s
evidence and determine, independently of the applicant’s wishes, whether all the
requirements of the Guidelines have been satisfied (Dept. of the Army, 1993; 1989).

The following excerpts are taken verbatim from the EPA’s final rule for the Guidelines
for Specification of Disposal Sites for Dredged or Fill Material published in the Federal
Register (dated December 24, 1980). These four criteria are viewed as the “guts” of the
Guidelines and must be satisfied in order for the Corps to determine that a proposed
activity is compliant with the Guidelines.

o “Alternatives Analysis” 40 CFR 230.10(a): Except as provided under 404(b)(2),
no discharge of dredged or fill material shall be permitted if there is a practicable
alternative to the proposed discharge which would have less adverse impact on
the aquatic ecosystem, so long as the alternative does not have other significant
adverse environmental consequences. An alternative is practicable if it is
available and capable of being done after taking into consideration cost, existing
technology, and logistics in light of the overall project purposes. If'it is otherwise
a practicable alternative, an area not presently owned by the applicant, which
could reasonably be obtained, utilized, expanded or managed in order to fulfill the
basic purpose of the proposed activity may be considered.

e ‘“Environmental Restrictions/Violations of Law” 40 CFR 230.10(b): No
discharge of dredged or fill material shall be permitted if it: (1) causes or
contributes, after consideration of disposal site dilution and dispersion, to
violations any applicable State water quality standard; (2) violates any applicable
toxic effluent standard or prohibition under section 307 of the Act; (3) jeopardizes
the continued existence of species listed as endangered or threatened under the
Endangered Species Act (ESA) of 1973, or results in likelihood of the destruction
or adverse modification of a habitat which is determined ...[to] be critical habitat
under the ESA; (4) violates any requirement imposed by the Secretary of
Commerce to protect any marine sanctuary designated under Title 1II of the
Marine Protection, Research, and Sanctuaries Act of 1972,




e  “No Significant Degradation” 40 CFR 230.10(c): Except as provided under
404(b)(2), no discharge of dredged or fill material shall be permitted which will
cause or contribute to significant degradation of the WofUS.

e “Minimizing Adverse Effects” 40 CFR 230.10(d): Except as provided under
404(b)(2), no discharge of dredged or fill material shall be permitted unless
appropriate and practicable steps have been taken which will minimize potential
adverse impacts of the discharge on the aquatic ecosystem.

V. Defining Project Purposes & Rebuttable Presumption Test

The basic project purpose defines the project purpose in its most simplistic terms and is
determined to establish whether a proposed action is water dependent. For example, the
proposed development of a marina 1s considered a water dependent activity; whereas,
construction of a residential development is not—its basic project purpose is shelter. For
SOCTIIP, the basic project purpose is regional vehicular transportation, which is not a
water dependent activity. Therefore, it is presumed that practicable alternatives are
available that would result in less adverse impacts to special aquatic sites, including
wetlands. Specifically, because the placement of fill materials is proposed in wetlands
and the activity or action is not water dependent, the Guidelines require that practicable
alternatives are presumed to exist that have less adverse impacts on the special aquatic
site, unless demonstrated otherwise (a rebuttable presumption test), provided that the
alternative does not have other adverse environmental impacts. To rebut this
presumption, the applicant is usually required to examine both off-site and on-site
alternatives. Section VII further addresses the rebuttable presumption test in the context
of the LEDPA.

The overall project purpose is the basic project purpose in consideration of the general
objectives of the applicant, cost, logistics, and existing technology. It provides for a more
specific definition of the purpose and need of an applicant’s project. The overall project
purpose must be specific enough to define the applicant’s needs, but not so restrictive as
to preclude all discussion of alternatives. The overall project purpose is used for
evaluating practicable alternatives under the Guidelines. The Guidelines require that if
the overall purpose of a project is practicably met through several alternatives, the Corps
can only authorize the LEDPA. 1In the case of SOCTIIP, the signatory agencies to the
MOU provided formal concurrence on the overall project purpose as part of the Phase I
Collaborative process. Formal agreement was also reached on the range of project
alternatives, including the No Federal Action that would undergo further analysis during
the Phase I1 Collaborative process.



VI. “Practicability” as part of the LEDPA

The Guidelines define the concept of practicable alternative as one which is available?
and capable of being done? after taking into consideration cost, existing technology, and
logistics in light of the overall project purposes. 1fit is otherwise a practicable
alternative, an area not presently owned by the applicant which could reasonably be
obtained, utilized, expanded or managed in order to fulfill the basic purpose of the
proposed activity may be considered [40 CFR 230.10(a)(2)]. In the context of section
404 of the CWA, the term “practicable” takes on a very specific meaning. Often,
applicants will incorrectly conclude an alternative is not practicable because it meets with
strong public opposition, it neglects to garner local political support, or it fails to result in
the highest profit or greatest transportation benefit. Practicability is not defined by
thresholds or degrees; that is, an alternative is either practicable or it is not practicable.

Based on its definition, the Corps considers three basic factors when determining
practicability: costs, logistics, and existing technology. While acknowledging that
“practicability” is not specifically defined in regulation, its ambiguity affords flexibility
in the decision-making process to account for varied conditions and circumstances on a
project-by-project basis. Each proposed action that falls under the Corps’ section 404
regulatory purview can be unique in its purpose, use type, cost, and scope, as well as in
the magnitude of impacts, the scarcity of natural resources (e.g., wetlands) affected by the
proposed action, and the functions and values of the aquatic ecosystem being impacted.
The specific criteria and/or metrics used to assess and substantiate these three factors are
likely to vary from project to project. Since there is no prescribed formula for
determining practicability that can be applied unilaterally to all projects, it is especially
important to ensure the decision making process is transparent to both the applicant as
well as the public, and is conducted in a manner which protects the Corps’ independent
and unbiased regulatory decisions. While the Corps should consider the views of the
applicant regarding the project’s purpose and practicability of alternatives, the Corps
must determine if the range of alternatives is sufficient and evaluate these matters of
practicability with no control or direction from the applicant, and without undue
deference to the applicant’s wishes (Dept. of the Army, 1993; 1989).

Cost. While the applicant’s preference to minimize project costs is a factor the Corps
may consider, cost alone must not be allowed to control or unduly influence the Corps’
definition of project purpose or “practicable alternative,” or any other part of the
404(b)(1) evaluation. The preamble to the Guidelines states the following on this point:
“The mere fact that an alternative may cost somewhat more does not necessarily mean it
is not practicable.” However, as the Guidelines’ preamble further states: “If an alleged

' “Available” means obtainable for meeting the project purpose. Available sites may include property
already owned by a permit applicant, as well as properties that could be obtained, utilized, expanded, or
managed.

2 “Capable of being done” means that it is possible to achieve the basic project purpose on a given site,
after considering cost, existing technology, and Jogistics.



alternative is unreasonably expensive to the applicant, the alternative is not
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‘practicable’.

Furthermore, the preamble clarifies how cost is to be considered in the determination of
practicability: '

Our intent is to consider those alternatives which are reasonable in terms of the
overall scope/cost of the proposed project. The term economic [for which the
term “‘cost” was substituted in the final rule] might be construed to include
consideration of the applicant’s financial standing, or investment, or market share,
a cumbersome inquiry which is not necessarily material to the objectives of the
Guidelines.

Existing Technology. In their discussion, Yocom and others (1989) provided an example
.of a project alternative that would not meet the standard of “capable of being done”. This
example entails the construction of a dam at a specific location that is determined to be
seismically unsound. Despite it being physically possible to construct the structure at that
particular site in a cost-effective manner, it is not technically sound or technically feasible
to do so. Therefore, in this example, the alternative located at the seismically unsound
site would be determined impracticable.

VII. “Least Environmentally Damaging” as part of the LEDPA

As mentioned previously, the Guidelines state no discharge of dredged or fill material
shall be permitted if there is a practicable alternative to the proposed discharge, which
would have less adverse impact on the aquatic ecosystem, so long as the alternative does
not have other significant adverse environmental consequences. For non-water
dependent projects that affect wetlands or other special aquatic sites, there is a
presumption that must be rebutted by the applicant. This presumption is that practicable
alternatives that do not involve special aquatic sites are presumed available, unless
clearly demonstrated otherwise. In addition, where a discharge is proposed for a special
aquatic site, all practicable alternatives to the proposed discharge, which do not involve a
discharge into a special aquatic site, are presumed to have less adverse impact on the
aquatic ecosystem, unless clearly demonstrated otherwise by the applicant (EPA, 1980).
As with “practicability”, the specific criteria and/or metrics used to assess and
substantiate the *least environmentally damaging” alternative are likely to vary from
project to project. Based on information furnished for the SOCTIIP, the scope, intensity,
and permanence of its resultant environmental consequences on the aquatic ecosystem,
sensitive wildlife habitats, and threatened and endangered species will likely merit a
rigorous and comprehensive assessment of environmental factors/criteria when
determining the “least environmentally damaging” alternative. Through this process, the
environmental effects, including the net overall environmental harm, of the proposed
action for SOCTIIP will be examined holistically and not necessarily sequentially or in
isolation.



When it is determined that no identifiable or discernable difference in adverse impact on
the environment exists between the applicant’s proposed alternative and all other
practicable alternatives, then the applicant’s alternative is considered as satisfying the
requirements of Section 230.10(a). Even where a practicable alternative exists that would
have less adverse impact on the aquatic ecosystem, the Guidelines allow it to be rejected
if it would have “other significant adverse environmental consequences.” As explained
in the preamble to EPA’s Guidelines, this allows for consideration of “evidence of
damages to other ecosystems in deciding whether there 1s a ‘better’ alternative.” Hence,
in applying the alternatives analysis required by the Guidelines, it is not appropriate to
select an alternative where minor impacts on the aquatic environment are avoided at the
cost of substantial impacts to other natural environmental values (Department of Army,
1093; 1989; EPA, 1980).

VIII. The Public Interest Determination

The public interest determination involves much more than an evaluation of the impacts
to wetlands. Once the project has satisfied the Guidelines, the project must also be
evaluated to ensure that it is not contrary to the “public interest” (33 CFR 320.4). There
are 20 public interest factors listed in 33 CFR 320.4. A project may have an adverse
effect, a beneficial effect, a negligible effect or no effect on any or all these factors. The
Corps must evaluate the project in light of these factors, other relevant factors, and the
interests of the applicant to determine the overall balance of the project with respect to
the public interest. The following general criteria of the public interest review must be
considered in the evaluation of every permit application: :

a. The extent of the public and private need for the project;

b. Where unresolved conflicts exist as to the use of a resource, whether there are
practicable alternative locations or methods that may be used to accomplish the objective
of the proposed project;

c. The extent and permanence of the beneficial or detrimental effects the proposed
project is likely to have on the private and public uses to which the project site is suited.

The decision whether to authorize or deny the permit application is determined by the
outcome of this evaluation. The specific weight that each factor is given is determined by
its relevance to the particular proposal/project. Accordingly, how important a factor is
and how much consideration it deserves will vary with each proposal. A specific factor
may be given great weight on one proposal, while it may not be present or as important
on another. However, the Corps regulations require full consideration and appropriate
weight be given to all comments, including those of federal, state, and local agencies, and
other experts on matters within their expertise. In addition to the needs and welfare of -
the people, the other public interest review factors are:



» Conservation « Shoreline erosion and accretion

+ Economics  Recreation

« Aesthetics » Water supply and conservation
+ General Environmental Concerns + Water quality

« Wetlands + Energy needs

« Fish and wildlife values « Safety

« Flood hazards + Food and fiber production

« Floodplain values + Mineral needs

+ Land use * Property ownership

+ Navigation * Historic and cultural resources

In general, the Corps’ public interest review for SOCTIIP is expected to occur in two
phases: 1) during the 60-day public review of the DEIS/DSEIR and the concurrent 30-
day public review of the Corps’ Public Notice, which will identify the full range of
alternatives being considered for a DA permit; and 2) during the 30-day review of the
FEIS/FSEIR and the Corps’ final Public Notice which will address the applicant’s
preferred alternative/preliminary LEDPA. Public comments received during these
review periods will be considered and incorporated, as appropriate, into the Corps’ final
DA permit decision.

IX. Conclusion

The selection of the LEDPA and the Corps’ public interest determination can involve a
rather elaborate process that entails a balanced approach of evaluating the environmental
consequences of a proposed project in consideration of the interest of the public and the
applicant. An extensive review process is especially relevant for large, controversial, and
potentially environmentally damaging projects. In many cases, the Corps must evaluate a
trade-off analysis between impacts to aquatic resources and other substantial adverse
environmental effects. Each alternative must be weighed carefully and in consideration
of the criteria set forth in the Guidelines. It is incumbent upon the applicant to
demonstrate the LEDPA; however, the final decision rests solely with the Corps.

In sum, for a proposed activity that would result in the discharge of dredged or fill
material into WofUS to be permitted by the Corps, it must be found to be the LEDPA and
in the public’s interest. A proposed project that may be determined to be the LEDPA, but
is found to be contrary to the public interest must be denied. Conversely, a project that is
determined to be in the public interest, but is not the LEDPA, similarly must be denied.
The burden of proofto demonstrate compliance with Guidelines rests with the applicant.
In such cases where insufficient information is provided for the Corps and EPA to
determine whether an alternative complies with the Guidelines (and NEPA), the
Guidelines explicitly require that no Section 404 permit be issued [40 CFR
230.12(a)(3)(iv)].
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Notes re NEPA /404 MOU

For response to Col. Magness statement that “SOCTIIP collaborative is intended to
garner varying viewpoints on technical and policy matters, and openly discuss such
issues in an effort to streamline multi-agency decision-making.” (page 4 of April 7 letter)

White Paper prepared by USACOE in consultation with EPA, February 2004
(SOCTIIP Section 404 of the Clean Water Act “The 404(b)(1) Guidelines and the
Public Interest Review”

Purpose of MOU and Collaborative

“Achieving concurrence at each of these checkpoints 1s intended to streamline the
environmental evaluation processes by providing a higher degree of assurance that
substantive issues identified by resource and regulatory agencies under their respective
statutory purviews are addressed within an appropriate and timely manner such that they
will not be revisited later in the process.” (page 2)

“The MOU also helps to ensure that both the procedural aspects of ...NEPA ...and the
substantive requirements of the CWA are fulfilled through one integrated process.”

(page 2)

Seiection of Preferred Alternative/LEDPA

“When it is determined that no identifiable or discernable difference in adverse umpact on

the environment exists between the applicant’s proposed alternative and all other
practicable alternatives, then the applicant’s alternative is considered as satisfying the
requirements of Section 230.10(a).” (p. 7)

“In many cases, the Corps must evaluate a trade-off analysis between impacts to aguatic
resources and other substantial adverse environmental effects. Each alternative must be
weighed carefully and in consideration of the criteria set forth in the Guidelines. It is
incumbent upon the applicant to demonstrate the LEDPA; however, the final
decision rests solely with the Corps.” (emphasis added) (p. 8)

“The burden of proof to demonstrate compliance with (sic) Guidelines rests with the
applicant.” (p. 8)

“No predetermined formula for determining the LEDPA could be identified in the
Guidelines to reflect these various conditions. Instead, the Guidelines rely on the
applicant, the regulatory and resource agencies, and the public to provide the best
information on project related impacts. This information provides the basis of the
evaluation criteria against which alternatives can be compared and which informs the
Corps’ best professional judgment in, ultimately, making the LEDPA determination.”
(Recommendation for a Multi-dimensional Evaluation to Amrive at a “Permittable”
Project” following the White Paper)



See paragraph on possible process, referencing the “opportunity to the SOCTIIP
Collaborative to facilitate the Corps LEDPA determination” and the use of the agency’s
expertise to “define the evaluation criteria, including specific parameters and the measure
(the metric) for each parameter.” (Recommendation for a Multi-dimensional Evaluation)

M:\Environmental\Response April08USACOELetter\Collabpurpose.doc
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Table 1.0 SOCTIIP Preliminary gpyironmental Impact Matrix
(Updated 9/18/03)

CANDIDATE ALTERNATIVES FOR ELIVIINATION '
2 g 8
2 R 39 g 3 ig iz s £2 1‘
=5 E H b £5 i 5 E = 2 |
it 53 33 &3 e 23 33 5% &3 g i 2
Evaluation Criteria Measured Parameter g é g £ B -E EE E E S;E; § \E, ;';fg EE 5 2
) . u Acres of riparian ecosystems I=107.2 1=87.0 =538 1=359,5 1=255 1=3538 1=27.6 I=182 1=226 1=21.6 I=387 1=49.0 I=429 =537 I=499 1=23.1 =92 I1=13.7 1=0
ekt soent °§ctf(-f“d directly impacted by the corridor| U = 160.1 U=1236 U=66.1 U=652 U=345 U=427 U=363 U=355 U=337 U=216 U=403 U=534 U=456 U=602 U=574 U=320 U=92 U=137 u=0
Jparian Eeosysiem. TP ) |tootprints. (19) (18) 17 (16) ) an ©) ) ’ 6) O] (10) (13) (12) (15) (14) ®) @ ® ()
St st VisienscoP UL o | Homroalfoed s vocal 1=6.43 1=466 1=578 I1=331 I1=1.78 1=2.58 1=1.89 1=09 =171 I=1.60 1=32 I=35 I1=34 =351 I1=5.06 I1=141 I1=1.05 I=%.182 LI]=%
irect Impacts: Waters of U.S. an ormalized rank scores for a _ _ _ i _ = = = - _ - = = = =(. =
Ribarian Ceosystem mpecis (2} | eriteriarfor cortidor factprints, U (—1 g;ﬂ U (—1471582 U (—1 2542 U(—1’2)589 U =(71)462 U (=lg,)25 U —(81).71 U=1.09 U (91).80 U (51).21 U(HL))A U(132).9 U(;42).9 U (_1 370 U (11542 i (61).35 U (30).81 U o ”
2 @ -
Future Traffic Demand (Year 2025) |Congested percent of daily 4.4% 9.6% 3.7% 4.2% 3.5% 153% 3.5% 15.3% 15.9% 2.7% 4.4% 4.4% 4.2% 3.4% 8.8% 8.8% 12.1% 1% 16.7%
) traffic on I-5 in year 2025 (a) 5) (14) (6) ) 4 (16) @ (16) (18) @ ©) )] @) 3) (12) (12) ©@15) €Y) (19)
; 20
Traffic Flow and Congestion - ‘l-l:ﬁ';ael g::r: g«:f;/:?gl:yﬁave[ 20 9 17 21 18 1 18 1 3 10 @) 20 21 18 8 8 3 20 b =
Systemwide Travel Time Saving (6) (expressed in thousands) (b) 3 (12) (10 (©)] (7) 17 (M (17) (16) an &) ©) ™ (13) a3 =) (3) {19
Total Costs UI:$$187122 1=3515 1=$1,167 | 1=$1,678 | 1=$1,594 1=$233 I=$1,791 1=5341 1=$215 1=$711 1=8770 1=$729 I=$1,122 1=$512 1=$962 1=$0
Project Cost In Millions (9) ($ in millions) (17; U=%667 U=$§1413 U=$1,954 U=2$1,871 U=%290 U=$2,139 U=8%410 U=2$330 $2,143 U=23884 U=25§928 U=29$896 U=81379 U=$628 U=$1,020 $522 $2,401 U=3$0
. ) (14) (16) (15) @ an @ ®) (18) ®) (10) ® (13) © an ®) d%) M
. I=8%435 1=5§57.2 1=1868.6 1=$79.9 I1=888.6 1=$233 1=899.5 I=8341 1=3%71.7 o 1=835.6 I1=838.5 I1=8347 I1=5§62.3 I=364 1=3$120 I=%0
; - 214 $140 $120 _
i e po i et el U=$581 | U=$741 | U=$831 | U=$930 | U=$104 | U=$290 | U=8119 U=$410 | U=8110 3;17) U=$442 | U=3464 | U=$427 | U=$766 | U=$785 | U Zgzs 6) (14) U(—1 )$0
5) (6) ©) (10) (1 18) 13) (19) (12) (3) @ @ (@] ®
o I=0 I1=0 1=685 =32 1=701 I=0 1=593 1=0 I1=0 I=0 I=0 1=0 1=593 =2 =8 263 338 1=0
Impacts to Residences (7) ‘:'"";g:::‘g\f/\;e(f;i]?g“;l stuetires U=0 U=0 U=1703 U=56 U=704 U=0 U=602 U=0 U=0 (81998) U=0 U=0 U=0 U=602 U=14 U=92 (13) a8 U=0
(1 160) (16) (11) (17) 1 (14) ) M (€9) ¢ 6] (14) (10) (12) ®
I=No I="Yes I="Yes =
I Physically divides an _ _ . I=No I=Yes I=No I="Yes I=No I=No I=No I1=No I=No I=Yes I=Yes I="Yes
Community. Distuption (3) established community U=No U=Yes U=Yes U=No U="Yes U=No U= Yes U=No U=No No U=No U=No U=No U="Yes U=Yes U=Yes No Yes No
i £ Habitat | AcTes of Venturan-Diegan 1=387 1=180 1=222 1=402 I1=197 I=112 1=203 1=76 1=118 53 1=371 1=402 1=347 I=169 1=161 =190 P 19 =0
gy pacts: Ecasystem [ HABIE!) Goastal Sage Serub directy U=520 U=257 U=315 U=499 U=224 U=140 U=232 U=108 U=198 @ U=388 U=424 U=348 U=185 U=178 U=217 s @ U=0
impacted by corridor footprints. (19) (13) (14) 18) (11 0} 12) 3 ©) (16) 17 (15) 8) @) (10) (@8]
Direct Impacts: Ecosystem / Habitat ﬁz:)sl:zlrcofa:i?;n;?egaza;ﬁaefl?er- le= 13 =5 Lol 1=15 1=13 1=3 I=13 1=3 I=7 3 1=29 =10 =11 I=8 =6 S 3 0 1=0
ISR i b et e U=21 U=13 U=21 U=2 U=15 U=5 U=15 U=7 U=10 o U=9 U=10 Uu=11 U=9 =7 b=13 3) 1 U=4
footprints. (17) 13) 17) (19) 15) (5) (15) (6) (10) ®) (10) (12) ®) 6 (14 (&Y
Alters existing surface water
volumes in a manner that would I=No I=No I=No I=No I=No I=No I=No I=No I=No N I=No I=No I1=No I=No I=No [=No No No 1=No
result in substantial erosion or U=No U=No U=No U=No U=No U=No U=No U=No U=No = U=No U=No U=No U=No U=No U=No No
Indirect Impacts: Waters of U.S. and| siltation on or off site; or
Riparian Ecosystem impacts
Creates or contributes runoff
water that would exceed MEP I=No I=No I=No 1= 1=2o I=No I=No I=No I=No i I=No I=No I=No I=No I=No I=No No No I=No
(Maximum Extent Practicable). U=No =15 U=No U=No g U=No U=No U=No U="No 0 U=No U=No U =No U=No U=No U=No =No

(1) Direct Impacts to Waters of the United States and Riparian Ecosystems, measured in acres of riparian within the disturb limits. . ) 5
(2) The normalized rank sceres were calcuated for two groups of Attematives: (1) All initial corridors, AlO, AIP and I-5 Action Altematives and (2) all ultimate corridor alternatives, AiO, AIP and I-5 Altematives. Therefare, formeAIOxA": and |-5 Aliemnatives, normalized rankings when compared to the initial (1) and the ultimate (U) coridor altemnatives are provided.

{3) Defined as the aumber of acres of coastal sage scrub within the disturbance limits of the Alternative. Rankings are shown in ( ). The lower the ranking number, the better the performance of the Alternative for this measure.
(4} Defined as the number of areas within the disturbance limits of the altematives documented as gnatchers "use areas". This number may represent an individual, pair, or occasionally family groups. Rankings are shown in ( ) The lower the ranking number, the better the performance of the Alternative for this measure.

(5) Defined as the percent of each day that traffic on [-5 operates under congested conditions in 2025. Rankings are shown in ( ). The lower the ranking number. the better the performance of the Altemative for this measure.
(8) Defined as the total hours of vehicle travel time saved per day, expressed in thousands of hours. Rankings are shown in ( ). The lower the ranking number, the better the performance of the Altemative for this measure.

(7) Defined as the number of residential units within the disturbance limits that would be dispaced by the altemative. Rankings are shown in ( ). The lower the ranking number, the better the performance of the Attenative for this measure.

(8) Defined as the creation of new infrastructure across a community and acquisition of residential units in that community resulting in disruption of an existing community. Rankings are shown in ( ). The lower the ranking number the better the performance of the Alternative for this measure. .

(9) Project costs include right-of-way, mobilization, clearing/erosion control, grading. roadway, structures, drainage, utilities and other development costs including final desian and estimated mitigation costs based on past mitigafion cosls for other TGA comidor projects. Rankings are shown in ( ). The lower the ranking number, the better the performance of the Altemative for this measure.
(10) Total project costs divided by total hours of vehicle time savings. Rankings are shown in ( ). The lower the ranking number, the better the performance of the Alternative for this measure.

(11) There are no project costs and no travel time savings for the No Action Alternative.
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SOCTIIP EIS/SEIR

TABLE 1.1

EVALUTION MATRIX FOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE

SUMMARY OF ADVERSE IMPACTS BEFORE MITIGATION

Parameter

FEC-M

FEC-W

CcC

CC-ALPV.

A7C-FEC-M

AT7C-ALPY

AlOQ

1-5

No Action

TRAFFIC CONDITIONS

TRAFFIC

Future Traffic Demand (Year
2025). Congested percent of
daily traffic on I-5 in year 2025

3.4%

3.4%

2.4%

7.8%

3.2%

7.8%

11.3%

1%

15.9%

Traffic Flow and Congestion -
System wide Travel Time Saving.
Total Hours of Vehicle Travel
Time Savings Per Day (expressed
in thousands).

20

21

Project Cost Effectiveness in
Thousands'. Cost per hour travel
time saved. (expressed in
thousands)

I=§385
U= %464

[=3356
U=13442

1=562.3
U=8§76.6

I=3%64
U =378.5

[=1334.7
U=§42.7

I=35120
U=25%128

5120

Not apphicable.

Operations: intersections, freeway
segments and ramps that
experience peak hour beneficial

33 locations (21
intersections, six
freeway segments and

33 locations (21
intersections, $ix
freeway segments and

32 locations (20
intersections, six freeway
segments and six ramps).

18 locations (12
intersections, three
freeway segments and

32 locations (20
intersections, six
freeway segments and

18 locations (12
intersections, three
freeway segments and

Six locations (five
intersections and one
ramp).

38 locations (19
intersections, 10
freeway segments and

Not applicable.

effects™. SiX ramps). -$ix ramps). three ramps). $iX ramps). three ramps). nine ramps).

Operations: direct adverse peak None. None. One intersection and two | Seven intersections and None. Seven intersections and | 15 intersections and 12 intersections and Not applicable.
hour ii;rgpacts to intersections and ramps. three ramps. three ramps. nine ramps. seven ramps.

ramps~”. - :

Operations: indirect adverse peak One -5 ramp One 1-5 ramp One -5 ramp intersection | One -5 ramp intersection | One I-5 ramp One I-5 ramp One -5 ramp. None. NA

hour impacts to [-5 ramps and intersection and five [- | intersection and five I- | and four I-5 ramps. and three I-5 ramps. intersection and five I- | intersection and three

imersgctionsz‘z. ' 5 ramps. S ramps. 5 ramps. I-5 ramps.

AIR QUALITY :

[s the project consistent with the Yes Yes Yes Yes Yes Yes No No Mo

regional air quality emissions

budget.

Operations: increases in Yes: Yes: Yes: Yes: Yes: Yes: No exceedances. Yes: No exceedances.
emissions which exceed the NO, - 136. NO, - 136. NO, - 127. NO, - 127. NO, - 119. NO, - 119. NO, -308.

SCAQMD thresholds assuming )

the committed road system and

RMYV at 14,000 dus compared to

the No Action Alternative, in

pounds per day during operations®

Construction: exceedance of Yes: Yes: Yes: Yes: Yes: Yes: Yes: Yes: Not applicable,
SCAQMD thresholds for the CO: 29,641 CO: 29,792 CO: 38,511 CO: 38,511 CO: 27,868 CO: 40,326 CO: 19,139 CO: 45,824

initia] alternatives, in pounds per HC: 1,243 HC: 1,265 HC: 1,741 HC: 1,741 HC: 1,205 HC: 1,863 HC: 868 HC: 2,069

' Total project cost divided by total hours of vehicle time savings.
? Compared to the No Action Alternative.
¥ The number of locations identified is a summation of the beneficial effects, direct adverse impacts or indirect adverse impacts that occur in the four circulation and land use scenarios analyzed.
* SCAQMD operations threshold for NO, is 55 pounds per day (Ibs/day).
> SCAQMD construction thresholds are:

CO: 550 lbs/day.
HC: 75 lbs/day.

MAEnvironmentuli\Collaborative\Evaluation Tuble 08-03-04.doc
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SOCTIIP EIS/SEIR

TABLE 1.1

EVALUTION MATR1X FOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE

SUMMARY OF ADVERSE IMPACTS BEFORE MITIGATION

13
¥

NI = Not Impaired
= Impaired

3 San Juan Creek (1)

4 Cnstianitos Creek
(NI)

5 San Mateo Creek
(NI)

Summary: 2 crossings

of Impaired

Waterbodies.

of Impaired
Waterbodies.

Canada (I)
Summary: 4 crossings of
Impaired Waterbodies

Canada (I)
Summary; 4 crossings of

| Impaired Waterbodies

Summary: 2 crossings
of Impaired
Waterbodies

Summary: 2 crossings
of Impaired
Waterbodies

Waterbodies

Tributary to San
Juan Creek (I)
San Juan Creek (1)
7 Prima Deshecha
Cafada Creek (1)
8 Segunda Deshecha
Canada (1)
Summary: 5 crossings
of Impaired
Waterbodies

=2

Parameter FEC-M FEC-W CcC CC-ALPV ATC-FEC-M ATC-ALPV AlD 1-5 No Action

day during construction’ NO,: 5,195 NO,: 5,656 NO,: 7,754 NO,: 7,754 NO,: 6,036 NO,: 11,526 NO,: 5,560 NO,: 13,261

SO,: 449 SO,: 478 SC,: 721 SO,: 721 SO,: 482 SO,: 971 SO,: 405 SO,: 915

PM o 944 PM,y: 994 PM,: 1,554 PMe: 1,554 PM,e 1,006 PMe 2,274 PM,o: 727 PM,p: 1,683
AQUATIC RESOURCES (Including compliance with Section 404 of the Clean Water Act/CDFG Streambed Alteration Program)
Wetlands/Waters of U.S. ,
Acres of riparian ecosystems 1=490 =38.7 1=537 1=49.9 1=429 =231 1=9.2 =137 Not applicable.
directly impacted by the corndor | U=153.4 U=403 U=:60.2 U=574 U=456 U=320 Uu=92 U=137
footprints’, -
Waters of the United States I=15.71 I1=15.71 1=41.42 [=38.95 1=17.77 I=1046 Nat apphicable.
(WoUS): Acres of impact to U=18.06 U=16.04 U=4255 U =40.93 U= 1885 U=17.56
‘WoUS Corps jurisdiction
pursuant to Section 404 of the
Clean Water Act.
Wetland: Acres of impact to 1=11.04 [=11.04 1=21.53 1=19.54 =924 1=516 Not applicable.
wetland Corps jurisdiction U=11.06 U=11.13 U=22.18 U=21.06 U=941 U=1127 '
pursuant to Section 404 of the
Clean Water Act’ !
Sum of normalized impact scores | I=5.3(0.7) [=45(0.6) [=8.0(1.0) 1=7.1(0.9) 1=5.0(0.6) 1=2.4 {0.3) I=1.5(02) 1=1.0(0.1) Not zpplicable.
for all criteria for corridor U=53 (0.7) U=43(0.5) U=8.0(1.0) U =7.7 (0.96) U=4.9(0.6) U=2%(04) U=14(0.2) U=0.9 0.1y

| footprints. Lower number
represents less impact.
(Number in parenthesis represents
the normalized total impact
score). !
Impacts to 303 (d) list of impaired | 1 San Onofre (NI) 1 San Onofre (NI) 1, 2 Canada Chiquita - 1,2 Canada Chiquita - I San Onofre Creek 1 San Juan Creek (I} |1 San Juan Creek (1) 1 Aliso Creek (1) T Wot appicable.
waters or tributary of 303 {(d) list 2 Canada 2 San Juan Creek (I} Tributary to San Juan Tributary to San (ND) 2,3 Sepunda Deshecha | 2 Segunda Deshecha 2 LaPaz Creek (NI)
of impacts waters (measures: Gobernadora- 3 San Mateo Creek Creek (1) Juan Creek (1) 2 San Juan Creek (I) Canada (1) Canada (1) 3 Oso Creek (NI)
| numbered of tributaries/number Tributary to San Jan (ND 3 San Juan Creek (I) 3 San Juan Creek () 3 San Mateo Creek 4 Canada Chiguita Summary: 2 crossings 4  Trabuco Creek (NI}

of impaired waters impacted). Creek () Summary: 1 crossing 4. Seguna Deshecha 4 Segunda Deshecha N () of Impaired 5 Homo Creek

NOx: 100 lbs/day.
SOx: 150 Jbs/day.
PM10: 150 lbs/day.

The potential impact of the initial and ultimate alternative corridor alignments on Waters of U.S. and riparian ecosystems was accomplished by simulating the changes that could be expected to occur in each riparian reach as a result of the direct impacts associated with
each alternative corridor. Acreage represents the acreage of riparian ecosystem. (Smith 2003)
7 , R . . Ll T . . . & 2 s

This metric represents those acres that have been detenmined to be Corps jurisdictional wetlands and are included in WoUS acreages (column above). The impact numbers are “draft” — have not been verified by the Corps.

MAEnwvironmentaliCollaborative\Evaluation Tuble ()8—03—(}4,‘;10c
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SOCTIIP EIS/SEIR

TABLE 1.1

EVALUTION M.ATRlxifOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIR@SMENTALLY DAMAGING PRACTICABLE ALTERNATIVE
SUMMARY OF ADVERSE [MPACTS BEFORE MITIGATION

$

Parameter

FEC-M

FEC-W

ccC

A7C-FEC-M

A7C-ALPY

WATER QUALITY

CC-ALPY

Erosion/Sedimentation/Floodplain
Encroachment

Metric: Increase of 0.3 meter (1
foot) or more, encroachment into
a regulated floodway.

No adverse impacts.

No adverse 1mpacts.

Cafiada Chiquita (2
locations). South of
Tesoro High School there
is an adverse impact 1o
base flood elevation and
erosion/sedimentation. In
addition, just north of the
confluence with San Juan
Creek there 1s a
longitudinal
encroachment of Canada
Chiquita, which also
results in adverse
floodplain and
erosion/sedimentation
impacts.

Segunda Deshecha
Canada (1 location).
Adverse impact to base
flood elevation and
erosion/sedimentation at
Vista Hermosa
Interchange,

Canada Chiquitax(2
locations). South of
Tesoro High Scﬁbo] there
is an adverse impact 10
base flood elevation and
erosion/sedimentation. In
addition, just north of the
confluence with San Juan
Creek there is a
longitudinal
encroachment of Canada
Chiquita, which also
results in adverse
floodplain and
erosion/sedimentation
impacts.

Segunda Deshecha
Canada (1 location).
Adverse impact to base
flood elevation and
erosion/sedimentation at
Vista Hermosa
Interchange.

No adverse impacts.

Canada Chiguita.
(1 location). Adverse
impact to the base
flood elevation at the
East-West Connector.

No adverse impacts.

AlO

1-5

No Action

No adverse impacts.

No adverse impacts
assuming other
projects developed
include similar water
quality protection
assurances.

Surface Water Quality

Metric: Meets RWQCB water
quality standards to the maximum
extent practicable.

No adverse impacts
with full
implementation of
Project Design
Features (PDFs).

No adverse impacts
with full
implementation of
PDFs.

No adverse impacts with
full implementation of
PDFs.

No adverse impacts with
full implementation of
PDFs.

No adverse rmpacts
with full
implementation of
PDFs.

No adverse impacts
with full
implementation of
PDFs.

No adverse impacts

with full

implementation of

PDFs.

ENDANGERED SPECIES (including complianc

¢ with Section 7 of th

e Endangered Species Act)

BIOLOGICAL - Direct impacts t

o Threatened and Endangered Species

Direct impact to thread leaved 54 (1) 23(D) 0 (1) o 23D 76 (I

brodiaea (measure: # of plants). 94 (U) 56 (U) 0 (W) 0 Uy 56 (U) 76 (U)

Number of Populations 2 (a), 3(b) 3 (b) 3(b) 2 (b)
(a) Cristianitos Canyon 3 (a), 3(b) 3(b) 0] 0 3 (b) 2 (b)
(b) San Onofre State Park

Direct impact to tidewater g,oby8 Potential Presence. Potential Presence. oM o Potential Presence. 0

(measure: presence/absence). 0 (W) 0 (U} 0 (V)

Per USFWS request, area of

San Mateo Creek =
.13 acres (1)

potential direct impact to

.20 acres (U)

San Mateo Creek =
.13 acres (I}

.20 acres (U)

San Mateo Creek =
.13 acres (1)
20 acres (U)

No adverse tmpacts
with full
implementation of
PDFs.

No adverse impacts
assuming other
projects developed
include similar water
quality protection
assurances.

o 0 Not applicable.
o) 0 (U)

0 0
0 oM Not applicable.
o) 0 (V)

Jmpact to tidewater goby defined as 4% of the area of intersection between the bridge deck and the designated critical habitat excluding the area underlain by Interstate 5. Four percent represents best professiona) approximation for direct impact of bridge bents.
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SOCTIIP EIS/SEIR

TABLE 1.1

EVALUTION MATRIX FOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE

SUMMARY OF ADVERSE [MPACTS BEFORE MITIGATION

Parameter

FEC-M

FEC-W

cC

CC-ALPY

A7C-FEC-M

A7C-ALPV

AlO

No Action

habitat(s) that may support
tidewater goby is identified.
Presumption 1s that the direct
impact is mainly due to stream
Crossings.

San Onofre Creek =
0.08 acres (1)
0.11 acres (U)

The tidewater goby
occupies San Mateo
and San Onofre lagoon
in the San Diego
County portion of the
study area. The
impacts to a specific
number of tidewater
goby cannot be
quantified because the
population numbers
change markedly
between years.

San Onofre Creek =
0.08 acres (I)
0.11 acres (U)

The tidewater goby
occupies San Mateo
and San Onofre lagoon
in the San Diego
County portion of the
study area. The
impacts to a specific
number of tidewater
goby cannot be
quantified because the
population numbers
change markedly
between years.

San Onofre Creck =
0.08 acres (1)
0.11 acres (U)

The tidewater goby
occupies San Mateo
and San Onofre lagoon
in the San Diego
County portion of the
study area. The
impacts to a specific
number of tidewater
goby cannot be
quantified because the
population numbers
change markedly
between years.

Direct impact to southern
steelhead trout’ (measure:
presence/absence).

Per USFWS request, area of
potential direct impact to
habitat(s) that may support
southern steelhead trout is
identified. Presumption 1s that the
direct impact is mainly due to
‘stream crossings.

Potential Presence

San Juan Creek =
0.04 acres (1)
0.08 acres (U)

San Mateo Creek =
.07 acres (1)
.12 acres (U)

San Onofre Creek =
0.01 acres (1)
0.02 acres (1)

Steelhead may occupy
the San Juan, San
Mateo and San Onofre
drainages crossed by
this alternative. The
impacts to a specific
number of steelhead
have not been
quantified because of
the uncertainty of
whether the steelhead
will be present.

Potential Presence

San Juan Creek =
0.02 acres (I)
0.02 acres (U)

San Mateo Creek =
.07 acres (1)
.12 acres (U)

San Onofre Creek =
0.01 acres (1)
0.02 acres (U)

Steelhead may occupy
the San Juan, San
Mateo and San Onofre
drainages crossed by
this alternative. The
impacts to a specific
number of steelhead
have not been
quantified because of
the uncertainty of
whether the steelhead
will be present.

Potential Presence

San Juan Creek =
0.26 acres (1)
0.30 acres (U)

Steelthead may occupy the
San Juan drainage crossed
by this alternative. The
impacts 1o a specific
number of steelhead have
not been quantified
because of the uncertainty
of whether the steelhead
will be present.

Potential Presence

San Juan Creek =
0.26 acres (1)
0.30 acres (U)

Steelhead may occupy’
the San Juan drainage
crossed by this
alternative. The impacts
to a specific number of
steelhead have not been
quantified because of the
uncertainty of whether
the steelhead will be
present.

Direct impact to arroyo toad

1 ()

1(D)

0

Potential Presence.

San Juan Creek =
0.05 acres (1)
0.05 acres (U)

San Mateo Creek =
.07 acres ()
.12 acres (U)

San Onofre Creek =
0.01 acres (I)
0.02 acres (U)

Steelhead may occupy
the San Juan, San
Mateo and San Onofre
drainages crossed by
this alternative. The
1mpacts to a specific
number of steelhead
have not been
quantified because of
the uncertainty of
whether the steelhead
will be present.

Potential Presence

San Juan Creek =
0.09 acres (1)
0.12 acres (U)

Steelhead may occupy
the San Juan drainage
crossed by this
alternative. The
impacts to a specific
number of steelhead
have not been
quantified because of
the uncertainty of
whether the steelhead
will be present.

Potential Presence

San Juan Creek =
0.07 acres ()
0.07 acres (1)

Steelhead may occupy
the San Juan drainage
crossed by this
alternative, The
impacts to a specific
number of gteelhead
have not been
quantified because of
the uncertainty of
whether the steelhead
will be present,

Potential Presence

San Juan Creek =
(.02 acres (1)
0.02 acres (U)

Steelhead may occupy
the San Juan drainage
crossed by this
alternative. The
impacts to a specific
number of steelhead
have not been
quantified because of
the uncertainty of
whether the steelhead
will be present

Not applicable

0

1 ()

0 (D

0

Not applicable.

? Impact to southern steelhead trout defined as 4% of the area of the intersection between the bridge deck and the designated critical habitat excluding the area underlain by Interstate 5. Four percent represents begt professional approximation for direct impact of bridge

bents.
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SOCTIIP EIS/SEIR

TABLE 1.1

EVALUTION MATRIX FOR DETERMINATION OF

PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE
SUMMARY OF ADVERSE IMPACTS BEFORE MITIGATION

Parameter FEC-M FEC-W CC CC-ALPV A7C-FEC-M ATC-ALPV AIQ 1-5 No Action
(measure: # of individuals). 2 () 2 (U) 0(U) 0 (U) 2 (U) 0 (W) 0y ]
Direct impact to least Bell’s vireo oM 0 1 (D) I 0 1() Not applicable.
(measure: # individuals). 0 (W) 0 (U) 1 (U) 1 () 0 (U) 1 (U) 2 0
Direct impact to California 13 () 12(DH 10 (D 70 15 (D 11 (D Not applicable.
gnatcatcher (measure: # use 13 (U) 12 (U) 1 (U) &8 (U) 16 (U) 13 (U) 6 1
areas).
Direct impact to pacific pocket Not applicable.
mouse (measure: # of 0D 0 () 0 (D) 0D 0 0 0 0
individuals). 0 ) 0 (L) 0 0 (U) 0 (U) 0-(U)
Per USFWS request, assessment 0 0 j Mot apphcable.
of impact to suitable habitat for
Pacific pocket mouse.
Direct impact to coastal sage 426 (1) 410 (D) 193 (1) 177 (D) 380 (1) 190 (D) Not applicatie.
scrub (measure: acres). 444 (U) 423 (U) 202 (U) 188 (U} 391 (U) 217 (U) 74 21
May affect designated critical habitat or proposed critical habitat'® (measure: acres (ac) or linear miles (mi)).
Critical Habitat: Tidewater 7.73 7.73 0 0 7.73 0 0 0 Not applicable.
goby'!
San Onofre Creek
Critical Habitat: Tidewater 22.93 22.93 2.35 0 22.93 0 0 235 Not applicable.
goby'!
San Mateo Creek
Critical Habitat: Arroyo Toad'” 47.33 56.57 104.18 104.19 342 68.02 2355 1224 Not applicable.
San Juan Creek - . .
Critical Habitat: Arroyo Toad'’ 236.12 192.95 2.94 " 0 193.04 0 0 355
San Mateo Creek
Critical Habitat: California Not applicable.
gnatcatcher .
Propesed (04/04/03) - 14.54 14.19 111755 7 14.19 1.29 21.45
Final (10/10/00) 1103.62 1085.94 789.16 776.61 111444 818.04 466.71 44 91
~ Total (Acres) 1118.16 1100.13 900.71 776.61 1128.63 818.04 468 £6.36
Critical Habitat: San Diego fairy 1.68 1.68 0 0 1.68 0 0 0 Not applicable
shrimp13 ’
Critica} Habitat: Riverside fairy 152.31 15231 41;. 12 41.14 194.73 140.64 0 0 Not applicable
shrimpm - ) '
May affect habitat fragmentation/ wildlife corridors o
wildlife hgbitat loss and 18,400 ac 17,483 ac 11,26} ac 7,540 15,793 10,004 5,129 0 Not applicable.
fragmentation (measure: acres of (7,446 ha) (7,075 ha) (4,557 ha) (3,051 ha) (6,391 ha) (4,048 ha) (2,075 ha) (0)
habitat west of alternatives). _ :
The FEC-M The FEC-W The CC Alternative also The CC-ALPV The ATC-FEC-M The A7C-ALPV The AIO Alternative The I-5 Altemnative

Alternative traverses
drainages, ridgelines
and canyons that

Alternative traverses
drainages, ridgelines

and canyons that

traverses drainages,
ridgelines and canyons
that restricts wildlife

Alternative also traverses
drainages, ridgelines and
canyons that restricty

Alternative traverses
drainages, ridgelines
and canyons that

Alternative also

traverses drainages,
ridgelines and canyons

also traverses some,
more limited drainages,
ridgelines and canyons

"9 potential impacts to critical habitat are provided for “initial” alternatives disturbance limits.
" Final designation, November 20, 2000
"2 Proposed designation, April 28, 2004

'* Final designation, April 22, 2004

" Proposed designation, April 27, 2004

traverses existing
developed areas.
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SOCT!IP EIS/SEIR

TABLE 1.1

EVALUTION MATRIX FOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE

SUMMARY OF ADVERSE IMPACTS BEFORE MITIGATION

Parameter

FEC-M

FEC-W

CC

CC-ALPY

A7C-FEC-M

ATC-ALPY

AlO

-5

No Action

restricts wildlife
movement and reduces
connectivity. This
Alternative fragments
the highest acreage of
existing habitat. The
mclusion of the RMV
development, along
with the FEC-M
Alternative, will result
in the creation of
further fragmentation
and remaining viable
habitat available to
wildlife.

restricts wildlife
movement and reduces
connectivity. This
Alternative fragments
the second-highest
acreage of existing
habitat. The inclusion
of the RMV
development, along
with the FEC-W
Alternative, will result
in the creation of
further fragmentation
of remaining viable
habitat available to
wildlife.

movement and reduces
conneclivity, However,
this Alternative does not
fragment habitat to the
extent of the FEC-M,
FEC-W or A7C-FEC-M
Alternatives. Still, the
inclusion of the RMV
development, along with
the CC Alternative, will
result in the creation of
further fragmentation and
remaining viable habitat
available to wildlife.

wildlife movement and
reduces connectivity.
However, this Alternative
does not fragment habitat
to the extent of the FEC-

M, FEC-W or A7C-FEC-

M Alternatives, and even
to a lesser extent that the
CC Alternative, Siill, the
inclusion of the RMV
development, along with
the CC Alternative, will
result in the creation of
further fragmentation and
remaining viable habitat
available to wildlife.

restricts wildlife
movement and reduces
connectivity. This
Alternative fragments
the third highest
acreage of existing
habitat. The inclusion
of the RMV
development, along
with the A7C-FEC-M
Alternative, will result
in the creation of
further fragmentation
and remaining viable
habitat available to
wildlife.

that restricts wildlife
movement and reduces
connectivity,
However, this
Alternative does not
fragment habitat to the
extent of the FEC-M,
FEC-W or A7C-FEC-
M Alternatives. Sull,
the inclusion of the
RMYV development,
along with the A7C-
ALPV Alternative, will
result in the creation of
further fragmentation
and remaining viable
habitat available to
wildlife.

that restricts wildlife
movemen! and reduces
connectivity, but not
nearly to the extent of
the other alternatives.
Still, the inclusion of
the RMV development,
along with the A1O
Aldternative, will result
in the creation of
further fragmentation
and remalning viable
habitat available to
wildlife,

Wildlife movement cormridor
maintained (measure; YES/NO,

number of wildlife

bridges/undercrossings (UC)

provided'®).

YES
5 bridges
g uC

YES
5 bridges
6 UC

YES
1 bridge
2UC

YES
1 bridges
2UC

YES
4 bridges
. 6UC

YES
1 bridge
3uC

YES
1 bridge
1uC

Not Applicable

Mot applicable.

SOCIOECONOMIC COND

ITIONS (Including Social Infrastructure)/ LAND USES IMPACTS (Including Impacts to Surrounding Communities)

SOCIOECONOMICS and ENVIRONMENTAL JUSTICE

Residential units displaced based | 1: 0 (0) 1. 0 (0) I 763(593) I 172 (2) [ 0(0) I 112 (30 263 (263} 838 r838; Neme
on build out of the Talega Master | U: 0 (0) U: 0 () U: 808 (602) U: 220 (14) U: 0(0) U: 238 (92}
Planned Community (including -
recently constructed areas and
subdivided areas currently
undergoing grading).
(Numbers in parenthesis represent
data as stated in Drafl EIS/SEIR -
based on Nov 2002 information). : - _
Residents displaced. [: 0 (0) I: 0 (0) L 1,914 (1,380) 1: 541 (7) 1: 0 (0) 256 (1) 827 (827) 1,970 (1,970) None
(Numbers in parenthesis represent | U: 0 (0) U: 0 (0) U: 2,050 (1,405) U: 691 (44) U: 0 (0) 293 (U)
data as stated in Draft EIS/SEIR -
based on Nov 2002 information).
Businesses, institutional and non- | 0 0 106 (I and U) 0 0 0 17 382 0
profit uses displaced. .
Affects community No. No. Yes; Talega Planned Yes; Talega Planned No. Yes; Talega Planned Yes; Ladera Ranch Yes — Additional No..
cohesion/division. Community and San Community. Community. . Planned Community disruption beyond that
Clemente. and Talega Planned which currently exists
Community., as a result of the -5
corridor in the cities of
Dana Point, Laguna
15 Undercrossing may represent a concrete arch culvert, multi-plate arch culvert, or box culvert.
MAEmironmental\Collaborative\Evaluation Tuble 08-03-04.doc Page 6 919




SOCTIIP EIS/SEIR

TABLE 1.1

EVALUTION MATRIX FOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE

SUMMARY OF ADVERSE IMPACTS BEFORE MITIGATION

Parameter FEC-M FEC-W CC CC-ALPVY ATC-FEC-M ATC-ALPV AlO I1-5 No Action
Hills, Laguna Niguel,
Lake Forest, San
Clemente, San Juan
Capistrano.
MILITARY IMPACTS ON CAMP PENDLETON
Encroachment: reduces future Yes. Yes. Not Applicable. Not applicable. Yes. Not applicable. T Not applicable. Yes. Not applicable.
military use of existing Camp 406 acres'® 406 acres'®. 406 acres'®, 6 acres.
Pendleton land (measure: acres).
Consistent with Department of Yes. Yes. Not Applicable Not applicable. Yes. Not applicable. Not applicable. No. Not applicable.

Navy (DON) and Marine Corps
agreement to allow evaluation of
single corridor alignment on
Camp Pendleton (1988)

EARTH RESOURCES

Construction: estimated cut in
1000s of cubic meters (cubic
yards)

I -14,307 (-18,714)
U:-16,732 (-21,885)

1:-12,771 (-16,704)
U: -14,993 (-19,610)

I: 11,600 (-15,173)
U: -19,400 (-25,375)

1. -6,700 (8,764)
U: -10,500 (-13,734)

[:-12,149 (-15,891)
U: 14,192 (-18,563)

1: -33 300 (-43,556)
U: -34,300 (-53,628)

4, 308 (-6.278)

~6,500 (-8.633)

Construction: estimated fill in
1000s of cubic meters (cubic
yards)

1: 11,008 (14,398)
U: 13,712 (17,935)

I: 13,062 (17,085)
U: 15,864 (20,750)

1: 8.900 (11,641)
U: 14,600 (19,097)

I 7,000 (9,156)
U: 10,800 (14,126)

1: 13,530 (17,697)
U: 16,503 (21,586)

1: 23,800 (44,210)
U: 34,000 (55,851)

3,700 (4,840)

2,300 (3,008)

CULTURAL AND HISTORIC RESOURCES (Including Compliance

with Section 106 of the National Historic Pre

servation Act)

HISTORIC AND ARCHEOLOGICAL RESOURCES

Total recorded archeological 20 21 19- B} 15 19 13 (D) i3 18 0
resources potentially impacted. - 14 (U)

Total recorded historic resources -0 0 8 0 0 0 o 17 )
potentially impacted. : |

RECREATIONAL RESOURCES (Including Compliance with Section 4(f) of the Department of Transportation Act)

Existing Section 4 (f) resources SOSB Cristianitos SOSB Cristianitos SOSB Cristianitos _ - SOSB Cristianitos - -- SOSB Cristianitos Not appiicabie.

affected by permanent acquisition
of property (publicly owned).

-- Indicates resource is not
impacted by that alternative

Subunit 1.

Subunit.

Subunit 1.

Subunit 1.

Subunit 1,

SOSB Trestles Subunit

SOSB Trestles Subunit

SOSB Trestles Subunii

Not applicable.

San Juan Capistrano Open

Space and Trails.

San Juan Capistrano
Open Space and Trails.

San Juan Capistrano

Open Space and Trails.

Not applicable.

San Clemente High
School Sports Fields.

San Clemente High
School Sports Fields.

Not applicable.

Ole Hanson Elementary
School Sports Field.

San Clemente State
Beach.

Ole Hanson

| Elementary School

Sports Fields.

Not applicable.

Not applicable.

Las Flores Elementary
School.

Not appl_icable.'

Ladera Ranch Open

Space.

Not applicable.

" An additional 424 acres of base land will be permanently segmented west of the SOCTIIP Allernative right-of-way.

the base since it has been leased to the State of California Department of Parks since 1971.

M iEnvironmentaliCollaborative\Evaluution Tug)‘ye_-(JS-()j":E)ll. doc
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SOCTHP EIS/SEIR

TABLE 1.1

EVALUTION MATR1X FOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE
SUMMARY OF ADVERSE IMPACTS BEFORE MITIGATION

Parameter

FEC-M

FEC-W

CC

CC-ALPY

A7C-FEC-M

ATC-ALPY

AlO

1-5

No Action

Cavanaugh Gowdy
Park.

Not applicable.

Aegean Park.

Not applicable.

Mission Viejo High

School Sports Fields.

Not applicable.

Mission Viejo Golf
Course.

Not applicable.

Serra Park.

Not applicable.

Buccheim Fields.

Not applicable.

San Gorgonic Park.

| Wot applicable.

Proposed Section 4 (f) resources
affected by permanent acquisition
of property (publicly owned).

Proposed San Juan

Creek Regional Park.

Proposed San Juan

Proposed San Juan Creek
Regional Park.

Proposed San Juan Creek
Regional Park.

Proposed San Juan
Creek Regional Park.

Proposed San Juan

Creek Regional Park.

Proposed San luan
Creek Regional Park.

Not applicable.

Creek Regional Park.

Proposed Prima
Deschecha Regional Park.

Proposed Prima
Deshecha Regional Park.

Proposed Prima
Deshecha Regionat
Park.

Proposed Prima
Deshecha Regional
Park.

|
f

Prapoesed Northwest
{ Opes Space.

Not applicable.

Existing recreation resources
affected by permanent acquisition
of property (privately owned, not
Section 4(f)).

Donna O’Neill Land
Conservancy

Donna O’Neill Land
Conservancy

Donna O Neill Land
Conservancy

Not applicable.

Tealega Golf Course.

Not applicable.

Rancho Capistrano
Recreation Fields

1 (Schuller).

Not applicable.

Sharecliffs Golf

Not applicabie.

Proposed recreation resources
affected by permanent acquisition
of property (privately owned; not
Section 4(f)).

"o

Proposed Ladera
Ranch Open Space.

Nige.

Mot applicabie.

PROJECT COST

Project Cost In Millions. Right-
of-way, relocation, mobilization,
clearing/erosion control, grading,
roadway, structures, drainage,
utilities and other development
costs including final design and
estimated mitigation costs based
on past mitigation costs for other
TCA corridor projects.

1: $763
U: §912

1: $706
U: 3870

1. 81,124
U: $1,382

I: §513
U: $628

1. $715
U: $873

1: §963
U: $1,020

$543 7

FACTORS CONSIDERED

BUT WHICH ARE NOT DISCRIMINATORS

COASTAL ZONE RESOURCES (Including Compliance with the Coastal Zone Manage

ment Act)

Project lies in Coastal Zone
requiring a coastal development
permit and a federal consistency
finding (measure: yes/no).

Yes.

Yes.

Yes.

No.

Yes.

Yes.

ENVIRONMENTAL POLICY (Including Compliance with the NEPA/Section 404 Integration Process MOU)

Development and evaluation of

l Yes.

l Yes.

l Yes.

_L‘x’es.

l Yes.

‘ Yes.

Yes.

Dot Applicable

MAEnvironmental\Collaborative’\Evaluation Tuble 08-03-04.doc
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SOCTIIP EIS/SEIR
TABLE 1.1
EVALUTION MATRIX FOR DETERMINATION OF
PREFERRED ALTERNATIVE/LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE
SUMMARY OF ADVERSE IMPACTS BEFORE MITIGATION
Parameter FEC-M FEC-W CC CC-ALPV A7C-FEC-M ATC-ALPV AlQ 1-5 No Action

Alternatives through
NEPA/Section 404 Integration
Process MOU

GROWTH INDUCEMENT

Potential to induce or facilitate Yes; relatively greater Yes; relatively greater Yes; relatively greater Yes; relatively greater Yes; relatively greater Yes; relatively greater Yes: relatively lower Yes; relatively lower No
growth. potential to facilitate potential to facilitate potential to facilitate potential to facilitate potential to facilitate potential to facilitate potential to facilitate potential to factliate

gr.owth because growth because growth because alignment | growth because growth because growth because growth because growth because

alignment passes alignment passes passes through alignment passes through | alignment passes alignment passes alignments of existing alienment passes

through undeveloped through undeveloped undeveloped areas. undeveloped areas, through undeveloped through undeveloped and MPAH roads pass pri;nari!y through

areas. areas. areas. areas. primarily through developed areas.

developed areas.

SOCIOECONOMICS and ENVIRONMENTAL JUSTICE
Impacts environmental justice No. No. No. No. No. No. Na. ) No. No.
population.
I: Initial. SOSB: San Onofre State Beach. PDFS Project Design Yeatures
U: Ultimate. SCAQMD:  South Coast Air Quality Management District. CO: Carbon Mon‘&:a;ide
NA: Not applicable. WoUS Waters of the United States . NO,: Nitrogen oxides.
LOS: Level, levels of service. SWMP Storm Water Management Plan, HC: Hydrocarbons.
RMV: Rancho Mission Viejo. SWPPP Storm Water Pollution Prevention Plan PM,0: Particulate maters.

.
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ACTION ITEMS — April 19, 2004

- |WHO WHAT Done
1 Larry Vinzant | Send TCA (4/19) the federal distribution list for the DEIS/SEIR. X
2 Nova Blazej Let FHWA (Mahfoud) know (and copy TCA) what EPA HQ needs,

after notice has been published in the Federal Register.

3 Macie Wil look into differentiation between erosion/sedimentation and
floodplain encroachment and how to express this on the Matrix. TCA
will identify the metrics that are used for this parameter. |

4 TCA Review the Matrix and clarify whether-the impact measure for
species is the individual, the species, or the presence/absence of

| the species.

5 TCA Talk with Jill Terp about including coastal sage scrub acreages as a
parameter on the Matrix, how and whether to include wildlife
movement as a parameter, and how valuable would be information n
numbers of bridges versus box culverts (under "wildlife movement
corridor maintained”).

6 TCA Delete parameter on wildlife refuges.

7 TCA Ask FHWA what measures can be used for community cohesion.

8 TCA Check with Jill Terp to find out :

» which are the parameters she wants for species (should
they indicate individuals or species?)

« what type of measurement will reflect the value of habitat to
those species?

+ Whether coastal sage scrub should be included as a
surrogate for habitat for the gnatcatcher

¢ Whether and How to include wildlife movement as a
parameter

¢  Whether indicating numbers of bridges versus numbers of
box culverts would be valuable information on the Matrix

g TCA Correct the reversed data in Military Impacts for FEC and CC.

10 | TCA List names of individual impacted recreational resources for each
alternative.

11 | TCA In revising the Matrix, create a separate section for parameters that
were considered but that were not discriminators. This section will
include: growth inducement, Operations-Exceedance of SCAQMD
thresholds, Construction: Exceedance of SCAQMD thresholds,
impacts to 303(d) list, and the environmental policy parameter, and
perhaps the coastal zone parameter.

Chris Go through the meeting summaries and other documents and will
12 | Keller | send an email to the Collaborative, referencing those documents X
which address this issue.
TCA, FHWA, | Hold a meeting to address the wetlands delineation issue. To be
13 | EPA, held in Los Angeles. X
USACE
Draft Meeting Summary — April 19, 2004 Page 1
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Collaborative Decisions/Agreements, April 19, 2004’

1

if there is no difference among the alternatives related o the construction/air quality parameter,
then move this parameter to an area of the matrix thal shows factors which were considered but
which are not discriminators. The operations/air quality parameter shouid include the information
from the EIR that does differentiate among the allernatives.

Macie will look into the wording in the Dan Smith report, relevant to the first wetlands parameter,
and will call Susan if the wording isn't in line with Susan’s suggested wording,"Waters of the U.S.
including riparian ecosystems.” TCA will include a footnote to define the parameter.

Next Collaborative Meeting: May 17 and 18, 2004

' These are agreements reached during the meeting among those present. They do not represent agency
concurrence. They are a basis for moving forward procedurally from one meeting to the next, and they
are documented to help the group avoid backtracking.
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DRAFT MEETING SUMMARY
SOCTIIP COLLABORATIVE
April 19, 2004 (Conference Call)

Participating in Conference Call:

FHWA: Mahfoud Licha, Larry Vin Zandt, Stephanie Stoermer
Caltrans: Lisa Ramsey, Smita Deshpande, Ryan Chamberlain
EPA: Nova Blazej, Liz Varnhagen, Steven John, Mike Schuilz

USACE: Susan DeSaddi, Mark Durham (briefly), David Castanon

TCA:

Macie Cleary-Milan, Maria Levario, Paul Bopp, Rob Thornton (Nossaman

Consultants:

CDR Associates: Louise Smart
Viewpoint West: Chris Keller
P&D Environmental Services: Christine Huard-Spencer, Michael Benner

|.  Update on the status of the DEIS/SEIR

A.

Macie Cleary-Milan reported that TCA met on April 6 with the Camp EIRB
environmental review board. Larry Rannals and Bob Taylor made presentations,
and TCA fielded questions. The Board voted to approve the document without
comments. On April 13 and 15, Larry Rannals presented the DEIS/SEIR in
Washington. The Secretary of the Army and a headquarters board decided that
the Draft was ready for approval with “a couple of changes in wording” relative to
Camp Pendleton. On April 15, Larry briefed a staff member from the office of the
Secretary of the Department of the Navy. Larry Rannals will put together a letter
this week saying that the Draft is ready for distribution.

TCA is working hard to get the Draft ready for distribution, including release on

CDs.

Next steps

1. 4129 TCA will be circulating the document._[you might want to note here that
the actual distribution date is 5/7]

2. 4/30 The Federal Register will announce circulation. [you might want to note
here that the actual publication date is 5/7]

3. 4/30 The 60-day review period will begin,

4. TCA will distribute the public notice for the Army Corps, which will be sent
separately from TCA's notice. TCA has been coordinating this with Susan
DeSaddi.

5. The public hearing will be held on Saturday, June 19 from 10:00-6:00 at Tesoro
High School. The Collaborative agencies are invited to attend. During the
hearing, there will be presentations and an opportunity for the public to
comment to a moderator as well as having their comments recorded by a court
reporter._[Maria: is this true; will there he a moderator to listen to
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6. Larry Vinzant said that FHWA has a fairly extensive federal distribution list. He
will send it (4/19) to TCA.

7. Nova Blazej will let FHWA (Mahfoud) know (and will copy TCA) what EPA HQ
needs, after notice has been published in the Federal Register.

8. Stephanie Stoermer said that changes were needed in the 106 and 416
sections in order to use terminology consistently. Macie said that those
changes will be made in the final document.

[l. Participation by USFWS
A. Mike Schulz told the Collaborative that he had spoken with Jim Bartel at USFWS,

who had told him that USFWS was continuing to spend 100% of staff time on the
Riverside project. Jim had told him USFWS recognized that it would have been
ideal to offer their views at an early time, but that they have been unable to do so.
However, USFWS does expect to offer their comments “later on.” There was no
definition of “later on” or what those comments would include.

B. Macie said that TCA had gone to USFWS offices with Paul Bopp, Valarie MdFall
[check spelling; it should be McFall], Margot Griswold, and Ann Johnston.
They briefed Jill Terp and Ken Corey for two hours in a “mini-Collaborative” and
had reviewed the maps of the alternatives. Macie said that (1) she left the meeting
feeling that USFWS was "plugged in” to the project, (2) that Jill had complimented
her sister federal agencies on how they have represented USFWS interests, and
(3) that Ken Corey was well aware of the alternatives and where the Collaborative
was in the process.

C. Louise said she had spoken with Jill who said she didn't know when she would be
able to participate in the Collaborative and sent her apologies for not having been

available.

I1. Review of the Evaluation Matrix for Determination of Preferred Alternative/Least
Environmentally Damaging Practical Alternative: Summary of Adverse Impacts
before Mitigation (April 2, 2004)

The Collaborative reviewed the Matrix and commented on the following questions:

» Are there any missing parameters that should be included?

o Are there any parameters that should not be included?

o Are the measures/metrics appropriate and useful?

» (Can the matrix, once revised as suggested at this meeting, be used as the

basis for the multi-dimensional evaluation discussion to give input to the Army
Corps decision on the LEDPA?
A. Traffic

1. Larry Vinzant asked whether there were any safety issues included in the
parameters. A: The alternatives are designed to Caltrans standards. Therefore
there are no safety issues associated with any of the alternatives.

2. Chris Keller asked about the operations issues of the Central Corridor (CC)
alternative. A: As a mitigation measure, TCA added a configuration of the CC
alternative that could work if that alternative were selected. This configuration
of the CC will be included in the environmental document as a mitigation
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measure that would be used if this alternative were selected. This configuration
of the CC alternative would impact a large number of properties. These
displacements are not currently reflected in the socio-economics impacts
parameter for the CC alternative.

3. Nova Blazej asked why the parameter, “Operations: indirect adverse peak hour
impacts to I-5 ramps and intersections,” is broken out from the parameter on
“Operations: direct adverse peak hour impacts to intersections and ramps,” and
whether the indirect impacts are a subset of the direct impacts parameter. A:
The indirect impacts parameter is not a subset of the direct adverse impacts
parameter. In addition, it was noted that all beneficial impacts are direct
impacts.

4. The facilitator polled the participants, who mdncated that all the traffic
parameters are acceptable.

B. Air quality

1. Nova reported that Orange County has been designated as a severe non-
attainment area for the 8-hour ozone standard and is likely to be a non-
attainment area for PM2.5, which is a relatively new standard. The PM2.5 non-
attainment areas will be announced in December of this year. She said that the
new information will need to be included in the Final EIS.

2. Larry Vinzant noted that the last two air quality parameters, “Operations:
Exceedance of SCAQMD thresholds” and “Construction: Exceedance of
SCAQMD thresholds,” do not provide discrimination among the alternatives.
Macie explained that the construction parameter is related to temporary air
quality impacts during construction. The Collaborative agreed: If there is no
difference among the alternatives related to the construction/air quality
parameter, then move this parameter to an area of the matrix that shows
factors which were considered but which are not discriminators. They
also agreed that the operations/air quality parameter should include the
information from the EIR that does differentiate among the alternatives.

C. Aguatic resources

1. Susan DeSaddi said the title of the “Wetland Resources” section should be
changed to "Aquatic Resources,” since the study looked at wetlands and non-
wetland waters of the U.S. In addition, she said that the title of the first
parameter (*Acres of riparian ecosystems . . .") should instead be “Acres of
waters of the U.S. including riparian ecosystems” and should include a footnote |
of explanation. Macie explained that TCA wants to be consistent with the
wording of Dan Smith’s report. Macie will look into the wording in the Dan
Smith report and will call Susan if the wording isn't in line with Susan's
suggested wording. TCA will include a footnote to define the parameter. Mike
Schulz added that the purpose of the Matrix is to gather into one place all the
information that is needed to make the multiple determinations in order to
select the preferred alternative/LEDPA. The need is to ensure that the data
connects to compliance with the Clean Water Act.
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2. The group discussed the timing and extent of jurisdictional wetlands
delineation. (Please see V. below.)

3. Larry Vinzant asked about the significance of the “Impacts to 303(d) list.” Mike
Schulz explained that the 303(d) list is the basis in California on which EPA
assesses compliance with the Clean Water Act. However, since the parameter
is not a high-priority discriminator, it can be moved to another section of the
Matrix if desired. Macie explained that “I” means impaired, while “NI” means
not impaired. .

4. Mike Schulz said that it will be difficult to persuade EPA that the direct and
indirect effects of the alternatives have no bearing on water quality, despite the
use of BMPs.

5. Steven John requested that TCA add to the Matrix the normalized ranking
information from the Dan Smith functional assessment. TCA agreed to do this.

D. Water quality
1. Nova said that she wants to be sure that the Erosion/Sedimentation parameter

reflects the disagreement between EPA and TCA regarding the finding of no
adverse impacts. She would like to see reporting on what would be the erosion
and sedimentation impacts if there were no BMPs. She referred to the Earth
Resources parameter that shows cut and fill. Macie explained that the BMPs
are project design features, which are required under the Caltrans permit, and
which are designed to eliminate adverse impacts due to erosion and
sedimentation. She said that identification of such impacts in the absence of
BMPs would be speculation. Nova asked how TCA determined the earth
resources impacts. Michael Benner and Paul Bopp explained that the design of
the stream crossings and the interchanges would result in the indicated earth
resources impacts. Macie noted that the impacts are related both to erosion
control and to floodplain encroachment. She said that TCA will look into this.
Susan DeSaddi requested that TCA identify the metric that is used to
determine the quantification of impacts for the erosion/sedimentation/floodplain
encroachment parameter. TCA agreed to do this.

E. Biological — Direct impacts to Threatened and Endangered Species

1. Nova asked whether there is meaning that should be drawn from the
information about steelhead trout, other than that this is potentially viable
habitat. Macie said TCA will summarize the information better to identify
potential habitat and presence or absence of the trout.

2. The question was raised about whether the direct impacts listed for the species
indicate individuals or, species. Nova suggested that TCA check in with Jill Terp
to find out which are the parameters she wants used and what type of
measurements will reflect the value of habitat to those species. TCA will review
the Matrix and clarify whether the measure is the individual or the species or
the presence/absence of the species._TCA will coordinate with Jill Terp on
which parameters she wants used.

3. Larry Vinzant noted that there are a lot of species listed on the Matrix, which
gives the impression that species are a more important parameter than the
other parameters. Macie explained that all of these species will be addressed
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in a biological opinion and that therefore it is appropriate to include them in the

Matrix.
4. Susan DeSaddi reported that it had been helpful to include in the earlier Matrix

(for elimination of alternatives prior to the DEIS/SEIR) coastal sage scrub as a
placeholder for habitat for endangered species. She suggested that the coastal
sage scrub acreages be carried forward to this Matrix. Rob Thornton said that
coastal sage scrub is used as a surrogate for yet-to-be-described habitat for
the gnatcatcher. Macie agreed that coastal sage scrub really is the target and
is an important consideration for USFWS. She will ask Jill to comment on this
issue.

5. Nova suggested that the parameter about wildlife habitat loss may be a good
place to talk about habitat fragmentation. She said that the current measure is
awkward and that it may be more useful to talk about how many wildlife
movement corridors would be impacted by each of the alternatives and, as a
separate measure, to identify what mitigation measures would be implemented.
Macie said that in some areas, the information about wildlife movement is
unknown and that she doesn’t know how the wildlife movement factor could be
guantified. Macie will talk with Jill about how and whether to include wildlife
movement as a parameter.

6. Nova suggested that for the "wildlife movement corridor maintained” *
parameter, TCA indicate numbers of bridges versus numbers of box culverts.
Macie said she would check will Jill on her views related to how valuable this
information would be to her.

7. Susan suggested that TCA eliminate the parameter on wildlife refuges since
there are none in the study area and since this information would ordinarily be
covered under 4(f) information. Macie agreed to delete this.

F. Socio-economics

1. lt was agreed to move environmental justice impacts to the separate, non-
discriminator, part of the Matrix since there are no environmental justice
impacts for the alternatives. Keeping this in a separate section shows that
environmental justice was considered.

2. Nova said it was useful fo include the numbers of residential units displaced.
Although she at first questioned the accuracy of number of residents displaced,
since people may have moved since the original estimate, she accepted this
information as a useful indicator.

3. Nova asked why the |-5 showed impacts to community cohesion, since the |-5
already divides the community. Macie explained that implementation of the I-5
alternative will encroach further on the communities. Steven John suggested
including a footnote that reports that these are already divided communities or
neighborhoods. Nova suggested asking FHWA what they use to measure
community cohesion. Macie said that TCA would look into this.

4. Mike Schulz asked about growth inducement. Macie said that this parameter
has been dropped because it is not a discriminator. Macie agreed to put growth
inducement into the separate section of the Matrix that shows factors that were
considered but are not discriminators.

G. Military impacts
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1. TCA will fix the Matrix where the Far East Crossover and the Central Corridor
data areis reversed.

2. Nova asked for and received confirmation that (a) for the I-5, there are 6 acres
of impacts to military uses because of widening and (b) this impact is not
consistent with the Department of the Navy agreement, because the
agreement never contemplated widening. [Maria: | don't remember this
conversation: -5 does not take any land at Camp Pendleton so this
information is wrong.]

H. Recreational resources
1. Nova suggested that this parameter would be more meaningful if the specific

impacted recreational resources were listed for each alternative. Macie said
that TCA would list the names of the recreational resources for each
alternative.

2. Macie said that the coastal zone parameter may get moved to the group of
parameters that were considered but that are not discriminators.

|. Project Cost

1. Susan DeSaddi said that the explanation of what the project costs parameters
reflects is very helpful. The Army Corps will still need to see and review the
actual cost estimates that were built into the bottom line costs. The Corps
reviews that information because cost is a factor in their decision-making
process. The Corps will not re-do the calculations. They just need to be able to
defend this information, especially if one of these alternatives is rejected based
on the cost factor.

J. Environmental Policy
1. TCA will move this parameter to the non-discriminator section of the Matrix.

TCA is not moving forward with any alternatives that do not comply with
environmental policy.
K. Overall assessment of the sufficiency of the Matrix.
The agencies expressed overall satisfaction with and appreciation of the Matrix,
expressed in the following specific comments:

o FHWA — We're happy with it at this point.

o Caltrans — We're happy, except we believe that earth resources can be
eliminated from the table. EPA disagreed about removing earth resources,
as this parameter describes the different degrees to which the alternatives
require earth movement, which could be a significant potential impact and
could relate to PM requirements for Orange County.

o EPA — This Matrix is clearly off to a good start. There is additional work, but
will be useful in putting us in the right direction.

o  Army Corps — Hats off to TCA

IV. Jurisdictional wetlands delineation discussion
A. At this point, no jurisdictional wetlands delineation has been conducted on any of
the alternatives. The planning level delineation data developed by Dan Smith
forms the basis for the wetlands parameter that is listed on the Matrix. TCA has
planned on conducting a jurisdictional wetlands delineation on the
LEDPA/preferred alternative for permitting purposes, once that alternative has
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been selected. The Dan Smith acreage calculations are larger than the acreage
anticipated in the jurisdictional wetlands delineation.
B. Concerns related to this approach included:

1. Where the comparative numbers of acres are fairly close among the
alternatives, there is a desire to have more certainty in order o make an
accurate comparison of the alternatives. There is less certainty in the functional
assessment. The planning-level delineation includes both wetlands and non-
wetland waters of the U.S and does not separate out wetland acreage. It had
been agreed that the planning-level delineation information could be used to
eliminate alternatives from detailed evaluation in the DEIS/SEIR. However,
additional delineation work is needed before a LEDPA decision can be made.
[this last sentence should be attributed to whoever said it; as written, it
implies that it was agreed that this was the case and | know this was not
agreed to]

2. TCA's understanding from prior discussion with the Collaborative was that
there was agreement that delineation would be conducted on the LEDPA and
that this analysis would serve as a check on the planning-level delineation.

3. Conducting jurisdictional wetlands delineation on all the alternatives will create
delays in the schedule and was not anticipated by TCA. This would be
especially cumbersome given the expectation that significant problems with
some of the alternatives may result in their elimination, separate from the issue
of wetlands impacts.

4. Dan Smith's planning-level delineation has normalized ranking, which may be
useful comparative factors. Dan Smith's work needs to be ground-truthed
through some field work. Dan Smith did not consider any case law or SWANC

complete sentence}

5. The Army Corps believes that they communicated with TCA regarding the
need for delineation in order to select the LEDPA, especially in Susan
DeSaddi's December 2003 email suggesting that the spring of 2004 would be a
good time to do the delineation.

6. Although the field work could be conducted in a fairly short time, it might take
several months to obtain the access needed to conduct delineation on all the
alternatives.

7. Itis helpful for the Army Corps regulators to be out in the field with TCA. Dan
Smith’s work does not account for on-the-ground calls in terms of isolated
waters of the U.S. '

C. Options to consider regarding wetlands delineation:

1. When delineation is performed on RMV land, that information can be used to
assess the accuracy of the planning-level delineation data. However, analysis
in that study area will only provide information relevant to the refined
alternatives.

2. Activities could be undertaken o ground-truth Dan Smith’s work. This effort
could be undertaken within the project schedule leading to the FEIS prior to
selection of the LEDPA and would not need to delay the issuance of the DEIS.
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3. A three-parameter delineation could be done for those alternatives that remain
as contenders after assessing the practicability of the alternatives. Although the
least-environmentally-damaging evaluation and the practicability evaluation are

- usually done in parallel, the Collaborative could begin by looking at the
parameters on the matrix that are related to practicability.

4. TCA could set priorities for its three-parameter delineation by beginning the
delineation work on those alternatives that are most likely to become the
LEDPA/preferred alternative, in order to make comparisons among them.

5. TCA could prioritize the delineation work on the alternatives and report back
the delta between the delineation and Dan Smith’s analysis on one of the
alternatives and apply that difference to the existing data on the other
alternatives. (This option was rejected because the delta is anticipated to be
different for all the alternatives. Because there are different mixes of aquatic
resources, there would be different error factors for the different types of
resources.)

D. Next steps regarding the delineation issue
1. Chris Keller will go through the meeting summaries and other documents and

will send an email to the Collaborative, referencing those documents which
address this issue.

2. A meeting will be held to specifically address this issue. It will be in Los
Angeles with TCA, the Army Corps, EPA, and FHWA and respective agency

attorneys.

V. Chris Keller's review of the Executive Summary.

A. Nova asked whether Chris’s comments are being considered and incorporated in
the DEIS/SEIR. Macie told the Collaborative that TCA had included the minor
changes that had been suggested, but that TCA had been unable to make
changes related to substantive issues, since the draft had already gone to Camp
Pendleton for review. These will be reflected in the Final document.

B. Similarly, the changes made by the Collaborative in the Matrix will be reflected in
the Final document._[I’'m not sure what this is saying? In the final draft
EIS/SEIR or in the FINAL EIS/SEIR? May want to clarify this]

VI. May 17-18 Collaborative meeting
A. Inresponse to a request for a tour of the alternatives, TCA will hold a tour on May
17. '
B. Collaborative discussion will occur in a meeting on May 18.

VII.  Next Steps
A. TCA will send out the DEIS/SEIR packages on Wednesday 4/28, and will let the
Collaborative know if that date is changing. [should note actual distribution

date is 5/7)
B. EPA, USACE, FHWA, and TCA will hold a meeting regarding wetlands
delineation.
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CESPL-CO-R (1145) 12 August 2004
' (Updated April 2005)

MEMORANDUM FOR: The Transportation Corridor Agencies (TCA), Attention
Ms. Macie Cleary-Milan, Deputy Director, Environmental and Planning

SUBJECT: FHWA, Caltrans, and TCA Draft Practicability Proposal, dated August 3,
2004 for the South Orange County Transportation Infrastructure Improvement Project
(SOCTIIP), Permit No. 200000392-SAM, Orange and San Diego Counties, California

1. The purpose of this memorandum is to provide feedback to the TCA, FHWA, and
Caltrans-(‘Transportation Agencies”)-on their draft practicability proposal, which was
developed to address the applicant’s perspective on the “practicability” of the eight build
alternatives studied in the May 2004 Draft Environmental Impact Statement/Subsequent
Environmental Impact Report (“EIS/SEIR”) for the SOCTIIP.

2. As amatter of background and context, the applicant bears the burden of proof for all
tests of the 404(b)(1) Guidelines to demonstrate to the Corps that the project, or any part
of it, should be built in waters of the U.S. Accordingly, the explicit goal of the subject
proposal is for the applicant to substantiate why specific alternatives evaluated in the
public Draft EIS/SEIR are not practicable and consequently are not viable for purposes of
being selected as the least environmentally damaging practicable alternative (“LEDPA”™).
Procedurally, to accomplish this goal the SOCTIIP Collaborative agreed to two basic and
sequential steps: 1) first identify alternatives that are impracticable; 2) and then from
what remains as practicable alternatives, identify the one that would result in the least
overall environmental harm. The Transportation Agencies’ draft practicability proposal
attempts to fulfill this first step.

3. The U.S. Environmental Protection Agency (“EPA”) and the U.S. Ammy Corps of
Engineers (“Corps”) reviewed the August 2004 practicability proposal and acknowledge
the Transportation Agencies put forth considerable effort in the development of the
practicability arguments. Because of the Corps regulatory responsibility to determine the
LEDPA and the EPA’s Section 404 oversight responsibility, it was decided to offer the
Transportation Agencies joint comments on this practicability proposal. The following
comments respond to each of the salient points raised in the draft document and reflect
our legal interpretation and application of pertinent regulations and policies pertaining to
the 404(b)(1) alternatives analysis.

a. General. In light of the stated goal for this practicability analysis, the
“environmentally damaging” arguments need to be separated from the “practicability”
arguments and addressed scparately. The application of criteria such as aquatic resources
impacts, community disruption, and social impacts is not germane to justifying
practicability, which is defined in regulation as available and capable of being done after
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SUBJECT: FHWA, Caltrans, and TCA Draft Practicability Proposal (dated August 3, 2004)
for the SOCTIP, Permit No. 200000392-SAM, Orange and San Diego Counties, California

taking into consideration costs, logistics, and existing technology in light of the overall
project purposes’. Although these environmental factors are misplaced in this particular
proposal, they may be relevant when establishing whether any alternative has significant
adverse environmental consequences and/or when determining which alternative is least
environmentally damaging to the aquatic ecosystem. In other words, deliberation of
aquatic resources impacts as well as other significant adverse environmental effects
should be deferred until such matters are ripe for consideration. Paragraph 3(g) below
elaborates on this point. In the end, the 404(b)(1) alternatives analysis must succinctly
brmg to gether all arguments for why the apphcant s preferred alternative is the LEDPA.

b. Basic and Overall PI‘OJCC'[ Purpose To provide context, we suggest the
practicability proposal include verbatim the formally agreed upon language of the NEPA
and Section 404 overall project purpose statement: *“To provide improvements to the
transportation infrastructure system that would help alleviate future traffic congestion and
accommodate the need for mobility, access, goods movement, and future traffic demands
on the I-5 freeway and arterial network in the study area.” Inclusion of the overall
project purpose will aid the discussion on page 3 regarding the elimination of alternatives
based upon one or more of the alternatives not meeting the overall project purpose.
While it has been mutually determined that all the build alternatives analyzed in the Draft
EIS/SEIR meet the overall project purpose, this information may be helpful towards
justifying why the two No Action alternatives may be impracticable.

The basic project purpose is used to determine whether the proposed action is
water dependent. If a project is non-water dependent, presumptions exist that there are
practicable alternatives and that such alternatives have less adverse environmental impact
(40 CF.R. § 230.10(a)). The applicant must rebut these presumptions in order to comply
with the 404(b)(1) Guidelines. Non-water dependent activities that propose to discharge
dredged or fill material into special aquatic sites are required to rebut the presumptions
that: 1) there are altematlves available to the applicant which do not involve impacts to
special aquatic sites® and 2) that alternatives which do not involve special aquatic sites
are less damaging to the aquatic ecosystem. These rebuttals are requirements of the
404(b)(1) alternatives analysis and must be rigorously addressed by the applicant, given
the scope, complexity, and magnitude of project impacts. In the case of SOCTIIP, the
basic project purpose is regional vehicular transportation, a non-water dependent activity.

c. MOU Guidance on Alternatives Analysis. Both the MOU and accompanying
Guidance Papers are structured to provide sequential steps, concurrence points, examples,

'40 C.F.R. § 230.10(a)(2)
? Special aquatic sites are defined at 40 C.F.R. § 230.3(g-1) and include sanctuaries, refuges, wetlands, mud
flats, vegetated shallows, coral recfs, riffle and pool complexes.

g
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SUBJECT: FHWA, Calrrans, and TCA Draft Practicabiliry Proposal (dated August 3, 2004)
for the SOCTIIP, Permit No. 200000392-SAM, Orange and San Diego Counties, California

and general guidance based upon three stages: 1) Transportation Planning, 2)
Transportation Programming, and lastly 3) Transportation Project Development. With
each stage, the breadth and precision of information relating to existing environmental
resources, resultant impacts, and project/engineering design is expected (o
correspondingly increase. The MOU Guidance Papers provide suggestions for
Metropolitan Planning Organizations (MPOs) to use during the initial iransportation
planning stage to help guide and document decisions made around the elimination of
preliminary alternatives. The Guidance Papers offer seven ‘practicability constraints’
that may be used to carry out the initial selection of alternatives (p. 15, Guidance Paper,
February 1954). However, given that the Phase II SOCTIP is well beyond the initial
selection of alternatives, the direct application of these ‘practicability constraints’ during
the detailed project development stage is inappropriate. At the project development
stage, alternatives that have undergone a co-equal and rigorous analysis within the public
Draft EIS can only be eliminated on the basis of the Section 404 practicability factors of
overall project purpose, cost, logistics and existing technology.

d. Project Costs. The practicability proposal must include a robust and
substantive discussion relating to the bonds and funding sources/mechanisms for the toll
roads as a means to offer the applicant’s perspective on the issue of “excessive costs”.
Specifically, the document needs to explain why an overall project cost is deemed
unreasonably expensive for this fype of transportation project. That is, at what point does
the project become too costly or unable to repay its bond debt? Or, is there such a
threshold, given the funding sources are generated from the sale of non-resource bonds
sold to cover construction costs, which are backed by the future toll revenue, not by any
government entity. Most important, the determination of what constitutes an
unreasonable expense should generally consider whether the project cost is substantially
greater than the costs normally associated with the particular type of project under
consideration.® Therefore, the applicant must offer an appropriate standard of
comparison for this type of project (i.e., a linear surface transportation facility/highway)
and/or include reference to FHWA regulations or policy to justify why certain SOCTIIP
project costs are deemed unreasonably expensive and therefore impracticable, It is
simply not germane to compare the costs of alternatives to cach other in attempting to
assess whether any of the alternatives are impracticable based on cost.

In addition, the draft proposal inappropriately selects one or two specific line
items in an overall project cost to use as the common denominator or basis of comparison
amongst the alternatives. For instance, when explaining why the CC and A7C-ALPV
alternatives are too costly, the document highlights the subtotals {or right-of-way and
remedial grading as the metric of comparison to justify these alternatives as being
excessively high in cost. This is misleading and erred. It is strictly the merits of the

40 CF.R. § 230, 404(b)(1) Guidelines preamble, “Economic Factors™, page 85339, December 1980
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overall project costs that are considered, not select subtotals or individual line items
within overall project costs.

e. Cost Effectiveness. Some points presented in the practicability proposal are not
relevant to the factor of “cost” or other elements of practicability as defined by
regulation. For example, the text on page 5 indicates “...Project costs for the A7C-ALPV
alternative are disproportionately high given that this Alternative is only 8.7 miles long.”
Such references to cost-effectiveness should be removed. For an alternative to be
“practicable” it must achieve the applicant’s project purpose. Therefore, to that extent, an
alternative must be “effective” to be practicatle. However
been determined sufficiently effective to be practicable (i.e., achieves the applicant’s
project purpose), costs are assessed using the analysis set forth above. The degree to
which a project is effective in achieving project purposes is not balanced against its cost

to determine whether it is practicable.
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The bottom line is that cost-effectiveness is not a valid practicability factor nor is
it typically considered when selecting the LEDPA. 33 C.F.R. § 325, Appendix B,
explicitly prohibits the Corps from considering a benefit-cost analysis. The regulation
indicates: “the Corps shall not prepare a cost-benefit analysis for projects requiring a
Corps permit. As promulgated at 40 C.F.R. § 1502.23 the Council on Environmental
Quality states the weighing of the various alternatives need not be displayed in a cost-
benefit analysis and should not be when there are important qualitative considerations.
The EIS should, however, indicate any cost considerations that are likely to be relevant to
a decision.”

It is important to clarify that “economics™ can be a factor considered in the Corps
public interest review process (e.g., cost of project; tax gain; short- and long-term
employment gain; private v. public gain). The Corps is expected to perform an
independent review of the public need for a project from the perspective of the overall
public interest. In the public interest review, the Corps has the responsibility to balance
public interest need or benefits against public interest detriments. The decision whether
to authorize a proposed project, and if so, the conditions under which it will be allowed to
occur, are therefore determined by the outcome of this general balancing process (33
C.FR. §320.49(a)(1)).

f. Severe Operational or Safety Problemns. The discussion on page 5 regarding the
severe operational and safety problems relating to the CC alternative appears to be
misplaced. As explained, a design variation was precipitated by FHWA’s concemn over
operational deficiencies with this alternative. If implemented, the design variation would
correct the operational problems, but also would result in the additional ‘taking’ of
private properties, estimated at $56 million. Consequently, the net result of this re-design
is an issue of cost, not of safety or operations. In other words, if necessary, the CC

—
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alternative could be re-designed to overcome the existing operational deficiencies with
the trade-off being an additional $56 million in project costs. (Note: $56 million would
represent an approximate 5% increase in the estimated $1.1 billion project cost for the
CC alternative).

g. Aquatic Resources, Social Impacts & Community Disruption. Aquatic
resources are not a “‘practicability” issue and therefore need not be considered in this
practicability proposal. Similarly, social impacts, socioeconomics, and community
disruption, per se, are not practicability issues except to the extent that the ‘taking’ of
residences and businesses associated with right-of-way impacts translate into overall
project costs. The argument as presented in this discussion is not relevant to
“practicability”, but rather may be more appropriately discussed in the “least adverse
impact on the aquatic ecosystem and other significant adverse environmental
consequences” elements [40 C.F.R. § 230.10(a)].

4. In summary, the salient points articulated by the Transportation Agencies in the draft
practicability proposal have been thoroughly considered and coordinated with our
management and legal counsel. The co-legal interpretation and advice upholds the
opinion that all SOCTIIP build alternatives, except for the I-5 Widening and AIO, appear
to be practicable based upon the information presented by the applicant. [Note: as
explained in our Collaborative conference call of August 10, 2004 we deem the I-5
Widening and AIO alternatives to be unavailable to the applicant and therefore not
practicable. The reason why these alternatives are not available to the applicant is that
the TCA does not posses the legislative authority to obtain (e.g., buy), utilize (e.g., rent),
expand or manage non-toll public roads].

5. In addition to these comments, the Corps has furnished sample documents and
guidance papers to further assist the TCA with the 404(b)(1) alternatives analysis, as well
as to facilitate the preparation of the draft Habitat Mitigation and Monitoring Plan
(HMMP) that is expected to accompany the forthcoming Department of Army Section i
404 permit application. Should you have any questions relating to these comments or :
documents, please feel free to contact the undersigned, Ms. Susan A. Meyer and/or
Mr. Steven John, at (213) 452-3412 or (213) 244-1804, respectively.
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ACTION ITEMS — December 13, 2004

WHO WHAT Done
1 Collab. The Collaborative agencies should check to make sure they received
TCA's draft responses to Collaborative agencies’ comments.
2 TCA TCA will send to the Collaborative TCA’s responses to the comments

from Shute Mihaly (in a few days), the State Parks Department, Camp
Pendleton, and the Attorney General’s office, in that order. TCA will
also send their responses to the Fish and Game comments to the
Collaborative.

3 TCA TCA will ensure that Matt Lakin is included in the distribution list for
responses {o comments.
4 TCA, Macie will send to Jill a copy of the letter from NOAA/NMFS stating

USFWS that NOAA/NMFS will rely on USFWS to conduct consultation on their
behalf. Upon the consultation initiation request from TCA, USFWS will
coordinate with NOAA/NMFS, especially on the steelhead in San
Mateo Creek. ' ‘

5 Mary Gray | Mary Gray will send to the Collaborative a copy of the FHWA legal
and memorandum regarding Section 7 consultation which reviews
statutory requirements and case law. Susan Meyer will email the name

I%AZ?Z? and phone number of the Army Corps counsel to Mary. Mary will
consult with the FHWA attorney. If there is an issue about the Army
Corps’ expectation of a Corps recirculation of the FEIS and a Corps
ROD to adopt the FEIS, Mary will contact Susan.
6 TCA, TCA will ask FHWA for assistance on comparative socio-economic
FHWA, data. Smita Desphande said that Caltrans will help provide this
and information. Susanne Glasgow will provide TCA with residential
Caltrans relocation data on some other projects, particularly in the San Diego
area.
7 Collab. Collaborative members will provide comments on the flowchart,
Environmental Permitting Process for NEPA-404 Integration, to Macie
by December 27.

8 USFWS USFWS will fry to estimate what it will take to accomplish the Section
7 consultation process and provide this input fo TCA for the flowchart.

g TCA Macie will send to the Collaborative hard copies of the map showing
approved RMV development with the SOCTIIP alternatives.

10 | Collab. Collaborative members will put these dates on their calendars and
hold them for Collaborative meetings: February 1, March 1, April 5,
May 3, June 7

Collaborative Decisions/Agreements, December 13, 2004’

1 | The Collaborative agencies agreed that they would consider receipt of the responses to
their comments and to comments from Shute Mihaly, the State Parks Department,
Camp Pendleton, the Attorney General’s office and Fish and Game Department
sufficient for them to proceed with their next steps.

2 | The Collaborative agreed that TCA and FHWA should identify an alternative for the
purpose of initiating Section 7 consultation.

3 | The Collaborative agreed to focus the flowchart on the NEPA-404 process and to not

| | incorporate processes of state resource/permitting agencies into the flowchart.

! These are agreements reached during the meeting among those present. They do not represent agency
concurrence. They are a basis for moving forward procedurally from one meeting to the next, and they
are documented to help the group avoid backiracking.
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Next Collaborative Meeting:

Tuesday, February 1

Schedule for the first half of 2005 (please reserve each of these
dates):

Tuesday, February 1

Tuesday, March 1

Tuesday, April 5

Tuesday, May 3

Tuesday, June 7
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DRAFT MEETING SUMMARY
SOCTIIP COLLABORATIVE
December 13, 2004
(held at USFWS Carlsbad office)

In attendance:

FHWA: Mary Gray
Caltrans: Smita Deshpande, Susanne Glasgow (by phone)
EPA: Mike Schulz (by phone), Matt Lakin

USFWS: Jill Terp
USACE: Susan Meyer (by phone)

TCA: Macie Cleary-Milan
Pendleton: Larry Rannals
Consultants:

CDR Associates: Louise Smart
Handouts

e Draft Environmental “Checklist” for NEPA-404 Integration (prepared by Susan
Meyer and sent by facilitator to Collaborative in advance of the meeting)

e Environmental Permitting Process for NEPA-404 Integration (chart prepared by
TCA, based on the draft “Checklist”)

|. Discussion of Next Steps in Completing the SOCTIIP Process

A. The facilitator asked each participant to identify their desired outcome from this
discussion
1. Larry Rannals — To get an understanding of what the process is, especially
from the USFWS perspective
2. Jill Terp — To understand when the agencies might receive the information
that Susan Meyer outlined in her draft “Checklist,” since that information will
play into the agencies’ decisions.
3. Smita Deshpande — To be clear about who is responsible for what and the
timeline for the next steps
4. Macie Cleary-Milan —~ To fill in gaps in the flowchart, clarify certain items, and
understand how the elements fit together
Mary Gray — To learn more about the SOCTIIP process
Matt Lakin — To get the process solidified and on a timeline
7. Susan Meyer — To fill in gaps and get clear about sequence and how things
need to come together
8. Mike Schulz - To identify all the various processes that need tc be
completed; to understand the critical path — what things can happen at the

o

Draft Meeting Summary — December 13, 2004 Page 3
Prepared by CDR Associates and distributed to the Meeting Participants
Draft working document, for Collaborative Discussion Only



same time and what things need to happen in sequence; to put together the
details of mitigation for the project

B. Macie Cleary-Milan provided an overview of the chart for the participants on the
phone who could not see the chart.

1. Using Susan Meyer's checklist as a basis, TCA put together an initial road
map of how the elements are related.

2. TCA began with Susan’s list of information that is needed and then created
paths showing the relationships between each of the processes (the path for
the Army Corps decision on the LEDPA, the path for the TCA Board decision
on the locally preferred alternative, and the path for Section 7 consultation

and the FEIS to the FHWA ROD).

C. Role of Marine Corps as a Cooperating Agency. The Marine Corps will weigh in:
1. During preparation of the Final EIS/SEIR. The Marine Corps will review and
concur with the document before it is released for public review.
2. During preparation of the ROD.

D. TCA response to comments.

1. Formal circulation of responses to comments. Before TCA takes action on the
EIR, TCA will circulate their comments to the commenters. TCA is
considering the best way(s) to do this — whether to respond individually to
commenters, whether to post responses o the comments on the website and
refer commenters to this document, etc. The Administrative Record will reflect
that FHWA formally circulated the final responses to comments.

2. Circulation of draft responses to the Collaborative agencies in the context of
the Collaborative process. TCA sent their draft responses to Collaborative
agencies’ comments to these agencies last week. Action Item: The
agencies should check to make sure they received them. Action ltem:
TCA will send to the Collaborative TCA’s responses to the comments
from Shute Mihaly (in a few days), the State Parks Department, Camp
Pendleton, and the Attorney General’s office, in that order. TCA
explained that the responses to comments from the Collaborative agencies,
Shute Mihaly, State Parks, and the Attorney General’s office will encompass
all the substantive issues. Agreement: The Collaborative agencies agreed
that, with the addition of TCA responses to Fish and Game comments, they
would consider receipt of the above-listed responses to comments sufficient
for them to proceed with their next steps. Action Item: TCA will send their
responses to Fish and Game comments to the Collaborative. Action
ltem: TCA will ensure that Matt Lakin is included in the distribution list
for responses to comments. TCA will send one hard copy of the comments
to each Collaborative agency as each set of comments is completed. When
all sets are complete, TCA will consolidate them and send a CD of
consolidated comments to each Collaborative agency.
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3. Coordination with NOAA Fisheries/NMFS. Jill Terp requested to see
comments from NOAA/NMFS. TCA received a letter from NOAA/NMFS which
said that NOAA/NMFS will rely on USFWS to conduct consultation on their
behalf. Action ltem: Macie will send a copy of this letter to Jill. Upon the
consultation initiation request from TCA, USFWS will coordinate with
NOAA/NMFS, especially on the steelhead in San Mateo Creek.

4, Matt Lakin said that EPA would like to meet with TCA to discuss the
responses to EPA’s comments. This meeting will occur as EPA becomes
more comfortable with the LEDPA. EPA will pose specific questions to TCA
and will circulate them to the Collaborative, so that Collaborative members
can choose whether to attend the EPA/TCA meeting.

E. Collaborative agreement on the Preliminary LEDPA. This is not necessarily a
formal step. The Collaborative will participate in discussion on the preliminary
Preferred Alternative/LEDPA to give a general direction to TCA prior to TCA's
Board taking action on the Preferred Alternative. This discussion will occur during
Section 7 consultation, when more information is available.

F. Section 7 consultation

1. TCA anticipates that they will submit the Biological Assessment and their
request for the initiation of Section 7 consultation in January.

2. Jill said that USFWS has already begun work on the Pacific pocket mouse
analysis and the Upper Chiquita Bank agreement. The Service has some
trapping data on another population of the Pacific pocket mouse that is the
same species as the mice in the action area. It is hoped that this information
will help the Service better understand the mouse.

3. Mary Gray described a FHWA legal memorandum which reviews statutory
requirements and case law regarding Section 7 consultation. Action ltem:
Mary will send a copy of this memorandum to all the Collaborative
Agencies. This document addresses the following questions:

a. Who starts the 135-day clock”? Answer: The federal lead agency, when
they submit the Biological Assessment. There are six items that must be
included in the Biological Assessment to start the clock.

b. What must happen in the 30-day period? Answer: The Service must let
FHWA know whether they agree with FHWA's determination of effect.

c. How fixed is the 135-day period to arrive at a jeopardy/non-jeopardy
decision? Answer: Unless an extension is granted to USFWS by the
applicant, the 135-day period is a fixed timeframe.

d. Must the applicant do all that USFWS requires? Answer: No.

G. Question regarding Corps of Engineers ROD
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1. In response to a question from Mary Gray, Susan Meyer explained that the
Army Corps is not an official Cooperating Agency on the SOCTIIP project and
therefore is unable to adopt the FHWA FEIS without re-circulating the final
document for public review.. The Army Corps will make a decision on whether
the FEIS is adequate to fulfill Corpsresponsibilities under 404 and NEPA. The
Army Corps 404 permitting decision constitutes a federal action by the Corps,
thereby requiring NEPA compliance. The Corps will issue its own ROD,
which is a decision document (just like that of FHWA )that is published in the
Federal Register. Mary Gray expressed concern that this step is redundant
and that it may cause public confusion as it entails a second circulation of the
FEIS/SEIR and gives the impression that there is a separate process.

2. Action Item: Susan Meyer will email the name and phone number of the
Army Corps counsel to Mary. Mary will consult with the FHWA attorney.
If there is an issue about the Army Corps’ expectation of a Corps
recirculation of the FEIS and a Corps ROD to adopt the FEIS, Mary will
contact Susan.

H. Timeframe for Fish and Wildlife consultation.

Jill clarified that the 30 days for USFWS preparation of a response on the
adequacy of the biological information submitted for initiating consultation and
the 135 days for the formal Section 7 consultation are concurrent, not sequential.
There have been times on other projects when USFWS has declined to initiate
consultation because they have felt that the information was not adequate.

|. Selection of an alternative for the purpose of Section 7 consultation
1. Section 7 consultation is conducted on a particular alternative.

2. TCA and FHWA are prepared to identify an alternative for Section 7
consultation. They recognize they are stepping out ahead of the Collaborative
and that they are taking a risk in doing so. However, their discussions with
Collaborative members have given them sufficient confidence to proceed in
this way. The Collaborative members do not want to participate in discussions
of a preliminary LEDPA/preferred alternative until there is more information
from USFWS, and the information from USFWS cannot be obtained until
Section 7 consultation occurs. Section 7 consultation cannot occur until there
is an alternative to consult on. Therefore, it is necessary and advisable for
TCA to move forward with Section 7 consultation by identifying an alternative.
Agreement: The Collaborative agreed that TCA and FHWA should identify
an alternative for the purpose of initiating Section 7 consultation.

a. Mike Schulz said he liked the approach of TCA and FHWA declaring an
alternative to pursue Section 7 consultation.

b. Jill Terp said that the decision on which alternative to request consultation
onis TCA's and FHWA's decision to make.
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3. TCA will ask the Collaborative to make a decision on the preliminary
LEDPA/Preferred Alternative at some point during the Section 7 consultation
period when more information is available.

J. Relationship between the Biological Assessment, Section 7 consultation, and
mitigation

1. Mary Gray said FHWA will review the Biological Assessment to ensure that it
is complete, prior to initiating a request for Section 7 consultation.

2. Jill asked whether the Biological Assessment will include proposed mitigation
for aquatic impacts. Susan Meyer's “Checklist” identifies “General
understanding of proposed mitigation for aquatic impacts” as a remaining
data need. Mary Gray explained that proposed mitigation for aquatic impacts
would be included in the Biological Assessment insofar as this mitigation
pertains to the species at issue. She and Macie noted that they may use
performance standards where complete design may not be available.

3. The Biological Assessment will address impacted aquatic species, such as
the steelhead trout, arroyo toad, and fairy shrimp.

4. TCA has presented conceptual mitigation plans to the Collaborative, including
some performance standards. Jill noted that the RMV'’s plan was not
approved at the time TCA presented its conceptual mitigation and that the
Marine Corps property has been unavailable for offsetting impacts.

a. The USFWS is interested in more proximate mitigation to offset aquatic
impacts.

b. Larry Rannals said that he does not believe that there will be any
opportunities for mitigation on the Base. The Commanding General of the
Base will speak from the Marine Corps. His decision will be based on a
recommendation from Environmental Security, which has stated in the
past that there will be no mitigation on the Base.

c. Mary Gray said that FHWA is not tied to on-site mitigation and that there
often is a better place for mitigation than on-site.

d. Jill reminded the group of the Section 7A1 federal obligation to preserve
the species.

e. Jill encouraged TCA to provide mitigation information as early in the
process as possible. She noted that there may be proposals about
restoration which could have long-term benefits but short-term impacts to
listed species.

K. Army Corps needs regarding “general understanding of proposed mitigation for
aquatic impacts” '
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1. Susan Meyer said that for purposes of 404(b)1 evaluation, mitigation needs to
be proposed that will demonstrate that wetlands functions and values are
adequately addressed and that, in the aggregate, there will be no net loss to
wetlands functions and values and no significant degradation to aquatic
resources.

2. TCA is working on its revised functional assessment, the revised jurisdictional
delineation, and the 404(b)1 alternatives analysis.

L. Army Corps request for comparative socio-economic data

1. Susan Meyer explained that this comparative data has been requested by her
manager. Residential and business relocations is a pertinent environmental
factor for the SOCTIIP project, and decision-makers at the Corps want to
understand the range of residential relocations for comparable transportation
projects within the region..

2. Action ltem: TCA will ask FHWA for assistance on comparative socio-
economic data. Smita Desphande said that Caltrans will help provide
this information. Susanne Glasgow will provide TCA with residential
relocation data on some other projects, particularly in the San Diego
area.

3. Mary Gray explained that socio-economic impacts are defined, not just by the
numbers of relocations, but also the effect on neighborhood and community
groups and on community cohesion. The significance of relocation numbers is
affected by the availability of replacement housing. Evaluations of relocations
are made on a project by project basis.

4. Susan said that the Corps would like to have the data that they requested,
with a focus on projects in urban areas.

M. Revisions to the Flowchart

1. The goal is to continue efforts to clarify the next steps and to apply a calendar
to these schematic steps

2. Action ltem: Collaborative members should provide comments on the
flowchart, Environmental Permitting Process for NEPA-404 Integration,
to Macie by December 27.

3. Agreement: The Collaborative members agreed to keep the chart to the
NEPA-404 process and to not incorporate processes of state
resource/permitting agencies into the flowchart.

4. Action ltem: USFWS will try to estimate what it will take to accomplish
the Section 7 consultation process and provide this input to TCA for the
flowchart.
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5. Larry Rannals provided the following Camp Pendleton changes to the

flowchart
a. Put an asterisk on the blocks, "FHWA/TCA prepare final EIS/SEIR” and

"FHWA/TCA prepare Record of Decision” and add the footnote: “Requires

USMC and Department of the Navy concurrence.”
b. Re-order two boxes: Put "FHWA/TCA Circulate response to comments”

above "Collaborative agrees on preliminary LEDPA.”

Il. RMV development map.

Action ltem: Macie will send to the Collaborative hard copies of the map
showing approved RMV development with the SOCTHP alternatives.

Ill. 2005 Meetings

The Collaborative set the first Tuesday of the month, beginning in February, as the
dates for Collaborative meetings for the first half of 2005. These dates are:
February 1
March 1
April §
May 3
June 7

Action Item: Collaborative members should put these dates on their calendars
and hold them for Collaborative meetings.
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ACTION ITEMS — February 1, 2005

WHO WHAT Done
Mary Gray | Mary Gray will call Bill Berry (Camp Pendleton wildlife biologist)
and report back to Macie and Jill about how he wants to be
involved. If Bill wants Mary to call Deborah Bieber (760-725-
9728), she will do so.
Jill Terp Jill will see if she has other information that is appropriate for
distribution and provide this for TCA’s use in the Biological
Assessment.
Stephanie | Stephanie Stoermer will get a copy of the Shute Mihaly letter
Stoermer from Maiser Khalid. If she is unable to obtain this, she will
contact TCA to request another copy.
EPA and Steven and Susan will call TCA and set up a meeting in Los
USACE, Angeles to discuss TCA's response to their comments. TCA will
TCA notify all the agencies of the date/times/locations. Caltrans will
attend as an observer. USFWS would like to hear the wetlands
discussion. Camp Pendleton will probably not attend but would
like to know when the meetings will occur.
TCA TCA will provide the Collaborative with its response related to
. the NCCP.
TCA and TCA’s counsel will consider whether the NEPA/404 MOU
Stephanie | creates a situation that supercedes the regulations (that the
Stoermer Army Corps must recirculate the FEIS and issue a separate
ROD if they are not a Cooperating Agency). TCA will then
contact the Army Corps and FHWA. The Corps Counsel is
Tiffany Troxel: Tiffany.A.Troxel@usace.army.mil (phone 213-
452-3953). Stephanie Stoermer will contact Maiser Khalid to
ensure that he reports back to Macie from his discussion with
: Larry Vinzant and Brent Gainer about this issue.
Stephanie | Stephanie will meet with Maiser Khalid to review the flowchart
Stoermer and get his comments. She will then report back to TCA and the
Collaborative.
Louise Louise will distribute to the Collaborative the FHWA/USFWS Done
memo about Section 7 Consultation that was provided by Mary
Gray.
Louise and | Louise and Macie will discuss whether a meeting will be needed
Macie on March 1 and report back to the Collaborative.

Next Collaborative Meeting:
Scheduled for April 5, May 3, June 7 (no meeting on March 1)
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DRAFT MEETING SUMMARY
SOCTIIP COLLABORATIVE
February 1, 2005 Conference Call

Participating in the conference call:

FHWA: Mary Gray, Stephanie Stoermer
Caltrans: Ryan Chamberlain, Arianne Glagola
EPA: Steven John

USFWS: Jill Terp
USACE: Susan Meyer
TCA: Macie Cleary-Milan, Maria Levario, Carollyn
- Lobell (Nossaman)

Camp
Pendleton: Larry Rannals, Bob Taylor, Lt. Col. Gary Bauman
Consultants: _

CDR Associates: Louise Smart

Handouts (sent in advance)
NEPA/404 Flowchart

|. Biological Assessment/Section 7 Consultation

A. TCA is preparing the request for Section 7 consultation and anticipates sending
that request to USFWS the week of February 14.

B. Jill Terp is trying to complete other work so she will be ready and available to
begin the Section 7 consultation when TCA's request arrives.

C. Whenever there is a Section 7 Consultation on Threatened and Endangered
species that are present on Camp Pendleton property, the base wildlife biologist,
Bill Berry (760-725-9729) wants to be involved to determine if there is any impact
to habitat or species on the base. Action ltem: Mary Gray will call Bill Berry and
report back to Macie and Jill about how he wants to be involved. If Bill wants
Mary to call Deborah Bieber (760-725-9728), she will do so.

D. The USFWS experts on the Pacific pocket mouse have had some preliminary
discussions. They are looking at the Oscar site on Camp Pendleton. These
experts are biomonitors for Orange County, Los Angeles, and San Bernardino.

E. Mary asked whether USFWS has any additional information that TCA should
include in its Biological Assessment. Action item: Jill will see if she has other
information that is appropriate for distribution and provide this for TCA’s use in
the Biological Assessment.

F. The Biological Assessment will include the green alignment as the preferred
alternative.
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/l. Responses to Comments

A. After submitting the Request for Section 7 Consultation, TCA will complete its
responses to comments that were provided by San Clemente, California Parks
Department, Camp Pendleton, and Rancho Mission Viejo. TCA recognizes that
these responses to comments are a priority for members of the Collaborative.

B. Brent Gainer, FHWA is reviewing TCA's responses to the Shute Mihaly
comments. The format for TCA’s responses includes scanned-in comments in
conjunction with the specific responses. Action Item: Stephanie Stoermer willget
a copy of the Shute Mihaly letter from Maiser Khalid. If she is unable to obtain
this, she will contact TCA to request another copy.

C. Steven John reported that EPA had an internal conference call on January 31,
2005 about the responses to comments. There were no substantial issues. EPA
would like to meet with TCA, FHWA, and Caltrans to discuss EPA’s issues about
air modeling and air toxic issues. In addition, EPA has some minor suggestions
about how TCA might proceed on wetlands mitigation and water quality. EPA
suggested that TCA meet with EPA and the Army Corps on the same day inlLos
Angeles.

D. Susan Meyer reported that she did not have any substantive concerns related to
TCA's responses to the comments from the Army Corps. The Army Corps does
have suggestions about how to make the responses more clear and accurate.
The Army Corps would like to meet with TCA and FHWA to articulate those
suggestions and hold additional discussion on mitigation.

E. Action ltem: Steven and Susan will call TCA and set up a date for their meetings
in Los Angeles. TCA will notify all the agencies of the date/times/locations.
Caltrans will attend as an observer. USFWS would like to hear the wetlands
discussion. Camp Pendleton will probably not attend but would like to know when
the meetings will occur.

F. The USFWS will review the Shute Mihaly responses during the start of Section 7
consultation.

G. Ryan Chamberlain said that Caltrans is reviewing the Shute Mihaly responses,
but will defer to FHWA. Caltrans will be asking their legal department if they want

~ to look at the Shute Mihaly comments and responses.

- H. Within FHWA, Larry Vinzant and Stephanie Stoermer sent their brief responses
to Tay Dam. Since there are significant Shute Mihaly comments related to
biological resources, Mary Gray will be reviewing the Shute Mihaly comments.

|.  Macie reported that the Shute Mihaly letter includes a lot of repetition, with the
same comments stated over and over. She said that TCA found nothing in the
comments that would prompt TCA 1o change the final document. Action ltem:
TCA will provide the Collaborative with its response related to the NCCP.

1. NEPA/404 Flowchart

A. Macie reminded the group that EPA had suggested a few months ago that TCA
develop a roadmap of what the agencies would be doing as the project proceeds
to the FEIS and the ROD. TCA developed the flowchart to show who is doing
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what and how these different processes fit together and to check with the

agencies to ascertain whether all the agencies’ relationships are shown correctly.

The timeframes (other than the 30-60 days for response to comments) are the

legal timeframes set in FHWA's regulations or the NEPA/404 MOU.

B. Comments on the flowchart included:

1. A question to be resolved between FHWA and the Army Corps is whether the
Army Corps needs to recirculate the FEIS and issue its own ROD. Mary Gray
stated that she did not think a separate ROD or FEIS process was needed for
a project under the NEPA/404 merger process. Rob Thornton is looking into
this issue. If it is necessary for the Corps to do a separate ROD, that is fine
with FHWA. Susan Meyer explained that the Army Corps counsel has said
that by regulation the Corps must recirculate the FEIS and have its own ROD
when the Corps is not a Cooperating Agency on a project (the Corps sent a
letter in March 2001, declining to be a Cooperating Agency on the SOCTIIP
project). This requirement is found in the CEQ Forty Questions document.
The group discussed the fact that the regulations preceded efforts to merge
the processes and create a quasi-Cooperating Agency relationship and
preceded the national environmental streamlining agreements.

2 Action ltems: TCA’s counsel will consider whether the NEPA/404 MOU
creates a situation that supercedes the regulations (that the Army Corps must
recirculate the FEIS and issue a separate ROD if they are not a Cooperating
Agency). TCA will then contact the Army Corps and FHWA. The Corps
Counsel is Tiffany Troxel: Tiffany.A.Troxel@usace.army.mil (phone 213-452-
3953). Stephanie Stoermer will contact Maiser Khalid to ensure that he
reports back to Macie from his discussion with Larry Vinzant and Brent Gainer
about this issue.

3. Larry Rannals noted that just as the flowchart has a line indicating Camp
Pendleton’s involvement in a review effort of the FEIS (through the USMC
EIRB) before the FEIS is published, there should be a similar line showing
Camp Pendleton’s involvement in reviewing the ROD. He said that Camp
Pendleton could review a draft ROD simultaneously with the EIRB.

4. Mary Gray explained the “30 day call on effect” box: Thirty days after receipt
of the Biological Assessment by USFWS, the Service notifies FHWA by letter
whether the Service agrees with FHWA on the effect call. Jill agreed that this
box should be parallel (as it is) to the Preliminary Agreement on Preferred
Alternative/LEDPA.

5. Macie Cleary-Milan explained that the state permitting processes (CDFG
Stream Bed, 401 Certification, CZMA Consistency) are included in the
“Submit Applications” box, but that the Coastal Development permit is shown
separately, as it occurs after the ROD.

6. Susan Meyer suggested that the 401 Certification be separated from the
other state permits to show where it fits with the 404 permit.

7. Susan suggested that "Preferred Alternative/” be inserted in front of “LEDPA”
in the “Informal Preliminary LEDPA” box.

8. “RTC" means “response to comments.”
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9. There is no separate step for mitigation because the mitigation for 404 will be
reflected in the final permit. The “Final DA 404 Permit” step will include the
special conditions.

10.Stephanie Stoermer said that she likes this flowchart. Action Item: Stephanie
will meet with Maiser Khalid to review the chart and get his comments. She
will then report back to TCA and the Collaborative.

V. FHWA/USFWS Memo on Section 7 Consultation

A.

Larry Rannals asked about this memo which was mentioned at the December
13, 2004 meeting. Louise received this from Mary Gray through a “reply” to an
email sent to the Collaborative and did not realize that Mary's email had not gone
to the Collaborative.

Action ltem: Louise will send this memo to the Collaborative.

Mary Gray will provide the Collaborative with an updated copy when it has been
released by FHWA and USFWS.

V. March SOCTIIP Collaborative Meeting

A. The next Collaborative meeting is scheduled for March 1.

B. Jill Terp said that since she will be out the week of February 21%, she will be
reading the Biological Assessment the first week of March and prefers to use that
week to read the Biological Assessment rather than meet.

C. Action Item: Macie and Louise will talk about whether there will be a need for a
meeting on March 1 and will report back to the Collaborative [Note from Louise:
There will be no March 1 meeting].
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FINAL MEETING SUMMARY
(sent to Collaborative)
SOCTIIP COLLABORATIVE
November 8, 2006

In attendance:

FHWA: Lisa Cathcart-Randall (for part of the meeting), Tay Dam

Caltrans: Lisa Ramsey, Smita Deshpande, Arianne Glagola (afternoon only),
" Charles Baker '

EPA: Susan Sturges, Eric Raffini

USFWS: Jill Terp (by phone)
USACE: Susan Meyer (by phone)
TCA: Macie Cleary-Milan, Maria Levario, Paul Bopp, Rob Thornton (Nossaman)
Camp
Pendleton: Larry Rannals
Consultants:
CDR Associates: Louise Smart
BonTerra: Ann Johnston
Earthworks: Margot Griswold

Handouts

» Copies of Powerpoint presentations given to the TCA Board on January 12, 2006
and February 23, 2006

« Smart Mobility report

o FHWA letter of July 10, 2006, in response to the Endangered Habitats League's

"~ comments on SOCTIIP, including Caltrans letter of comments to FHWA, June
19, 2006, in response to statements made in the Shute, Mihaly & Weinberger's
letter to TCA (Jan. 12 and 18, 2006) and their supporting documents.

o NEPA/404 MOU Remaining Issues

L. Presentation on the history of the SOCTIIP project

Macie Cleary-Milan provided a review of the history of the SOCTHP project and the
preferred alternative. The presentation was based on two presentations made earlier
in the year (January and February) to the TCA Board in order to have the Board
certify the environmental document (the EIR)and select the preferred alternative.
The Board certified the Final SEIR as adequate in February 2006. Key points of this
presentation included:

A. Timeline:
1. 2000 — The alternatives approved for study were developed by the

Collaborative and included a large number of alternatives.

FINAL - SOCTIIP Coliaborative Meeting Summary- November 8, 2006 Page 1 of 11



2. 2004 - The Draft EIS/SEIR was published, including 6 toll road alternatives
and 2 non-toll road alternatives (arterial improvements and I-5 widening). In
May 2004, the document was released for public review.

3. In September 30, 2005, USFWS provided a preliminary “no jeopardy”
indication.

B. During refinement of the alternatives, TCA took into account the Donna O’Neill
Land Conservancy, which was created in 1991 by Rancho Mission Viejo (RMV)
and shifted an alignment westerly to avoid the wetlands and maximize wildlife
connectivity 1o the east.

C. A stormwater collection system was designed, using extended detention basins,
including capture of roadway runoff from two miles of |-5, at the juncture of the
toll road and 1-5.

D. The proposed project affects subarea unit 1 of the State Park. The park is owned
by the Department of the Navy and is leased to the California Department of
State Parks. In the lease, the Navy reserved the right to grant easements for
other uses, including highways. The San Mateo Campground was established in
the park elght years after Foothill South Toll Road was put on the map. TCA has
proposed improvements to the park.

E. Funding for the toll road project will be provided through the sale of bonds. Tolls
will pay back the bonds. There is no funding for improvements to 1-5; such
funding would have to come from Caltrans and FHWA, and that funding is not
available. TCA has no jurisdiction over the arterials; none of the arterials were
programmed by Caltrans, local governments, or the Metropolitan Planning
Organization for funding.

F. The preferred alternative is the green alignment (each alternative was assigned a
color), also known as A7C-FEC-M. It is projected to cost $875 million and has
been designed to avoid and minimize impacts. Jill Terp noted that USFWS might
disagree with the statement that the Pacific Pocket Mouse occupied habitat was
avoided; USFWS defines occupied habitat differently. Macie said that through
design, TCA has reduced the environmental impact of this alignment. The green
alignment is compatible with the approved RMV land use plan, RMV settlement
agreement, and the NCCP.

G. The Army Corps and EPA have accepted the green alignment as the prehmmary
L east Environmentally Damaging Practicable Alternative (LEDPA). The Marine
Corps continues to be neutral on the Foothill South Toll Road.

H. The NCCP was approved in October 2006 by the Board of Supervisors. Jill Terp
said that USFWS was looking forward to the conservation that will result from the
long-term conservation effort of the NCCP and is working on their responses to
comments to finalize the environmental document on the NCCP. The permit on
the NCCP is expected before the end of 2006, will cover development activities
of RMV for 14,000 homes, and will outline a management strategy for open
space area on RMV.

[. TCA committed to 182 mitigation measures in the environmental document,
including the use of 327 mitigation credits from the Upper Chiquita Canyon
conservation area.
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1. Status reports on the project
A. FEIS. Macie Cleary-Milan and Lisa Cathcart-Randall provided information on the

status of the FEIS. :

1. On January 12, 2006, TCA made a presentation to the TCA Board and held a
public hearing to take public comment. On February 23, provided more
information to the Board, and the Board certified the SEIR as being adequate.

2. Once the SEIR was certified by the TCA Board, the FEIS was submitted to
FHWA (April 2006). FHWA and Caltrans provided comments to TCA on the
FEIS: TCA addressed these comments and resubmitted the FEIS to FHWA in
September, 2006. '

3. FHWA is reviewing the document and is still working on consultations,
including 106 with the SHPO, Section 7 with the USFWS, and 6(f) with the
National Park Service and State Parks Department. FHWA is working with
other federal agencies to resolve issues. For Section 7, FHWA needs to
receive the USFWS Biological Opinion and completion of Section 7
consultation. For 106, FHWA needs completion of consultation and
concurrence from the SHPO on the Area of Potential Effects and the
evaluation report. FHWA is considering whether the Historic Property Survey
Report (HPSR) should be submitted at this time. Following the consultations,
FHWA will pass the FEIS on to Camp Pendleton for their EIRB review. Lisa
Cathcart-Randall stated that FHWA does not see fatal flaws in the FEIS; their
concerns are primarily procedural.

4. Susan Meyer asked whether FHWA plans to hold a public hearing on the
FEIS. Lisa replied that FHWA has not yet decided this. Tay Dam noted that
FHWA conducted a public hearing after the DEIS was released and had a 90-
day comment period-and that there is no requirement to hold a public hearing
in conjunction with the release of the FEIS. Susan Meyer explained that the
Army Corps anticipates receiving requests for a public hearing after the Army
Corps posts the public notice for the preferred alternative. She noted that
when the first public hearing was held in 2004, there was no clear
identification of the applicant’s preferred alternative. Now the Army Corps
public notice will include the preferred alternative, and the Army Corps needs
to determine whether to hold a public hearing if it is requested. She
suggested that FHWA and the Army Corps coordinate their efforts. Action
item: The Army Corps, FHWA, and Caltrans will discuss whether and when to
hold a public hearing on the FEIS.

5. Rob Thornton, TCA counsel, explained that the circulation of the FEIS is not a
public review process. Although the public can provide comments during the
thirty-day period following public circulation of the FEIS, FHWA may elect
to/not to respond to comments received during this period. ’

8. Lisa Cathcart-Randall said that considering the nature of this project, FHWA
wants to ensure that the FEIS is “noticed” appropriately. FHWA may want to
issue a notice in the Federal Register; this will enable FHWA to decrease the
statute of limitations to 180 days on the FEIS and any associated permits and
-may seek concurrence from the Collaborative on doing so. Rob Thornton
questioned whether concurrence of the Collaborative on this issue would be
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required. Sylvia Vega stated that seeking such concurrence would be
consistent with the spirit of the NEPA/404 MOU. Action item: TCA, FHWA,
USACE, and MCB-CP will talk about whether to publish a notice of the FEIS
in the Federal Register.

B. EIRB Process. Maria Levario explained that there is an existing MOU between
Camp Pendleton and FHWA stating that Camp Pendleton will review the
environmental document before it is publicly circulated. Larry Rannals described
the Environmental Impact Review Board (EIRB) process that the Marine Corps
has for environmental review of its own process.

1. Ultimately, a representative of the Secretary of the Navy will sign the Record
of Decision (ROD).

2. In 1992, a Memorandum of Understanding was signed between FHWA and
the Marine Corps that states that once the FEIS is ready for public
distribution, the Marine Corps will review it through its EIRB process, which
includes:

a. The document will be reviewed at the Camp Pendleton Base level with the
Environmental Impact Review Board at the Base and will be signed by the
Base Commander. '

b. Marine Corps Headquarters will hold another Environmental Impact
Review Board review. ' '

c. The Deputy Assistant Secretary of the Navy for Environment and
Installations will be briefed.

d. The Secretary of the Navy must sign off on the document before it can be
released to the public.

3. This is a four- to six-month process before the Marine Corps can send a letter
to FHWA to say that that document is ready to be released to the public.

4. Congress has provided that the Secretary of the Navy has the authority to
grant an easement to TCA for the use of the property. The easement will
constitute a federal action, and the Marine Corps is looking at using the FEIS
and the ROD to support this federal action.

5. The Navy will also review the draft Record of Decision (ROD). There is a
separate EIRB process for the ROD, which is anticipated to be quicker than
the EIRB process on the FEIS. Rob Thornion said that FHWA is willing to
initiate the ROD process as soon as the FEIS has been signed.

C. Biological Opinion. Jill Terp said that USFWS is in Section 7 consultation on this
project and is working to refine the Biological Opinion. USFWS believes that this
project will be litigated. They have sent the preliminary draft Biological Opinion to
the USFWS solicitor for review and have received extensive comments. USFWS
will be contacting Lisa Cathcart-Randall to discuss these comments and hopes to
speak to FHWA and TCA prior to November 13“‘, which is the date for the
issuance of the Biological Opinion. Action item: Macie Cleary-Milan, Rob
Thornton, Lisa Cathcart-Randall, Jill Terp, and Jim Bartell (USFWS) will meet to
discuss the USFWS solicitor's comments on the Biological Opinion prior to the
release of the Biological Opinion.
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D. 404 permit. Maria Levario reported that TCA has been working cooperatively with
Susan Meyer, who has reviewed the draft permit application and provided
feedback. TCA is trying to coordinate the Army Corps public notice with the
circulation of the FEIS. Susan Meyer explained the on-going coordination to date.
The goal is to continue the informal coordination between the Army Corps and
the applicant by having a preview of what TCA will be submitting in the 404
application in order to expedite the formal process by ensuring that the
application is complete and by preparing the draft public notice. Sylvia Vega said

~ that as future owner/operator of the facility, Caltrans would like to review the

- application to ensure that Caltrans is as free of maintenance responsibilities as
possible. FHWA will also review the application to make sure that FHWA can
support it. Action item: Caltrans and FHWA will review the 404 draft permit
application.

E. Water Quality 401 permit. Maria Levario explained that once the preferred
alternative had been selected, TCA started working on state permit applications,
including 401 water quality certification. TCA has submitted its application to the
Regional Water Quality Control Board (RWQCB).

1. The RWQCB staff has deemed TCA’s application to be complete.

2. Sylva Vega asked about monitoring and maintenance requirements. Caltrans
is interested in this because maintenance will involve funding and needs to
know whether Caltrans will be expected to go above and beyond Caltrans
requirements and fo train the maintenance staff in different procedures. Maria
stated that BMPs specified in the application are Caltrans-approved BMPs.
Sylvia said that maintenance of any off-site mitigation areas outside the right-
of-way are TCA'’s responsibility. Maria said that all BMP features are within
the Caltrans right-of-way.

3. Susan Meyer asked whether Caltrans would be responsible for specific
BMPs, related to aquatic resources, which would become permit conditions.
Action item: Caltrans, TCA, USACE, USFWS, USEPA, and FHWA will
discuss responsibility for BMPs related to aquatic resources, which will
become permit conditions.

4. Eric Raffini asked about the retrofitting of I-5 to handle runoff. Sylvia
explained that this would occur where improvements are made to I-5 for the
interchange with the toll road.

5. Eric asked about the success of detention basins on other projects. Macie
explained that Caltrans has done an extensive analysis of these BMPs. Rob
Thornton said that the BMPs were the result of litigation by the NRDC and
others which resulted in an extensive study and report that was generated as
part of the SOCTIIP process. '

6. Maria noted that a 401 certification will be required prior to release of the
FEIS to the public.

F. 106 Consultation. Charles Baker, Caltrans, said that he has received the Historic

Property Survey Report (HPSR) and other documents and is not ready to provide
formal comments. He said that the documents are well written. The HPSR
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identifies 31 archaeological sites in the project area but does not evaluate
whether they are significant. The HPSR describes what is known and says that
more work will be done in a phased process.

G. Other permits

1. Fish and Game Streambed Alteration Permit. TCA submitted the application
for this permit in summer of 2006, received a letter of “incomplete” because
the mitigation plan was incomplete, and is working on the plan. Action item:
TCA will provide a copy of the Streambed Alteration Permit application to
Caltrans and a copy of the conceptual mitigation plan to USFWS.

2. Fish and Game code 2080. Ann Johnston explained that this relates to
consistency of findings with the State Endangered Species Act. Once
USFWS has issued its Biological Opinion, this should suffice for the state
2080 permit. There are no state-listed species in addition to the federal-listed
species in the project area.

3. Air quality conformity. Maria explained that the air quality conformity
determination will be appended to the FEIS and that the project is in
compliance with regional transportation plans.

4. Coastal Development Permit. TCA is in the process of preparing the
application for this permit. '

H. U.S. Marine Corps Birthday

Larry Rannals and other representatives of the Marine Corps provided a
ceremony to share the celebration of the 231% birthday of the U.S. Marine Corps.
Each November 10, the Marines pause to celebrate the occasion. Larry read the
message from the Commandant, showed a slide show, and shared a cake with

the group.
|.  Conceptual Mitigation Plan

Margot Griswold, presented the habitat restoration approach for the SOCTIHP

project.

1. She reported that the Upper Chiguita Reserve has an existing 327 acres that
can be applied as mitigation credit for the SOCTIIP project. In addition, TCA
has asked that the bank be expanded to allow for additional mitigation credits,
which would cover up to 241 acres of coastal sage scrub, 183 native
perennial grasslands, and 13 non-wetland drainages. This site is a certified
bank with a formal banking agreement between TCA, the California
Department of Fish and Game, and USFWS. Rancho Mission Viejo is the
underlying fee owner. The site is property that was taken out of development,
provides opportunities for watershed-based restoration, and is close to the
alignment for the Foothill South Toll Road.

2. In addition, TCA was asked by the Army Corps and USFWS to examine other
sites for potential restoration, which would be used to mitigate impacts to
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USACE jurisdictional waters. This restoration area includes an area east and
south of Tesoro High School, within which TCA will restore the area, change
the existing grade, and create a wet meadow.

3. The concept is to provide mitigation close to the toll road and restore iton a
watershed basis. Comments, in response to questions, were provided by
Margot Griswald, Macie Cleary-Milan, and by Ann Johnston, and included:

a.

b.

The mitigation for jurisdictional wetlands is in the same watershed as the
impact.

The alignment does not go through any of the Rancho Mission Viejo
conservation areas. In the alternatives development, TCA avoided RMV
mitigation areas, especially Cafiada Gubernadora.

TCA will acquire the land. After performance criteria have been met, it is
anticipated that the parcels will be placed in the RMV Reserve design.
USFWS also envisions this.

The conservation plan will be a three-way agreement among TCA,
USFWS, and California Fish and Game.

Within the San Mateo Creek and San Onofre Creek crossings, the
permanentimpacts will be solely for the piers; the temporary impacts will
be re-established to pre-impact conditions. Because these areas are
within Camp Pendleton boundaries, mitigation cannot be put into place in
perpetuity. Limiting the impact to the piers makes the impact very small.
Jill Terp said that USFWS experience has been that these conservation
measures need some sort of management, such as weed control, until
they meet a certain habitat standard. Funding is needed to monitor and
maintain the site. Eric Raffini referred to the PARS analysis that can help
define this performance. Rob Thornton noted that in other agreements,
TCA has said that TCA has the obligation to fulfill its commitments and
that TCA can only transfer the property to a party who is acceptable to
Fish and Game and USFWS.

Susan Meyer asked why, since the Army Corps is not signatory to the
conservation easement agreement, they are being asked to buy into the
mitigation instrument. Macie replied that the mitigation instrument already
exists and that TCA needs all the agencies to concur on the mitigation
plan as sufficient. Action item: Further discussion will be held among TCA,
the Army Corps, EPA (Eric Raffini), and USFWS regarding the
technicalities of the mitigation instrument. The Army Corps will formulate
questions to address in this discussion.

Jill Terp noted that TCA's plan is to revegetate the slopes of the roadway
with native species and said that Caltrans has the responsibility to
maintain them. Sylvia Vega responded that Caltrans’ concerns would be
that the project mitigation does not include the slopes.

Action item: The conceptual mitigation plan will be sent to the Army Corps
before the end of the year. TCA will make the Powerpoint presentation on
the conceptual mitigation plan available to the Collaborative.
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. Lawsuits

1. Rob Thornton reported that lawsuits have been filed. The lawsuits include:

a. One from environmental groups

b. One from the Attorney General representing the State Parks Commission.
This lawsuit was filed in San Diego County Superior Court. TCA requested
that it be transferred to the Orange County court, but the petitioners
appealed this. Macie Cleary-Milan clarified that the State Parks
Commission is advisory to the Governor and does not issue permits.

¢. One from the Native American Heritage Commission regarding Native
American ceremonial sites. There is a venue motion pending on this
lawsuit.

2. Rob said that TCA anticipates there will be additional lawsuits following
issuance of the Record of Decision. Responses 1o the lawsuits occur in a
track parallel to the rest of TCA's work on the project. Rob’s responses to
comments and questions included the following points:

a. Under CEQA, the only remedy is to go back and correct the document if
needed and reconsider the decision in the light of the corrections that
were made.

b. Regarding the issues underlying the lawsuits, it is impossible to know what
those issues are until the briefs have been submitted.

c. The typical timeframe for a CEQA lawsuit is 2-1/2 years. The typical
timeframe for a NEPA lawsuit is 2 to 3 years.

d. There are always options to settle.

FHWA response to EHL/Smart Mobility Study

. Macie reported that during the comment period on the DEIS, the issues included

in the Endangered Habitats League (EHL) letter were raised. FHWA recexved the
EHL letter after the EIR was certified.

. Tay Dam said that EHL conducted a review of the CEQA document (the EIR)

and wrote the letter in response to the CEQA document. As this is not a federal
document, FHWA does not have jurisdiction. FHWA forwarded the letter and the
Smart Mobility Study to Caltrans and TCA for appropriate action and response.

. Lisa Ramsey put together a group of engineers at Caltrans to review the study.

Caltrans determined that the study did not follow the standard process. The
Smart Mobility Study was conceptual, while TCA’s study of traffic projections was
thorough. The Smart Mobility Study did not take into account the engineering
requirements that would be necessary to do the improvements to I-5 and did not
factor in standard shoulders, lane widths, ramps, interchanges. A similar
rationale applies to the improvements of the arterial alternatives. Caltrans stands
by TCA’s analysis.

. Larry Rannals noted that if [-5 were going to be widened, it would entail the

rebuilding of 4 interchanges and that the traffic improvements were not significant
enough to warrant such an expenditure.
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. FHWA has been in communication with Dan Silver, the director of EHL and has

sent a letter to EHL, noting FHWA'’s lack of jurisdiction over the CEQA document
and including Caltrans’ comments on the Smart Mobility Study and the DKS
(John Long) independent traffic review.

. Action item: TCA will email or fax the FHWA letter and the Smart Mobility Study

to Susan Meyer and Jill Terp.
Other issues and questions

. Susan Sturges asked about the status of the 6(f) process. Macie reported that

FHWA is addressing this process. Tay Dam said that FHWA has met twice with
the National Park Service.

. TCA is planning to have the FEIS ready for public circulation in the summer of

2008.
Where do we go from here?

. Remaining NEPA/404 MOU tasks

1. Macie Cleary-Milan distributed an excerpt from the NEPA/404 MOU that
included upcoming steps to fulfill the requirements of the MOU and asked
how these would be applied to the SOCTIIP process. Sylvia Vega responded
that she sees these requirements as a kind of punch list of items that need to
be agreed on in order to achieve compliance with the MOU.

2. Macie asked about the section, “Obtain following documents for inclusion in
the final EIS...: 1) FWS written preliminary agreement in the project mitigation
plan.” Jill Terp said she assumed that USFWS would receive a separate
mitigation document, e.g., a comprehensive mitigation plan. Although Section
7 does not refer to the term, “mitigation,” she said that she hopes that
USFWS can include its agreement on the project mitigation plan as part of the
Biological Opinion. Macie added that her understanding is that in the context
of Section 7 consultation and the Biological Opinion, FHWA, TCA, and
USFWS would agree on the things that will be done.

3. Jill Terp said that she has raised some concerns with TCA regarding
offsetting measures. There may be other mitigation measures included that
are outside the Section 7 consultation. it is not a requirement for FHWA to
offset impacts; under Section 7, FHWA only needs to avoid and minimize
impacts. Macie said she would seek USFWS review of the items that USFWS
has jurisdiction over. Action item: TCA, FHWA, and USFWS will meet to
discuss the language regarding USFWS “written preliminary agreement on
the project mitigation plan” and offsetting measures.

4. Action item: Sylvia Vega will send the NEPA/404 MOU and the Guidance
papers to Jill Terp.

5. Susan Sturges said that there is a new MOU specific 1o the state of California,
which was finalized in May 2006. The new MOU says that the final decision
point is a preliminary LEDPA determination and a decision point on the
conceptual mitigation plan. Her understanding is that for current projects that
were begun under the 1994 MOU, the projects would move forward under the
provisions of the new MOU, with decisions made under the 1994 MOU
continuing to stand. Susan Meyer said that the difference between the two
MOUs is that the new MOU defines the level of concurrence differently,
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depending on the agency. Under the 1994 MOU, all agencies carry the same
weight as others regarding concurrence. In the 1884, USFWS did not have
any concurrence on the preferred alternative; in the new MOU, USFWS does
have an agreement role regarding the preferred alternative. Action items:
Susan Meyer will send the new MOU to the Collaborative. Sylvia Vega will
talk with Lisa Cathcart-Randall and Larry Vinzant about the new MOU and will
report back to TCA. When there is an understanding of the new MOU and
whether/how it applies to the SOCTIIP project, there will be further
discussions with the Collaborative.

. Future role of SOCTIIP Collaborative

1. Macie said that in preparation for this Collaborative meeting, it had become
apparent that the Collaborative had a number of questions regarding the
status of the project. She asked if the Collaborative wanted to get together
periodically in order to be updated on the project.

2. The Collaborative agreed to meet periodically on an as-needed basis when
there are issues to discuss. Quarterly updates will be provided through a
conference call or an email sent by TCA to keep the Collaborative apprised of

© the status of the project. Prior to these updates, Collaborative members will
be asked to provide TCA with questions about the project or what they have
been hearing so that TCA can directly respond to thelr concerns and
" questions.

3. The Collaborative would like to be informed when FHWA is ready to send the

FEIS to the Marine Corps for the EIRB review (action item).

Action items

. Macie will provide to the Collaborative copies of the Powerpomt presentation on

the history of the project and the preferred alternative, either by CD, through
online reference, or hard copy.

. USACE, FHWA, and Caltrans will discuss whether and when to hold a public

hearing on the FEIS.

. TCA, FHWA, USACE, and MCB-CP will talk about whether to publish notice of

the FEIS in the Federal Register.

. Macie Cleary-Milan, Rob Thornton, Lisa Cathcart-Randall, Jill Terp, and Jim

Bartell (USFWS) will meet to discuss the USFWS solicitor's comments on the
Biological Opinion prior to the release of the Biological Opinion.

. Caltrans, TCA, USACE, USFWS, USEPA, and FHWA will discuss responsibility

for BMPs related to aquatic resources, which would become permit conditions.

. TCA will provide a copy of the Streambed Alteration Permit application to

Caltrans and a copy of the conceptual mitigation plan to USFWS.

. Caltrans and FHWA will review the 404 permit application.
. Further discussion will be held among TCA, the Army Corps, EPA (Eric Raffini),

and USFWS regarding the technicalities of the mitigation instrument. The Army
Corps will formulate questions to address in this discussion.

The conceptual mitigation plan will be sent to the Army Corps before the end of
the year.
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J. TCA will make the Powerpoint presentation on the conceptual mitigation plan
available to the Collaborative.
K. TCA will email or fax the FHWA letter to EHL and the Smart Mobility Study to

Susan Meyer and Jill Terp.
L. TCA, FHWA, and USFWS will meet to discuss the language regarding USFWS
“written preliminary agreement on the project mitigation plan” and offsetting
measures.
Sylvia Vega will send the NEPA/404 MOU and the Guidance papers to Jill Terp.
Susan Meyer will send the new MOU to the Collaborative. Sylvia Vega will talk
with Lisa Cathcart-Randall and Larry Vinzant about the new MOU and will report
back to TCA. When there is an understanding of the new MOU and whether/how
it applies to the SOCTIIP project, there will be further discussions with the
Collaborative.
O. FHWA will inform the Collaborative when the FEIS is being sent to the Marine.

Corps for EIRB review.

zz
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Brenner, Paul

From: Levario, Maria

Sent: Wednesday, November 07, 2007 3:45 PM

To: Brenner, Paul

Subject: FW: Draft SOCTIIP Public Netice and 404(b)(1) Alternatives Analysis

From: Meyer, Susan A SPL [mailto:Susan.A.Meyer@spl01.usace.army.mil]
Sent: Monday, March 13, 2006 7:24 PM ’

To: Levario, Maria

Subject: RE: Draft SOCTIIP Public Notice and 404(b)(1) Alternatives Analysis

Hello:

I'm still in the process of reviewing the subject draft documents. My most substantive suggestion thus far
is to have Glenn Lukos follow the outline for the 404(b)(1) analysis/public interest review/EA | provided
TCA back in August 2004 (I've attached a copy of this outline in this transmittal as well). Some of the
sections in this combined "decision document” will require only a brief summary--rather than a lengthy
thesis--and/or a cross reference to the appropriate location in the Final EIS where such information can
be found in detail.

As for the Public Notice, | can prepare that. Most important is ensuring we have a complete application,
including a breakdown of the permanent and temporary impacts to waters of the U.S. for your preferred
alternative. -1 also suggest TCA provide a breakout of those impacts affecting waters of the U.S. that
occur within the coastal zone (e.g., discharges into San Mateo Creek). | provided a checklist of what is
required for a complete application (a while back), but you can always check our website for a quick and
easy reference. Also be sure to include appropriate drawings of the project area, project
activity/alternative, etc.

It would be helpful for purposes of addressing the ESA aspects of the decision document as well as the
PN to have a copy of the FWS's final BO... could you mail a copy?

Due to other workload issues, | can't make any promises on an exact date for providing more detailed
comments (if any at all}, but I'll keep plugging away. In the meantime, please feel free {o call and we can
discuss these items further.

Susan

From: levario@sjhtca.com [mailto:levario@sjhtca.com]

Sent: Monday, March 13, 2006 11:41 AM

To: Meyer, Susan A SPL

Subject; RE: Draft SOCTIIP Public Notice and 404(b)(1) Alternatives Analysis

Hi Susan-

Checking in with you on your review of these two documents. We are also working on getting the
RWQCB 401 Certification application out and do not want to submit that until we have received your input
on the Public Notice and 404(b)(1) Alternatives Analysis. How is your review coming? Do you have any
guestions/comments/input? Please let me know - thanks!

Maria

11/13/2007
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From; levario, Maria
Sent: Monday, February 27, 2006 3:30 PM

To: 'Meyer, Susan A SPL’
Subject: Draft SOCTIIP Public Notice and 404(b)(1) Alternatives Analysis

Hi Susan!
I hope all is well with you! It's been so long since we communicated!

| left you an email earlier today giving you a head's up that | would be sending you the Draft SOCTIIP
Public Notice and 404(b)(1) Alternatives Analysis for your review and comment prior to finalizing the
documents for submission to the ACOE.

Please find the two documents attached. We appreciate any input from ACOE on these documents.
Feel free to call me with any questions.

Maria

Maria Levario

Principal Environmenial Analyst
Transportation Corridor Agencies
949.754.3482 phone

11/13/2007
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Bopp, Paul

From: Meyer, Susan A SPL [Susan.A.Meyer@spl01.usace.army.mil]
Sent: Tuesday, March 28, 2006 3:06 PM

To: Levario, Maria

Cc: Swenson, Daniel P SPL

Subject: RE: Urgent (but minor) data request

Thank you very much. Also, could you send the shapefile for this aliernative directly to one of our Senior PMs,Dan Swenson, who is
helping with this GIS data?

From: levario@sjhtca.com [mailto:levario@sjhtca.com]
Sent: Tuesday, March 28, 2006 11:46 AM

To: Meyer, Susan A SPL

Subject: FW: Urgent (but minor) data request

Here you go!

The northern limit is -117.609998, 33,587324
The southern is -117.562919, 33.375936
And finally, the centroid is -117.574061, 33.474629

4/15/2008
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Bopp, Paul

From: Meyer, Susan A SPL [Susan.A.Meyer@spl01.usace.army.mil]
Sent: Friday, August 18, 2006 11:47 AM

To: Levario, Maria

Subject: RE: SOCTIIP permits

thanks

From: levario@sjhtca.com [mailto:levario@sjhtca.com]
Sent: Friday, August 18, 2006 11:46 AM

To: Meyer, Susan A SPL

Subject: RE: SOCTIIP permits

Susan-
Below is Jeremy Haas' contact information.

- Regional Water Quality Controf Board
San Diego Region
Mr. Jeremy Haas
9174 Sky Park Court, Suite 100
San Diego, CA 92123
858-467-2735
JHaas@waterboards.ca.gov

I'l keep you informed on what our approach will be on isolated waters. Have a great weekend!

Maria

From: Meyer, Susan A SPL [mailto:Susan.A.Meyer@spl01.usace.army.mil]
Sent: Friday, August 18, 2006 11:10 AM

To: Levario, Maria

Subject: RE: SOCTIIP permits

Hi Maria,

If you would, please provide me with Jeremy's email address and telephone number. I'll try fo give hima
call in the next week or so.

As for TCA legal counsel's suggestion that the Corps take jurisdiction over isolated waters where we have
no legal geographic jurisdiction, my initial thought is "no can do”. I'm curious about Rob’s rationale—as with
most things, the Corps is always open fo listening. However, I must say that in light of the Rapafis-Carabell
and SWANCC Supreme Court decisions, our hands are tied and an action like what Rob is contemplating
would likely be something much more than just precedent-setting. In general, isolated waters that don't
fall under federal jurisdiction are solely a State matter these days.

An October meeting would be great and a welcome thing from my end. I'd like fo hear where things are at

4/15/2008
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with the schedule on the FEIS, Section 7 consultation, efc. I'd likely call-in, but will coordinate with my
boss about possibly traveling to participate in person.

Have a nice weekend,
Susan

From: levario@sjhtca.com [mailto:levario@sjhtca.com]
Sent: Friday, August 18, 2006 10:19 AM

To: Meyer, Susan A SPL

Subject: RE: SOCTIIP permits

Thanks Susan for your input...and yes | do think it would be helpful for you to speak with Jeremy - do you have his
number?

We are also exploring to possibility of requesting that the Corps take jurisdiction over the isolated waters - this is
something that Rob Thornton thought would be in the TCAs best interest. We are still doing some information
gathering on this - so it may or may not occur. Do you have any thoughts on that idea?

Lastly - we are gearing up to have a Coliaborative meeting - looking at October timeframe. There appears to be
allot of interest in getting the group together and getting everyone up to speed on what we are doing and what the
project status is.

Maria

From: Meyer, Susan A SPL [mailto:Susan.A.Meyer@spl01.usace.army.mil]
Sent: Friday, August 11, 2006 6:48 PM

To: Levario, Maria

Subject: RE: SOCTIIP permits

Hi Maria,

All is well here, and I trust things are going well for you back in Orange County. I will be happy fo talk with
Jeremy Haas if it helps any. Often, the RWQCB wants to see the 404 permit application along with the
other permit applications to have a record of the Corps’ file no. and understand what sort of permit is being
contemplated and under what authority (e.g., what type of nationwide permit, Section 404, Section 10 only,
etc.). Most importantly, They need to know that Section 404 of the CWA authorization is required for a
given project because that is what triggers their 401 certification process. For projects involving Section
10 only authorization, there is no 401 certification requirement. Also, as a point of clarification, the Corps
cannot issue a section 404 permit without first having proof of 401 certification and CZMA consistency; if
either of these permits are denied, then the Corps must similarly deny its permit. By law, any 401 water
quality conditions must be included or referenced in the section 404 permit.

The Corps file number for the SOCTIIP is 2000-00392-SAM and we expect to process a Standard
Individual Permit (SIP) under the authority of Section 404 (and possibly Section 10, depending on the

alternative and whether discharges would occur in tidally influenced areas).

Hope this helps.

From: levario@sjhtca.com [mailto:levario@sjhtca.com]
Sent: Wednesday, August 09, 2006 8:52 AM
To: Meyer, Susan A SPL

4/15/2008
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Subject: SOCTIIP permits

Hi Susan-
Hope all is will with you in Hawaii.

| wanted to give you a "heads up” that the TCA has submitted its 401 Certification application package to the San
Diego Regional Water Quality Control Board last month (June). In their letter advising us that the application was
incomplete they requested copy of our ACOE 404 application package. We are in the process of responding to
the Boards other informational requests and will make the comment that the 404 permit application will not be
complete until we are closer to the Final EIS. As | recall you mentioned that the Board does not need to have the
404 permit to issue it's 401 Certification, we have included the ACOE's project number for SOCTIIP. | will copy
you on the letter to the Board but this issue may require a call or email to Jeremy Haas from you on this issue. Let

me know if you are OK with this approach.
Maria

Maria Levario

Principal Environmental Anatyst
Transportation Corridor Agencies
949.754.3482 phone

4/15/2008
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“rom: Meyer, Susan A SPL [Susan.A.Meyer@spl01.usace.army.mil]
nt; Wednesday, September 06, 2006 8:19 PM

. 0! Levario, Maria

Subject: RE: Toilroad 241 south (401 app no. 06C-064)

Maria,

A quick update to keep TCA in the loop: I spoke with Jeremy this afternoon to explain the
NEPA/404 integrated process and why/how this process affects the timing of the 404
application and the issuance of our Final Public Notice. FEe seemed to understand and
appreciate the background information that I shared. Jeremy mentioned to me that
technically the 404 permit does not need to be received by the RWQCB in order for them to
deem their 401 application complete and initiate their review process.

From the federal side, it is obviously your prerogative as the applicant to submit the 404
application whenever you deem it necessary/appropriate. As you know, we've been
encouraging the informal review/comment on a draft 404 application to reduce the potential
for the more formal back-and-forth "need more information™ letters, as well as to avoid
having an open regulatory action on our books for which we cannot take immediate action
due to the EIS process-—we are essentially "dinged" in that sense by our internal
reporting

requirements and metrics for not meeting specified processing times. The

latter is probably less of an issue since we already have an "open action"

when we issued our first Public Notice for the Draft EIS/SEIR back in 2004.

Let's talk if need be. Otherwise, 1'1ll plan to touch base with you and others in October
on some of the remaining actions.

Tusan

————— Original Message-----

From: levario@sjhtca.com [mailto:levario@sjhtca.com]
Sent: Wednesday, September 06, 2006 8:23 AM

To: Meyer, Susan A SPL

Subject: RE: Tollroad 241 south (401 app no. 06C-064)

Thanks Susan.

We are planning to take Jeremy out for a field trip at the end of this month on the 27th.
I'm sure it will be the first of many. We did send the RWQCB the Corps' verification
letter as part of a second submittal package to them. I'll be interested in Jeremy's
response to your question on the 404 Application - we'll do what we have to do to get the
401 cert.

No news on the isolated waters issue.

Maria

————— Original Message-----

From: Meyer, Susan A SPL [mailto:Susan.A.Meyer@splOl.usace.army.mil]
Sent: Tuesday, September 05, 2006 6:10 PM

To: Levario, Maria

Subject: FW: Tollroad 241 south (401 app no. 06C-064)

Maria,

Just to keep you apprised of RWQCB/USACE coordination.

susan

————— Original Message-----
From: Meyer, Susan A SPL
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Bopp, Paul

From: Meyer, Susan A SPL [Susan.A Meyer@spl01.usace.army.mil]
Sent:  Thursday, September 07, 2006 5:20 PM

To: Levario, Maria

Subject: RE: SOCTIHP Mitigation

Thanks, Maria, for your quick response; it will be helpful to hear what your ROW specialist has to say next
week. There is at least one potential mitigation area along San Juan Creek that I believe is owned by RMV
(I would have to confirm though). This area appears to have substantial potential for wetlands restoration,
which could also possibly benefit arroyo toad breeding habitat.

Susan

From: levario@sjhtca.com [mailto:levario@sjhtca.com]
Sent: Thursday, September 07, 2006 5:10 PM

To: Meyer, Susan A SPL

Subject: RE: SOCTIIP Mitigation

| believe the Agency can condemn private property for mitigation but I will check and verify with our ROW
specialist next week. Do you have something specific in mind? Does it involve RMV? The reason ! ask is that
we are currently negotiating with RMV on potential mitigation areas.

I'll reply to the larger group relating to what we have done on our conceptual mitigation plan.

Maria -

i

From::Meyer, Susan A.SPL [mailto:Susan.A.Meyer@spl01.usace.army.mil]

Sent: Thursday, September 07, 2006 3:04 PM

To: Levario, Maria

Cc: Cathcart-Randall, Lisa; Raffini.Eric@epamail.epa.gov; John.Steven@epamail.epa.gov
Subject: SOCTIIP Mitigation

Maria,

As you know, we've discussed and dabbled quite a bit in the conceptual mitigation arena for wetlands
impacts, with May 25, 2005 being the last formal discussion between you, EPA and the Corps. We view the
compensatory mitigation for jurisdictional waters of the U.S. to be one of the next big steps for the Corps
and EPA in this environmental process. One question that has been raised internal to the Corps is whether
TCA could pursue inverse condemnation of private lands for mitigation purposes (i.e., is this legally
feasible?). We'd like to understand this scenario.

Aside from the aforementioned question, I need your help in refreshing my memory on where things are at
with the functional assessment results, i.e., how they've been used to develop a proposed compensatory
mitigation plan. The intent behind the SOCTIIP functional assessment was to get away from using the
more subjective mitigation ratios (like 3:1 for wetlands) and instead be more consistent with our national
regulatory guidance on assessing and replacing functional losses. In this regard, I think it would be helpful
to revisit the May 25, 2005 PowerPoint presentation..has it been refined any and/or used as a foundation
for developing the draft mitigation plan? As time permits, I'd like fo develop some specific questions,

4/15/2008
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comments, and recommendations perfaining to aquatic ecosystem mitigation.

Thanks in advance,
Susan

Susan A. Meyer

Sr. Project Manager

U.S. Army Corps of Engineers
Regulatory Branch
CESPL-CO-R/CEPOH-EC-R
Building T214

Ft. Shafter, Hawaii 96858-5440
Tel: 808.438.2137; 503.922.1697
Fax: 808.438.4060
susan.a.meyer@usace.army.mil
www.spl.usace.army.mil/regulatory

4/15/2008
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Cieary -Milan, Macie

From: Cleary-MHan Macie

Sent: Monday, October 30, 2006 11:11 AM

To: 'Shortsmart@aol.com’

Cc: lisa.cathcart-randall@fhwa.dot.gov; Levario, Maria
Subject: RE: SOCTIIP Collaborative November 8

Louise, a couple of questions-

1. #4 & 5 seem to be the same issue. Did anyone believe that there was any follow-up info. that needed to be
done. We will have a copy of the letier for the meeting.

2. 1 need more info. on #6- what is it that people are asking for here? Litigation status?

3. What is the Communication Strategies item about? About issues we are asked about, or communications
between collaborative members?

4. #9- this feels like a land mine- are we asking for "other discussion items" or what?

5. Please add to the agenda, under 1 c.- the title should start "Status of FEIS" and then the rest is fine. Also,
add "Remaining NEPA/404 MOU tasks discussion”.

From: Shortsmart@aol.com [mailto:Shortsmart@aol.com]

Sent: Monday, October 23, 2006 7:38 PM

To: blazej.nova@epa.gov; John steven@epa.gov; levin. nancy@epa gov; raffini.eric@epa.gov;
Sturges.susan@epa.gov; Larry.Vinzant@fhwa.dot.gov; Levario, Maria; Cleary-Milan, Macie;
Sylvia_vega@dot.ca.gov; Susan.a.meyer@usace.army.mil; Larry.Rannals@usmc.mil; Todd, Dale;
Jill_terp@fws.gov; Bopp, Paul; Arianne_Glagola@dot.ca.gov; Shortsmart@aol.com;
susanne_glasgow@dot.ca.gov; Tay.Dam@fhwa.dot.gov; Maiser.Khaled@fhwa.dot.gov;
Smita_Deshpande@dot.ca.gov; mark.w.anderson4@usmc.mil; robert.cady@fhwa.dot.gov;
clobell@nossaman.com; Lisa_Ramsey@dot.ca.gov; Lisa.cathcart-randall@fhwa.dot.gov
Subject: SOCTIIP Collaborative November 8

Dear SOCTHP Collaborative,
We will meet on Wednesday, November 8 from 10:00AM to 4:00PM at the TCA office, 125 Pacifica, Irvine.
Current agenda items are:

1. What is the status of the project in terms of:

Water quality (401)

a.
b. 106 consuitation
c. Approval by FHWA of the FEIS, and any remaining FHWA concerns on the FEIS, requiring

attention
d. The biological opinion -

The Conceptual Mitigation Plan

Any outstanding issues pertaining to mitigation and roadway ma.iienance

FHWA position on Caltrans analysis of Smart Mobility Study

Any follow-up that has occurred, post 7/7 FHWA letter, to the Endangered Habitat League

o LN

11/2/2006
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What Macie can talk about, given legal limitations (i.e., state parks)
What everybody is hearing, thinking, worried about

Communication strategies
Any old business that may have been discussed but not resolved

©w~No

Thanks, Collaborative members, for giving me these agenda items. We can add to the list at the meeting, Or,
better still, if you have any other fopics, please let me know so | can give everyone a heads up. - Louise

Louise Smart

CDR Associates

100 Arapahoe, Suite 12
Boulder CO 80302

Cell Phone: 303-918-2111
Fax: 303-442-7442

Email: shortsmart@AOL.com
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Cleary-Milan, Macie

From: Shortsmart@aol.com

Sent: Friday, November 03, 2006 12:33 PM
To: blazej.nova@epa.gov; john.steven@epa.gov; levin.nancy@epa.gov; raffini.eric@epu.gov,

Sturges.susan@epa.gov; Larry.Vinzant@fhwa.dot.gov; Levario, Maria; Cleary-Milan Macie;
Sylvia_vega@dot.ca.gov; Susan.a.meyer@usace.army.mil; Larry.Rannals@usmc.ni; Todd,
Dale; Jill_terp@fws.gov; Bopp, Paul; Arianne_Glagola@dot.ca.gov; Shortsmart@adcom;
susanne_glasgow@dot.ca.gov; Tay.Dam@fhwa.dot.gov; Maiser.Khaled@fhwa.dot.pv;
Smita_Deshpande@dot.ca.gov; mark.w.andersond@usmc.mil; robert.cady@fhwa.dt.gov;
clobeli@nossaman.com; Lisa_Ramsey@dot.ca.gov; Lisa.cathcart-randall@fhwa.dalgov

Subject: Final agenda for SOCTIIP Collab November 8
Attachments: FINAL AGENDA-November 8.doc

Dear SOCTIIP Collaborative,
Pasted below and attached as a separate ﬁle is the updated and more organized agenda for the Mvember 8

meeting. See you next week. I'm reachable by cell phone if you have questions or something you wat to talk
about before the meeting. - Louise

FINAL AGENDA — SOCTIIP COLLABORATIVE MEETING November 8, 2006

10:00AM to 4:00PM |
TCA Office — 125 Pacifica, Irvine CA

1. Presentation on the history of the alignment — how we got here X
2. Status report on the project
a. FEIS. .
EIRB process — Camp Pendleton
Biological Opinion - USFWS
Water Quality 401 permit
106 Consultation
Other permits
Lawsuits
Presentation on Conceptual Mitigation Plan
3. FHWA response to EHL/Smart Mobility Study
4. Other issues and questions?
5. Where do we go from here?
a. Remaining NEPA/404 MOU tasks ~
b. Future role of the SOCTIIP Collaborative

T@ w0 Qo T

i. Communication strategies — keeping the Collaborative infored
through the NEPA process

ii. What are the objectives for the Collaborative between now ad the
ROD?

11/6/2006
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Bopp, Paul

From: Meyer, Susan A SPL [Susan.A.Meyer@spl01.usace army.mil}

Sent: Monday, January 08, 2007 1:04 PM

To: Shortsmart@aol.com; blazej.nova@epa.gov; john.steven@epa.gov; levin.nancy@epa.gov,

raffini.eric@epa.gov; Sturges.susan@epa.gov; Larry.Vinzant@fhwa.dot.gov; Levario, Maria;
Cleary-Milan, Macie; Sylvia_vega@dot.ca.gov, Larry.Rannals@usmc.mil; Todd, Dale;
Jill_terp@fws.gov; Bopp, Paul; Arianne_Preite@dot.ca.gov; susanne_glasgow@dot.ca.gov,
Tay.Dam@fhwa.dot.gov; Maiser.Khaled@thwa.dot.gov, Smita_Deshpande@dot.ca.gov;
mark.w.anderson4@usmc.mil; robert.cady @fhwa.dot.gov; clobell@nossaman.com,
Lisa_Ramsey@dot.ca.gov; Lisa.cathcart-randali@fhwa.dot.gov

Subject: RE: SOCTIHP Meeting summary from Nov 8 Collab
Attachments: 2006-11-08 Draft Meeting Summary-sent to Collab.doc

Louise,
I've added a few minor edits to the meeting notes.

~ Susan

From: Shortsmart@aol.com [mailto:Shortsmart@aol.com]

Sent: Wednesday, December 27, 2006 9:56 AM

To: blazej.nova@epa.gov; john.steven@epa.gov; levin.nancy@epa.gov; raffini.eric@epa.gov;
Sturges.susan@epa.gov; Larry.Vinzant@fhwa.dot.gov; Levario@sjhtca.com; cleary@sjhtca.com;
Sylvia_vega@dot.ca.gov; Meyer, Susan A SPL; Larry.Rannals@usmc.mil; todd@sjhtca.com; Jill_terp@fws.gov;
bopp@sjhtca.com; Arianne_Preite@dot.ca.gov; Shortsmart@aol.com; susanne_glasgow@dot.ca.gov;
Tay.Dam@fhwa.dot.gov; Maiser.Khaled@fhwa.dot.gov; Smita_Deshpande@dot.ca.gov;
mark.w.anderson4@usmc.mil; robert.cady@fhwa.dot.gov; clobell@nossaman.com; Lisa_Ramsey@dot.ca.gov;
Lisa.cathcart-randall@fhwa.dot.gov

Subject: SOCTIIP Meeting summary from Nov 8 Collab

Dear SOCTIIP Collaborative members,

Attached is the draft meeting summary from the November 8, 2006, SOCTIIP Coliaborative meeting. TCA has
done its initial review. | am now sending it to you for review. Please send me any additions or corrections by
January 15. if | receive no corrections by then, it will become final on January 15. Have a lovely remainder of
the holiday and a Happy New Year. - Louise

Louise Smart

CDR Associates

100 Arapahoe, Suite 12
Boulder CO 80302

Cell Phone: 303-918-2111
Fax: 303-442-7442

Email: shortsmart@AOL.com

4/15/2008






Todd, Dale

rom: Gary Medeiros [GMedeiros@bonterraconsulting.com]
ent: Tuesday, April 15, 2008 4:04 PM:

fo: Todd, Dale

Cc: Ann Johnston

Subject: Fwd: RE: Draft EA for Foothill South

Mime~Version: 1.0

Content-Type: text/plain; charset=US-ASCII
Content-Transfer—Encoding: quoted-printable
Content-Disposition: inline

X~TM-AS-Product-Ver: IMSS5-7.0.0.6126-5.0.0.1023-15852.002
¥-TM-AS-Result: No--14.714-10.0-31-1

X~imss-scan-details: No--14.714-10.0-31-1

Dale,=20

Sent email number 2.=20

Gary Medeiros

Associate Principal
Regulatory Services

BonTerra Consulting

151 Kalmus Drive

Suite E-200

Costa Mesa, Califormia 92626
Phone: (714) 444-9199 X238
“ell: (714) 264-6858

ax: (714) 444-9599
gmedeiros@bonterraconsulting.com

>>> Gary Medeiros 1/22/2007 10:26 AM >>>
Susan, =20

Thanks. =20

Gary Medeiros

Associate Principal
Regulatory Services

BonTerra Consulting

151 Kalmus Drive

Suite E~200

Costa Mesa, California 92626
Phone: (714) 444-9189 X238
Cell: (714) 264-6858

Fax: (714) 444-9599
gmedeiros@bonterraconsulting.com=20

>>> "Meyer, Susan A SPL" <Susan.A.Meyer@splOl.usace.army.mil> 01/22/07 =
10:01 AM >>>
Gary,

A Word file is just fine and nothing more i1s needed at this juncture. =20

Mahalo,
Susan



————— Original Message———-—-
From: Gary Medeiros [mailto:GMedeiros@bonterraconsulting.com]=20

Sent: Friday, January 19, 2007 4:49 PM
»: Meyer, Susan A SPL
:: Ann Johnston; Maria Levario
Subject: Draft EA for Foothill South

Susan,=20

We have just completed the draft EA. I assume that you would like it as a = MS
Word file to work. Let me know i1f you need anything else with the

transmittal.

Thanks!=20

Gary Medeiros

Associate Principal
Regulatory Services

BonTerra Consulting

151 Kalmus Drive

Suite E-200

Costa Mesa, California 92626
Phone: (714) 444-9199 X238
Cell: (714) 264-6858

Fax: (714) 444-9599
gmedeiros@bonterraconsulting. com

CONFIDENTIALITY NOTICE: This communication and all attached documents are = privileged and
confidential, and are intended for the sole use of the = addressee(s). Please be advised
that any disclosure, copying or distributio= n is strictly prohibited without prior
rermission. If you have received = this communication in error, please delete it and
ontact us at gmarks@bont= erraconsulting.com or telephone at (714) 444-9199.
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April 4, 2007

Susan Meyer

U.S. Army Corps of Engineers
Honolulu Engineer District
Regulatory Branch, CEPOH-EC-R
Building T214

Ft. Shafter, Hawaii 96858-5440

Dear Susan,

For your review, please see the enclosed Conceptual Habitat Mitigation and Monitoring
Plan for Impacts to Areas within the Jurisdiction of The United States Army Corps of
Engineers Pursuant to Section 404 of the Clean Water Act, The Regional Water
Quality Control Board Pursuant to Section 401 of the Clean Water Act, and The
California Department of Fish and Game Pursuant to Section 1600 of the Fish and
Game Code South Orange County Transportation Infrastructure Improvement Project
(SOCTIIP) Orange and San Diego Counties, California Report.

1f you have any questions, feel free to give me a call at 949-754-3482 or Macie at 949-
754-3483.

Sincerely,

Maria Levario
Principal Environmental Analyst

cc:  David Tedrick, FHWA
Larry Rannals, USMC Camp Pendleton
Nova Blazej and Eric Raffini, EPA
Sylvia Vega — Caltrans, District 12

Enclosure (1)
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725 PACIFICA, SUITE 100, IRVINE LA 526178-3204 » F.O. BOX 53770, IRVINE CA 82619-3770 ¢« 549/754-3400 « FAX 848/754.3467
www thetollroads. com
Memibers: Alise Vigjo © fnahein » Costa Mess « Counity of Orange ¢ Dana Point < Irvine » Lagunz Hills ¢ Laguna Niguel « Laguns Voods ¢ Lake Forast
Mission Vigjo « Newport Beach ¢ Orange = Rancho Sants Margariia = Santa Ang * San Clemente « San Juan Capistrano © Tustin = Yorba Linde

@ Punted o Rewyciee bape:






San Joaquin Hills Foothlli/Eastern

Corridor Agency Corridor Agency
Chairmaon: . Chairman:
Jim Dohi TRANSPORTATION CORRIDOR AGENCIES Lance Maclean
Misslon Viejo

San Clemente

Janmary 17, 2008 RECFIVED
JAN 29 2008

Susan A. Meyer CDMG

. Biologist, St. Project Manager
US Amy Corps of Engineers 7
Regulatory Branch, CEPOH-EC-R
Building 230 (Building T214)
Ft. Shafter, Hawaii 96858-5440

Dear Ms. Meyer:

.

Per our conversation this mon:ung, enclosed 1s a copy of the Conceptual Habitat Mitigation and
Monitoring Plan.

If you need any other info'm@ation, please let me know.
Sincerely,

Paul A. Bopp, Ph.D., G.E., CE.G
Foothill-South Comdor Manager

Thomas E. Margro, Chief Executive Officer
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