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FEDERAL ENERGY REGULATORY COMMISSION

WASHINGTON DC 20426

OFFICE OFTHECHAIRMAN
APRIL 17 2007

THE HONORABLE RICHARD BLUMENTHAL

ATTORNEY GENERAL

STATE OF CONNECTICUT

55 ELM STREET

PO BOX 120

HARTFORD CT061410120

DEAR ATTORNEY GENERAL BLUMENTHAL

AM WRITING TO YOU IN RESPONSE TO YOUR MARCH26 2007 LETTER REGARDING THE

BROADWATERLNG PROJECTFEDERALENERGY REGULATORY COMMISSION DOCKET NOS

CPO654000ET AL

YOUR LETTER MENTIONSSEVERAL SUBMITTALS TO FERCBY THE CONNECTICUT DEPARTMENT

OFENVIRONMENTAL PROTECTIONCTDEPAND THE CONNECTICUTATTORNEY GENERAL REGARDING

COASTALZONE MANAGEMENTACT CZMA COMPLIANCE OF THE BROADWATERLNG PROJECT

WE HAVE PREVIOUSLY RESPONDEDTO THIS ISSUE IN THE FERC STAFFS DRAFT ENVIRONMENTAL

IMPACT STATEMENT DEIS AND IN CORRESPONDENCE WITH CTDEPAND THE CONNECTICUT

GOVERNORS OFFICE

THE COAST GUARD WATERWAY SUITABILITY REPORT INDICATED THAT CONNECTICUT STATE

WATERS WOULD BE INCLUDED IN THE US COAST GUARDSPROPOSEDSAFETY AND SECURITY ZONES

AS YOU SHOULD BEAWAREFERCDOES NOT ESTABLISH OR AUTHORIZESAFETY AND SECURITY ZONES

AROUND VESSELS OR OFFSHORE FACILITIES THAT IS THE RESPONSIBILITY OF THE COAST GUARD

CONSEQUENTLY WHILE THE SCOPE OFOUR NATIONAL ENVIRONMENTAL POLICY ACT REVIEW INCLUDES

THE PROPOSED SAFETY AND SECURITY ZONES THE CZMAREVIEW OFFERCSAUTHORIZATION DOES

NOT THE COAST GUARD WILL ENSURE COMPLIANCE WITH THE CZMAFOR ITS ACTION

THIS POSITION IS CONSISTENT WITH THE INTERPRETATION OF THE COAST GUARD COUNSEL SEE

ENCLOSED COAST GUARD MEMORANDUM DATED DECEMBER 2005 AND DISCUSSION ON PAGE 3
103 OF THE DEIS AND WITH OUR DISCUSSIONSWITH THE NATIONAL OCEANICAND ATMOSPHERIC

ADMINISTRATIONS OFFICEOFOCEAN AND COASTALRESOURCE MANAGEMENT THIS IS ALSO THE

POSITION THAT WE HAVE REITERATED IN EVERY CORRESPONDENCE WITH CTDEPAND OTHER STATE

AGENCIES YOUR LETTER MAKES NO NEW ARGUMENT AND OFFERS NO LEGAL RATIONALE THAT WOULD

ALTER OUR INTERPRETATION OFFERC STATUTORY OBLIGATIONS UNDER THE CZMA
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PLEASEKNOW THE COMMISSION STAFF IS PRESENTLY ANALYZING THE MANY COMMENTS WE

RECEIVEDON THE DRAFT EIS WE ARE CONTINUINGOUR REVIEW WORK WITH THE COAST GUARD AND

AFTER CAREFUL CONSIDERATION THE STAFFWILL INCORPORATE ITS FINDINGIN THE FINALEIS AFTER THE

FINAL EIS IS COMPLETED IT WILL BE MADE PART OFTHE COMPLETE RECORD PRESENTED TO THE

COMMISSIONAND THEN BE CONSIDERED BY THE COMMISSION IN ITS DECISION FOR THIS PROJECT

IF CAN BE OF FURTHER ASSISTANCE IN THIS OR ANY OTHER COMMISSION MATTER PLEASELET

ME KNOW

ENCLOSURE
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US DEPARTMENT OF COMMANDANT 2RX SECOND STRECT SW
HOMELAND SECURITY UNITED STATES COAST GUARD WASHINGON DC 205930001

STAFF SYMBOL GLEL
UNITED STATES PHCRNC 2022676006

COAST GUARD FAX 2022674012

5090

DEC 2005

MEMORANDUM

FROM LAYESV REPLY TO LI SEELY

COMDTG ATTN OF 2022670078

TO CAPTKENNEY
CGD ONEDL

CUBJ BROADWATER LNG TERMINAL

REF COASTAL ZONE MANAGEMENT ACT OF 1912 16 USC 1451 ET SEQ
COASTAL ZONE MANAGEMENT ACT FEDERAL CONSISTENCY REGULATIONS 15 CFRPART 930
COMDTPUBP167004 NAVIGATION AND VESSEL CIRCULAR NO 0505GUIDANCE ON
ASSESSING THE SUITABILITY OF WATERWAY FOR LIQUEFIED NATURAL GAS LNG MARINE

TRAFFIC 14 JUN 05

INTERAGENCY AGREEMENTAMONG THE FEDERAL ENERGY REGULATORY COMMISSIONUS
COAST GUARD AND RESEARCH SPECIAL PROGRAM ADMINISTRATIONFOR THE SAFETY AND

SECURITY REVIEW OF WATERFRONTIMPORTEXPORT LIQUEFIED NATURAL GAS FACILITIES

SIGNED FEB 2004

QUESTION YOU HAVE ASKED WHETHER REQUIREMENTS OF THE COASTAL ZONE MANAGEMENT ACT
CZMAREFERENCE APPLY TO LETTER OF RECOMMENDATION LOR ISSUED BY THE COAST GUARD FOR

THE PROPOSED BROADWATER LIQUEFIED NATURAL GAS FACILITY TO BE CONSTRUCTED IN NEW YORK STATE

WATERS IN LONG ISLAND SOUND FOR THE REASONSOUTLINED BELOW CONCLUDE THAT CONNECTICUT HAS

WAIVED ITS RIGHT TO REVIEW THE LOR FOR CONSISTENCY WITH THE CZMAAND THE COAST GUARD HAS NO
OBLIGATION TO TAKE ANY ACTION FOR COMPLIANCE WITH THE CZMA

BACKGROUNDANALYSIS BROADWATER ENERGY HAS APPLIED TO THE FEDERAL ENERGY REGULATORY
COMMISSIONFERCTO CONSTRUCT FACILITY IN STATE WATERS THAT WOULD RECEIVE SHIPMENTS OF LNG
VIA TANKER VESSELS

PURSUANT TO AUTHORITY UNDER THE NATURAL GAS ACT2 THE FERC RESPONSIBLE FOR AUTHORIZING THE

SITING AND CONSTRUCTION OF LNG FACILITIES LOCATED IN STATE WATERS THE NATIONAL ENVIRONMENTAL

POLICYACT NEPA REQUIRES FERC TO PREPARE AN ENVIRONMENTAL IMPACT STATEMENT EIS AS PART OF
THE LICENSING PROCESS FERC AND THE COAST GUARD ENTERED INTO AN AGREEMENT REFERENCE

FOR GUIDANCE AND BACKGROUND ON LOR SEE REFERENCE COMDTPUBP167004 NAVIGATION AND VESSEL CIRCULAR

NO 0505 GUIDANCE ON SSESSING THE SUITABILITY OF WATERWAY FOR LIQUEFIEDNATURAL GAS LNGMARNE TRAFFIC
14 JUNE2005

15USC717ETSEQ
PURSUANT TO THE DEEPWATER PORT ACT THE US MARITIME ADMINISTRATION HAS BEEN DELEGATED AUTHORITY TO ISSUE

LICENSES TO CONSTRUCT AND OPERATE PROPOSED LNG FACILITIES LOCATED BEYOND STATE TERRITORIAL WATERS THE COAST GUARD

WORKS JOINTLY WITH THE MARITIME ADMINISTRATION TO PROCESS DEEPWATER PORT APPLICATIONS
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SUBJ BROADWATER LNG TERMINAL

WHEREBYTHE COAST GUARD IS COOPERATING AGENCY FOR THE PREPARATION OF THE EISSERVING AS

SUBJECT MATTER EXPERT FOR MARINE SAFETY AND SECURITY

IN ADDITION TO ITS COOPERATING AGENCY RESPONSIBILITIES THE COAST GUARD HAS AN INDEPENDENT

OBLIGATION TO ISSUE AN LOR SEE 33 CFRPART 127 AN LOR IS DETERMINATION MADE BY THE

CAPTAIN OF THE PORT COTPAS TO THE SUITABILITY OF WATERWAYS FOR LNG MARINE TRAFFIC AS IT RELATES

TO THE PROPOSED PROJECT

IN ACCORDANCE WITH 33 CFR 127007BROADWATER ENERGY SUBMITTED TO THE COAST GUARD

LETTER OF INTENT LOL TO CONSTRUCT ITS PROPOSED FACILITY ON AUGUST 16 2005 THE COAST GUARD

PUBLISHED FEDERAL REGISTER NOTICE AND REQUEST FOR COMMENTSON PREPARATION OF AN LOR FOR THE

PROPOSED BROADWATER FACILITY

ON OCTOBER 2005 THE STATE OF CONNECTICUT DEPARTMENT OF ENVIRONMENTAL PROTECTION

CONNECTICUTSUBMITTED COMMENTS ON BOTH FERCSPUBLIC NOTICE FOR PREPARATION OF AN EIS AND

THE COAST GUARDS AUGUST L6 NOTICE TO PREPARE AN LOR ENCLOSURE THE CONNECTICUT LETTER

RAISED CONCERNS THAT ANY FEDERAL LICENSING OR PERMITTINGACTION MUST BE DONE IN MANNER
COTISISTENT WITH THE COAST ZONE MANAGEMENT ACT OF 972 CZMA THE LETTER ALSO SPECIFICALLY

REQUESTS CONSIDERATION OF THE IMPACTS ON COMMERCIAL VESSELS RECREATIONAL AND COMMERCIAL

FISHING AND PLEASURE CRAFTS DUE TO ANTICIPATED SAFETY AND SECURITY ZONES TO BE ESTABLISHED IN AND

AROUND THE PROPOSED FACILITY AND LNG VESSEL TRANSIT ROUTES

THE CZMA REQUIRES FEDERAL ACTIVITIES THAT HAVE REASONABLY FORESEEABLE EFFECTS ON ANY LAND OR

WATER USE OR NATURAL RESOURCEOF THE COASTAL ZONE TO BE CONSISTENT TO THE MAXIMUM EXTENT

PRACTICABLE WITH STATES FEDERALLY APPROVED COASTAL ZONE MANAGEMENTPLAN CZMP 16 USC
456CL REGULATIONS GUIDING COMPLIANCE WITH THE CZMA ARE PROMULGATED AT 15 CFR

PART 930

15 CFRPART 930 SUBPART GIVES THE REQUIREMENTS FOR DETERMINING CONSISTENCY WITH

CZMP FOR ACTIVITIES REQUIRING FEDERAL LICENSE OR PERMIT ALTHOUGH AN LOR IS NOT ON ITS FACE

FEDERAL LICENSE OR PENNIT 15 CFR 93051 DEFINES FEDERAL LICENSE OR PERMIT AS INCLUDINGANY
REQUIRED AUTHORIZATION CERTIFICATION APPROVAL LEASE OR OTHER FORM OF PERMISSIONWHICH ANY
FEDERAL AGENCY IS EMPOWERED TO ISSUE BECAUSE AN APPLICANT IS NOT ABLE TO CONSTRUCT OR OPERATE

AN LNG FACILITY WITHOUT AN LOR FROM THE COAST GUARD AN LOR SHOULDBE CONSIDERED FEDERAL

PERMIT FOR THE PURPOSES OF THE CZMA REGULATIONS5

CZMA REGULATIONS REQUIRE STATE TO LIST FEDERAL LICENSE OR PERMIT ACTIVITIES THAT AFFECT ANY
COASTAL USE OR RESOURCEAND WHICH THE STATE WOULD LIKE TO REVIEW FOR CONSISTENCY WITH ITS APPROVED
PLAN6 PREPARATION OF AN LOR IS NOT LISTED IN CONNECTICUTS APPROVED MANAGEMENTPLAN FOR NON
LISTED ACTIVITIES STATE MUST NOTIF THE NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

NOAAOFFICE OF COASTAL RESOURCE MANAGEMENT OCRM THE
PERMITTING FEDERAL AGENCY AND

THE APPLICANT OFTHE UNLISTED ACTIVITIES AFFECTING ANY COASTAL USE OR RESOURCE THAT THE STATE WOULD

16 USC 1451 ET SEQ

IN STALE OFNEW JERSEY DEPARTMENT OFENVIRONMENTAL PROTECTION AND ENERGY LONGISLAND POWER AUTHORITY 30

F3D 403 CIR J994 THE THIRD CIRCUIT COURT OF APPEALS HELD THAT AN ENERGY COMPANYS VOLUNTARYSUBMISSION OF
AN OPERATION PLAN TO THE COAST GUARD FOR REVIEW FOR COMPLIANCE WITH APPLICABLE LAW WAS NOT LICENSE OR PERMITTING

ACTIVITY TRIGGERING THE REQUIREMENTSOF THE CZMA THE COMPANYS SUBMISSION WAS NOT REQUIRED BY LAW THUS THE

COAST GUARD DID NOT TAKE LICENSING OR PERMITTING ACTION THE BROADWATER LOR PROVIDES THE EXACT TYPE OF

DISTINCTION THAT THE COURT IN LONGISLAND POWER WAS TRYING TO MAKE THE LOR IS FEDERAL ACTION FOR PURPOSES OF
CZMA BECAUSE THE APPLICANT IS REQUIRED TO OBTAIN ONE FROM THE COAST GUARD

15 CFR 93053
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LIKE TO REVIEW7 SEE 15 CFR 93054A THE STATE MUST BRING ITS REQUEST TO REVIEW THE NON

LISTED PERMITTING ACTIVITY WITHIN 30 DAYS OF RECEIVING NOTICE OF THE LICENSE OR PERMIT APPLICATION

OTHERWISE THE STATE WAIVES ITS RIGHT TO REVIEW THE UNLISTED ACTIVITY SEE 15 CFR 93054A IF

THE PROPOSED LICENSING ACTIVITY WILL HAVE REASONABLY FORESEEABLE COASTAL EFFECTS OCRM MUST

GRANT PERMISSIONTO THE STATE AND ALLOW IT TO REVIEW THE ACTIVITY SEE 15 CFR 93054C THE

STATE IS CONSIDERED TO HAVE CONSTRUCTIVE NOTICE IF THE AGENCY PUBLISHED NOTICE IN THE FEDERAL

REGISTER SEE IS CFR 93054A

FERC AND THE COAST GUARD PUBLISHED THEIR NOTIFICATIONS IN THE FEDERAL REGISTER ON AUGUST

11 2005 AND AUGUST 16 2005 RESPECTIVELY THE OCTOBER 2005 LETTER FROM CDEPTO THE FERC

DOCKETING SYSTEM DID NOT SPECIFICALLY REQUEST TO REVIEW THE PROJECT FOR CONSISTENCY NOR WAS IT

SUBMITTED TO FERC AND THE COAST GUARD WITHIN THE 30 DAYS REQUIRED BY THE REGULATIONS THERE IS

NO OTHER INDICATION THAT CONNECTICUT MADE REQUEST TO OCRM TO REVIEW THE LOR AS NONLISTED

PERMITTING ACTIVITY AS SUCH CONNECTICUT HAS EFFECTIVELY WAIVED ITS RIGHT TO SEEK CONSISTENCY

CERTIFICATION REVIEW FOR THE LOR

11 ISSUANCE OF AN LOR UNDER THE PRESENT CIRCUMSTANCES TRIGGERS NO CZMA REQUIREMENTS FOR THE

COAST GUARD THIS MEMO DOES NOT ADDRESS WHETHER FUTURE SAFETY AND SECURITY ZONES DISCUSSED IN

THE LORMAY REQUIRE CZMA COMPLIANCE IN THE FORM OF CONSISTENCY DETERMINATION8 IT WOULD

LIKELY BE HELPFUL IF THE APPLICANT WOULD PROVIDE AS MUCHDATA AS POSSIBLE ON THE IMPACTS FROM

ESTABLISHING FUTURE SECURITY ZONES FOR INCLUSION IN THE FERC EIS

12 CONCLUSION BASED ON THE ABOVE ANALYSIS CONCLUDE THAT AN LOR ISSUED BY THE COAST GUARD

IS NONLISTED FEDERAL LICENSING OR PERMITTING ACTIVITY PURSUANT TO THE CZMAAS NONLISTED

PERMITTING ACTIVITY THE LOR REQUIRES NO REVIEW BYTHE STATE OF CONNECTICUT FOR CONSISTENCY WITH

ITS MANAGEMENTPLAN BECAUSE OCRM HAS NOT GIVENPERMISSIONTO CONNECTICUT TO REVIEW THE LOR
AND CONNECTICUT DID NOT DELIVER PROPER NOTICE WITHIN 30 DAYS THEREBY WAIVING ITS RIGHT TO REVIEW

THE PROJECT

ENCLOSURE LETTER FROM CONNECTICUT DEP TO FERCDOCKET NO PFO54000DATED OCT

05

COPY MLCLANTLG

15 CFR 93054THIS SECTION REQUIRES THE STATE TO REQUEST PERMISSION FROM THE OCRM TO REVIEW AN UNLISTED

PERMITTING ACTIVITY OCRM DECIDES WHETHER TO ALLOW THE STATE THE OPPORTUNITY TO REVIEW THE PERMITTING ACTIVITY FOR

CONSISTENCY THE REGULATIONS ALLOW AN APPLICANT TO EXPEDITE THE CZMA REVIEW PROCESS BY SUBMITTING CONSISTENCY

CERTIFICATION TO THE STATE WHETHER OR NOT THE OCRM HAS ACTED ON THE STATES REQUEST TO REVIEW THE ACTIVITY

SEE 15 CFR PART 930 SUBPARTCCONSISTENCY FOR FEDERAL AGENCY ACTIVITIES


