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Ms. Molly |

Attorncy-4

Office of 1l neral Counsel for Ocean Services

National Ci aospheric Administration

U.S. Depar nerce

1305 East-'

Suite 6111

Silver Spring, MD 20910
Dear Ms. Holt:

1 a 1. responding to the letter of December 10, 2002, from Scott B. Gudes, Deputy Under
Secretary fir Occans and Atmosphere, to Administrator Whitman, requesting our views on the
issues dea’ing with Barnes Nursery’s request that the Secretary of Commerce override the State
of Ohio’s '»nsistency determination pursuant to the Coastal Zone Management Act of 1972
(CZMA), 13 amended. T appreciate the opportunity to provide information to you on this issue.

In Tune 2001, the Environmental Protection Agency (EPA) staff found that Bames
Nursery’s roject did not meet the Clean Water Act (CWA) Section 404(b)(1) Guidelines, and
recommen led denial of the project. In addition, EPA recommended that the fill be removed
following :storation measures prescribed by the State. A copy of LPA’s correspondence is
enclosed f ir your information.

1 w1derstand that the State of Ohio has proposed to deny its CWA Section 401 water
quality cerlification for this project based on a determination that it will adversely affect water
quality. Birnes Nursery has appealed the State’s decision, and is currently scheduled for an
adjudicate | hearing on April 7, 2003. As you know, under the CWA, the States are responsible
for dcterm.,'W aing whether discharges would cause degradation of water quality.
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Thank you very much for providing us the opporiunity to comment on this important
issue. Ihope this information is useful. If you have any qucstions, please feel free to call either
Kevin Pierard, Chicf, Watcrsheds and Wetlands Branch, in EPA’s Region 5 office in Chicago,
1ilinois, at 312/886-4448, or Dave Schulenberg, Senior Enforcement Officer, also in Region 5, at

312/886-6680.
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G. Tracy M¢€han, TIT
Assistant Administrator

Enclosure
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. Paul Leuchney, Chief
Braoch
U.S. Army Cormps of Engineers, Buffnlo Districr
1776 Niagara Sueet
Buffalo, NY 14207-3199

Re: Public Notice CELRB-CO-R- 2000-02170(1) Baanes Nursery, Inc.
Dear Mr. Leochoes:

The U. S. Eoviroamental Prutection Agency has reviewed the individual public notice refarenced
above for Barnes Nursery, Inc. This spplication is far 2a after-the-fact pexmit to retain 14,100
cubic yards of £ill placed on two acres of mudflats in East Sandueky Bay, Ere County Ohio.

Despite the svowcd environmental enhascament purposes of the project, State biologlsts
maintain that the £ill pleced to dets under 2 Nation-wide Permnit NWP 27, exceeded permit
cooditions, snd bas already barmed the ccosystem of the adjacent Sheldon’s Marsh Stxte Nature
Preserve (SNP). Soms fill was removed April 18, 2001 under an emergancy order to prevent
further damage (o the arca.

The currant request is an attcmpt to retain snd roconfigure the remaiming fill, now that the Corp
has judged the NWP 27 applicarion to be defective and has withdrawn Mr. Bamcs permit,
requiring re-perr itting or restoration.

1n pw Opinion the proposal sod contiacd presence of the ramaining fill wall cause and
irreversihle loss of the ecological factars for which the area was designated as a SNP. Phoios
clearly show the effect the berm placement bas bad on siltation pattems in the East Bay.

To rcpeat v [ at we
certification of thi
Therefore, we rec

Thank you for the oppoctunity to provide comments an this projest. | you have any questioas
about this responac pleass contact Wayne Gorski of my staff at the letterhead address or by phone
at 312-886-0140.

incerely, i"
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Watersheds aod Wetlsnds Branch

cc;  Ric Queen, OEPA
Doa Povolay, ODNR



