UNITED STATES OF AMERICA
BEFORE THE
DEPARTMENT OF COMMERCE

Broadwater Energy LLC and Broadwater Pipeline LLC,
Appellants,

VS.

New York Secretary of State Lorraine Cortés-Vazquez,

Respondent.

BROADWATER’S THIRD MOTION TO SUPPLEMENT THE DECISION RECORD

Pursuant to 15 C.F.R. 88 930.127(i)(4) 930.130(a)(2), Broadwater Energy LLC and Broadwater
Pipeline LLC (collectively, “Broadwater”) request that the Secretary of Commerce supplement the
decision record in this matter with the Federal Energy Regulatory Commission’s (“FERC”) Order
Denying Rehearing, Broadwater Energy LLC, 124 FERC Y 61,225 (2008) (attached hereto as

Supplemental Document XVIII). This document should be included in the decision record because it

serves as “clarifying information submitted by a party to the proceeding related to information in the
consolidated record compiled by the lead Federal permitting agency,” and thus qualifies as
“supplemental information” under 15 C.F.R. § 930.127(i)(4). 15 C.F.R. 8 930.130(a)(2)(ii)(B).
Supplemental Document XVIII has been Bates numbered SD577 through SD666.

Supplemental Document XVIII that Broadwater seeks to include in the decision record should be
accepted by the Secretary because it clarifies information relevant to documents in the record including
Order Granting Authority Under Section 3 of the Natural Gas Act and Issuing Certificates, Broadwater

Energy LLC, 122 FERC { 61,225 (2008) (BW33021-33073) and the objectives of the Coastal Zone



Management Act; it also is a publicly-available document concerning the Broadwater Project prepared
by a federal agency (the FERC).

CONCLUSION

Based on the foregoing, Broadwater respectfully requests that the Secretary accept the attached
Supplemental Document XVIII into the decision record in this matter.
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124 FERC 161,225
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Joseph T. Kéelliher, Chairman;
Suedeen G. Kelly, Marc Spitzer,
Philip D. Moeller, and Jon Wellinghoff.

Broadwater Energy LLC Docket No. CP06-54-001
Broadwater Pipeline LLC Docket Nos. CP06-55-001
CP06-56-001

ORDER DENYING REHEARING
(I'ssued September 4, 2008)

1. On March 20, 2008, the Commission issued an order in this proceeding
authorizing Broadwater Energy LL C (Broadwater Energy) under section 3 of the Natural
Gas Act (NGA) to site, construct, and operate a liquefied natural gas (LNG) import
terminal in Long Island Sound.* The Commission also issued a certificate of public
convenience and necessity to Broadwater Pipeline LLC (Broadwater Pipeline), an
affiliate of Broadwater Energy, under section 7 of the NGA to construct, own, and
operate a 21.7-mile long pipeline lateral from the outlet of the LNG terminal to a subsea
interconnection with the Iroquois Gas Transmission System (Iroquois).? Broadwater’s
authorizations are subject to over 80 environmental conditions. The project, referred to
as the Broadwater Project, has adaily design capacity of 1.0 billion cubic feet per day
(Bcf/d) of natural gas and a peak winter deliverability of 1.25 Bcf/d.

2. The Attorney General of Connecticut (Attorney General), the Connecticut
Commissioner of Environmental Protection (Connecticut Commissioner), Save the
Sound, a Program of Connecticut Fund for the Environment (Save the Sound), the Towns
of Riverhead and Southold in the State of New Y ork (collectively, Riverhead), the
County of Suffolk in the State of New Y ork (Suffolk), and the Towns of Huntington,
Brookhaven, and East Hampton in the State of New Y ork (collectively, New Y ork

! Broadwater Energy LLC, 122 FERC { 61,255 (2008) (March 20 Order).

2 Broadwater Energy and Broadwater Pipeline will be collectively referred to
herein as Broadwater.
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Towns) filed timely requests for rehearing of the March 20 Order.® Issues raised include
the demarcation point between Broadwater’ s section 3 and section 7 facilities and
numerous issues related to the adequacy of the Commission’s environmental analysis.
The Commission will deny rehearing of the March 20 Order as discussed below.

l. Background

3. Broadwater Energy proposes to site, construct, and operate an LNG receiving
terminal under section 3 of the NGA that will consist of afloating storage and
regasification unit (FSRU) that is approximately 1,215 feet long and 200 feet wide and
that rises approximately 80 feet above the water line to the trunk deck. The proposed
LNG import terminal will be located in Long Island Sound, in a water depth of
approximately 90 feet, approximately 9 miles off the coast of Riverhead, Suffolk County,
New York, in New York State waters. The nearest onshore point in Connecticut is
approximately 10.2 miles from the proposed terminal location. A yoke mooring system
(YMS) that will be incorporated into the bow section of the FSRU will moor the FSRU to
afixed tower (YMS tower) and allow the FSRU to pivot or weathervane around the
tower. Broadwater Energy anticipates that, based on the expected throughput of the
project and the capacity of the LNG carriers, two or three carriers per week will arrive at
the FSRU, with an anticipated average of 118 carriers per year.

4, Broadwater Pipeline proposes to construct, own, and operate a 21.7-mile long,
30-inch-diameter subsea pipeline and related facilities under section 7 of the NGA that
would deliver revaporized natural gas from the FSRU to an offshore connection with the
existing Iroquois pipeline that extends across Long Island Sound. Broadwater Pipeline
states that the pipeline facilities will be connected to the FSRU through a 30-inch-
diameter pipeline riser within the YMS tower that will be secured to the seafloor by four
legs. The pipeline riser will interconnect with the subsea pipeline at the sea floor.

5. The March 20 Order granted the requested authorizations subject to conditions.
While recognizing that there had been considerable opposition to the project, the
Commission found that with the adoption of the proposed mitigation measures contained
in the final Environmental Impact Statement (EIS) prepared for the project, construction
and operation of the Broadwater Project would result in only limited adverse
environmental impacts. The Commission also concluded that the project is needed to
meet the projected energy needs for the New Y ork City, Long Island, and Connecticut
markets.

% The Attorney General and the Connecticut Commissioner also filed timely
supplemental requests for rehearing.
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I, Procedural |1ssues

A. L ate I nter ventions and Requests for Rehearing

6.  TheNew York State Department of State (NY SDOS)* and the New Y ork State
Department of Environmental Conservation (NY SDEC)® filed motions for late
intervention together with requests for rehearing. The NY SDOS maintains that good
cause exists for it to intervene at this time because it was not until the Commission issued
its March 20 Order that it had cause to intervene. Specifically, the NY SDOS claims that
the March 20 Order is unlawful because it violated the CZMA and harmed New Y ork
State by authorizing the Broadwater Project without considering the NY SDOS
consistency analysis.® NY SDOS states that its interests are not adequately represented by
any other party to the proceeding because only it can determine whether the project is
consistent with the New York CMP. It also claims that its participation as a cooperating
agency for the purposes of developing afinal EIS under the National Environmental
Policy Act (NEPA)’ does not bar its request here because the NEPA processis over and
its intervention request is not based on the NEPA process but its own consistency
determination. The NY SDOS also asserts that no disruption to the proceeding and no
prejudice or additional burdensto the existing parties would result from granting the late
intervention.

7. The NYSDEC claims it has good cause to intervene out of time because the March
20 Order unlawfully failed to incorporate a water quality certification. The NY SDEC
maintains that its interests are not adequately represented by other partiesin the
proceeding because it is responsible for determining whether the project meets the state’s

* The NY SDOS states that it has the responsibility under the Coastal Zone
Management Act (CZMA), 16 U.S.C. 88 1451-1464 (2000), to ensure proposed federal
agency activitiesin Long Island Sound coastal zones are consistent with New York’s
federally-approved Long Island Sound Coastal Management Program (New Y ork CMP).

> The NY SDEC statesit is charged by law to consider and, upon proper showing,
to issue water quality certifications for facilities seeking federal authorizations involving
discharges to navigable waters, pursuant to section 401 of the Clean Water Act (CWA),
33 U.S.C. § 1341 (2000).

® The NYSDOS' consistency determination was issued on April 10, 2008, and
found that the project was inconsistent with the New York CMP.

742 U.S.C. §§ 4321-4347 (2000).
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water quality standards. It also assertsthat granting it intervenor status would not disrupt
the proceeding, prejudice existing parties, or place additional burdens on existing parties.

8. Broadwater filed an answer opposing the late motions to intervene and requests for
rehearing. Broadwater states that the Commission has a long-standing policy against
permitting agencies to intervene in the proceedings in which they have acted as
cooperating agencies and as aresult, the NY SDOS is barred from becoming a party.
Broadwater also claims that neither the NY SDOS nor the NY SDEC has adequately
supported its request to intervene now that the Commission has issued its decisional order
in the proceeding. In the event the Commission accepts their pleadings as motions for
reconsideration, Broadwater claims that their arguments against conditional certificates
are unsupported.

9. The NYSDOS filed aresponse to Broadwater’ s answer, Broadwater filed an
answer to the NY SDOS, and the NY SDOS filed a further response to Broadwater.

Commission Response

10.  Since neither the NY SDOS nor the NY SDEC has established any need for an
exception to Rule 213 of the Commission’s Rules of Practice and Procedure which
prohibits answers to answers,® the NY SDOS' answer to Broadwater, Broadwater’s
answer to the NY SDOS, and the NYSDOS' further response to Broadwater will not be
accepted.

11. Wedeny the requestsfor late intervention. It iswell established that Commission
policy prevents an agency that has served as a cooperating agency from subsequently
intervening in aproceeding.” The basis for this policy is that cooperating agency staff
will necessarily engage in off-the-record communications with the Commission staff
concerning the merits of issues in the proceeding, so that, if the agency is alowed to
become an intervenor, it will then have access to information that is not available to other
parties, in violation of the prohibition in the Administrative Procedures Act (APA) and

818 C.F.R. § 385.213(a)(2) (2008).

¥ See, e.g., Order No. 2002, FERC Stats. & Regs. 131,150, at P 295-300 (2003),
reh’ g denied, Order No. 2002-A, 106 FERC 61,037, at P 29 (2004); Arizona Public
Service Co., 94 FERC 61,076 (2001).
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our rule against ex parte communications. Thus, having chosen to participate in this
proceeding as a cooperating agency, the NY SDOS is barred from becoming a party.™

12.  Wealso find that the NY SDOS and the NY SDEC have not shown good cause to
intervene at this late stage of the proceeding. In ruling on a motion to intervene out-of -
time, the Commission applies the criteria set forth in Rule 214(d),* and considers, among
other things, whether the movant had good cause for failing to file the motion within the
time prescribed, whether any disruption to the proceeding might result from permitting
the intervention, and whether any prejudice to or additional burdens upon the existing
parties might result from permitting the intervention. When late intervention is sought
after the issuance of a Commission order, the prejudice to other parties and burden upon
the Commission of granting late intervention may be substantial. Thus, movants bear a
higher burden to demonstrate good cause for the granting of such late intervention.*
Here, neither agency has met that higher burden.

13. TheNYSDOS and the NY SDEC failed to adequately explain why they waited
until after the Commission issued the March 20 Order to intervene even though they had
notice of the application and proceeding.™® The nature of an administrative proceeding
allowsfor therisk that certain interests may be harmed by afinal agency decision. Those
entities with interests they intend to protect are not entitled to wait until the outcome of a
proceeding and then file a motion to intervene once they discover the outcome conflicts

19 Both the NY SDOS and NY SDEC were invited to be cooperating agencies. In
agreeing to be a cooperating agency, the NY SDOS stated “[t] he participation of the
Department of State as a cooperating agency shall not be seen as precluding any other
New York State agency from becoming an intervenor in the project proposal review.”
NY SDOS' s August 22, 2005 Response to the Commission’s March 1, 2005 Letter. On
the other hand, in electing not to serve as a cooperating agency, the NY SDEC noted that
it “regularly intervenes in the Commission’ s proceedings as a matter of course, taking an
active party role on New York State'sbehalf ....” NYSDEC's August 22, 2005
Response to the Commission’s March 1, 2005 L etter.

118 C.F.R. § 385.214(d) (2008).

12 See, e.g., Islander East Pipeline Co., 102 FERC 61,054, at P 17-19 (2003);
Midwest Independent Transmission System Operator, Inc., 102 FERC 161,250, at P 7
(2003).

13 Both agencies participated in the proceeding, the NY SDOS as a cooperating
agency and the NY SDEC by submitting comments on environmental issues.
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with their interests. Here, the NY SDOS and the NY SDEC, both state resource agencies
that had knowledge of the proceeding, allowed over two years to pass, from the date
Broadwater filed its application on January 30, 2006, until they filed their motions to
intervene, before they sought to become a party to the proceeding. In these
circumstances, we find that they have failed to show good cause to intervene at this late
stage of the proceeding. Accordingly, we deny their requests for late intervention.

14.  Since neither the NY SDOS nor the NY SDEC are parties to this proceeding, as
defined by Rule 102, they cannot request rehearing.”> However, we will address their
concerns as motions for reconsideration.

B. M otion to Dismiss Reguests for Rehearing and L eave to Answer and
Answer to Requestsfor Rehearing

15.  Broadwater filed a motion requesting dismissal of the requests for rehearing filed
by the Attorney General, the Connecticut Commissioner, the New Y ork Towns, and Save
the Sound asserting that these parties failed to conform their requests to the requirements
of Rule 713(c) of the Commission’s Rules of Practice and Procedure.®® According to
Broadwater, Rule 713(c) requires that requests for rehearing include a separate section
entitled “ Statement of Issues,” listing each issue in a separately enumerated paragraph
that includes Commission and court precedent on which the parties are relying.” Thus,
Broadwater requests that the Commission dismiss these pleadings because they are
procedurally deficient. Broadwater also filed leave to file answer and answer to the
requests for rehearing asserting that its answer will assist the Commissionin its
disposition of the rehearing requests.

16. The Attorney General, the Connecticut Commissioner, the New Y ork Towns,
Save the Sound, Riverhead, and Suffolk filed answers opposing Broadwater’ s motion to
dismiss the rehearing requests and Broadwater’ s request for leave to answer and answer
to the rehearing requests.

18 C.F.R. § 385.102 (2008).

1> See 18 C.F.R. § 385.713(b) (2008).
1618 C.F.R. § 385.713(c) (2008).
718 C.F.R. § 385.713(c)(2) (2008).
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Commission Response

17.  The purpose of Rule 713(c)(2) isto ensure that issues are properly identified in
order to prevent wasteful litigation.’® Although the Attorney General, Connecticut
Commissioner, New Y ork Towns, and Save the Sound all failed to include a separate
section entitled “ Statement of Issues’ in their requests for rehearing, they did include a
separate section entitled either “ Specification of Grounds® or “ Specification of Errors’
which lists each issue raised in separately enumerated paragraphs. Thus, we find that
their rehearing requests sufficiently comply with Rule 713. Therefore, we deny
Broadwater’ s motion to dismiss the rehearing requests.

18.  Answersto requests for rehearing are prohibited under Rule 713(d)(1) of the
Commission's Rules of Practice and Procedure™ and Broadwater has not established any
need for an exception to thisrule. Accordingly, we reject Broadwater’ s answer to the
requests for rehearing.

C. Reguest for Evidentiary Hearing

19. The March 20 Order denied several parties requests that the Commission hold an
evidentiary hearing. Initsrehearing petition, Suffolk asserts that the Commission’s
failure to hold an evidentiary hearing throughout this proceeding violates its requirement
to hold afull and fair evaluation of an application and denies the intervenors their due
process rights.

Commission Response

20. Wedisagree. Itiswell settled that trial-type evidentiary hearings are required only
where there are material issues of fact that cannot be resolved on the basis of the written
record.” Asexplained in the March 20 Order, al interested parties have been afforded a
full and complete opportunity to present their views to the Commission through written
submissions.?* In its rehearing petition, Suffolk fails to specify any issue that cannot be

'8 See Revision of Rules of Practice and Procedure Regarding |ssue | dentification,
Order No. 663-A, FERC Stats. & Regs. 131,211 (2006).

918 C.F.R. § 385.713(d)(1) (2008).

0 See, e.g., Southern Union Gas Co. v. FERC, 840 F.2d 964, 970 (D.C. Cir.
1988); Cerro Wire & Cable Co. v. FERC, 677 F.2d 124 (D.C. Cir. 1982); Citizens for
Allegan County, Inc. v. FPC, 414 F.2d. 1125, 1128 (D.C. Cir. 1969).

21 March 20 Order at P 18.
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resolved on the basis of the present record. Therefore, we affirm our finding in the
March 20 Order that there is no material issue of fact regarding any disputed issue that
we cannot resolve on the basis of the written record in this proceeding.

[11. Discussion

A. Point of Demar cation between the NGA Section 3 Import Facilities and
the NGA Section 7 I nterstate Pipeline

21. TheMarch 20 Order determined that the demarcation point between Broadwater’s
proposed section 3 and section 7 facilitiesis the manifold deck (located onthe YMS
tower) where the 30-inch-diameter pipeline riser commences.”? The Commission
reasoned that the pipeline riser is the same diameter as the subsea pipeline and is part of a
fixed-continuous pipeline that transports gas from the terminal to the interconnection
with Iroquoisin interstate commerce. The Commission also noted that the YMS tower
supports the pipeline riser and is configured to allow pipeline maintenance activities to
occur (e.g., pig launching facilities are provided on the Y M S tower). We found that
commencing section 7 regulation at the manifold deck where gas enters the continuous
30-inch pipeline appropriately distinguishes foreign from interstate commerce under the
NGA.

22.  Severd parties contest the Commission’s determination that the physical point
dividing the NGA sections 3 and 7 facilities is the manifold deck of the YMS tower.
They maintain that the order does not articulate a reasoned explanation for the
demarcation, thereby making its determination arbitrary and capricious. Riverhead
maintains that the definition of LNG terminal in NGA section 2(11) and Commission
policy dictate that the entire YMSisan LNG terminal facility in foreign commerce, not
just the top half of it. It arguesthat the YMS s primarily a mooring structure that isa
critical component of the LNG terminal and its function as supporting the 30-inch pipeis
only secondary.

23.  Tofurther support its argument that the entire YMS is part of the LNG terminal,
Riverhead cites Broadwater’ s application which states that the “main components of the
FSRU are. . . (4) the Y oke Mooring System . . . .”* and Broadwater’ s statement that “the
Broadwater pipeline is essentially atailgate facility necessary to connect the offshore

221d. P 27-28.

23 Citing Broadwater Energy’s Application at 9.
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FSRU tothe. . . interstate pipeline grid . . . .”* Riverhead concludes that Broadwater’s
applications and Environmental Conditions Nos. 80-85 of the March 20 Order show that
the YMSisan integral component of the FSRU, essential to the FSRU’ s safe anchorage
and operation. Therefore, they claim that the point at which the gas exits the leg of the
YMS and enters the pipeline on the seabed is the earliest downstream point at which the
imported gas exits foreign commerce.” Riverhead also asserts that the Commission
cannot lawfully regulate the top half of the YMS under NGA section 3 and the bottom
half of the YMS under NGA section 7 because LNG import terminals are facilitiesin
foreign commerce that can properly be authorized under NGA section 3, but cannot
concurrently be subject to section 7.2

24.  Suffolk and Save the Sound contend that there is no reason why the Commission
declared that the entire YMS should be part of interstate commerce. Suffolk asserts that
the more logical conclusion isthat the pipeline riser and manifold deck are discrete
components of the pipeline since their function isto facilitate transmission of gas from
the FSRU to the subsea pipeline, while the Y MS itself is an inextricable component of
the FSRU because it anchors the FSRU to the seafloor. Similarly, Save the Sound asserts
that section 7 applies to pipeline or storage facilitieswhich the YMSisnot. Therefore,
Suffolk and Save the Sound conclude that the YM S is used to receive and store LNG and
is part of the LNG terminal as defined in section 2 of the NGA.

25. By concluding that the YMS is subject of interstate commerce under section 7 of
the NGA, the parties assert that the Commission improperly granted federal eminent
domain authority to Broadwater.

Commission Response

26.  Under NGA section 7, the Commission has jurisdiction over the transportation or
sale of natural gasin interstate commerce and the construction, acquisition, operation,
and abandonment of facilities to transport natural gas in interstate commerce. Under
NGA section 3, the Commission has exclusive authority to approve or deny an
application for the siting, construction, expansion, or operation of aLNG terminal.

24 Citing Broadwater Pipeline’'s Application at 5.

2 According to Riverhead, another possible demarcation point is the point where
Broadwater’ s pipeline interconnects with the Iroquois pipeline.

% Citing Border Pipeline Co. v. F.P.C., 171 F.2d 149 (D.C. Cir. 1948); Distrigas
Corp. v. F.P.C., 495 F.2d 1057 (D.C. Cir. 1974).
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Section 311(b) of the Energy Policy Act of 2005 (EPAct 2005) amended section 2 of the
NGA to add a definition of LNG terminal as follows:*’

(11) ‘LNGtermina’ includes all natural gas facilities located onshore or
in State waters that are used to receive, unload, store, transport, gasify, liquefy, or
process natural gas that isimported to the United States from aforeign country,
exported to aforeign country from the United States, or transported in interstate
commerce by waterborne vessel, but does not include:

(A)  waterborne vessels used to deliver natural gas
to and from any such facility; or

(B) any pipeline or storage facility subject to the
jurisdiction of the Commission under section 7.

27. Thedefinition of LNG terminal in NGA section 2(21) specifically excludes any
pipeline subject to the Commission’s jurisdiction under NGA section 7. Our
determination in the March 20 Order to commence section 7 regulation at the manifold
deck where the 30-inch pipeline riser commences is supported based on the record in this
proceeding and is consistent with NGA section 2(21). We found that the pipelineriser is
the same diameter as the subsea pipeline and is part of afixed-continuous pipeline that
transports gas from the terminal to the interconnection with Iroquoisin interstate
commerce. We also found that the YM S tower supports the pipelineriser and is
configured to allow pipeline maintenance activities to occur (e.g., pig launching facilities
are provided on the Y MS tower). Based on these facts, we found that the logical point to
commence interstate transportation is at that manifold deck where gas enters the pipeline
riser.

28. Theparties arguments that our determination to commence interstate commerce
at the point on the Y M S tower where the 30-inch pipeline riser commencesis
inconsistent with section (2)(21) of the NGA and Commission precedent are unavailing.
Their assertion that the entire Y M S tower must be part of the LNG terminal under section
3 ignoresthe fact that the tower houses the pipeline riser and is configured to allow
pipeline maintenance activities. Our determination appropriately recognizes the dual
function of the YMS tower, namely, to house the pipeline riser and associated pipeline
facilities in addition to mooring the FSRU to the seafloor. Based on the specific
functions of the proposed facilities, we found that facilities upstream of the manifold

2" Energy Policy Act of 2005, Pub. L. No. 109-58, § 311, 119 Stat. 594 (2005).
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deck are subject to foreign commerce under NGA section 3 and the facilities at or
downstream of this point are subject to interstate commerce under NGA section 7.

29. Wealsofind that Riverhead' s reliance on Broadwater’ s application to support its
position that interstate transportation under NGA section 7 does not commence before
regasified LNG enters the pipeline on the seafloor is misplaced. First of all, we are not
bound by the applicant’ s proposal but are required to make our determinations consistent
with the requirements of the NGA and our implementing regulations. Moreover,
Riverhead isincorrect in its assertion that Broadwater filed for authority to construct and
operate the YM S tower in its section 3 applications. While Broadwater described the
YMS?®in its section 3 application, the Y M S tower was identified as a required part of the
project in its section 7 application.”® Our determination here also finds that the YMSiis
part of the LNG terminal under section 3.

30. Finaly, Riverhead s argument that the Commission’s determination impermissibly
regulates facilities concurrently under section 3 and section 7 isincorrect. No part of the
proposed facilities is authorized under both sections of the NGA. Rather, we chose the
manifold deck as the specific point where NGA section 3 jurisdiction ends and NGA
section 7 jurisdiction begins.

B. Environmental Analysis

31.  After conducting an extensive analysis regarding environmental and safety matters
and considering and responding to comments presented in the proceeding, the
Commission issued a draft EIS and then afinal EIS in November 2006, and January
2008, respectively.* Thefinal EIS considered the relevant environmental, scientific,
economic, and safety factors associated with this project and concluded that, if the
proposed project was constructed and operated in accordance with the Commission

%8 Asexplained infra at P 3, the YMSwill be incorporated into the bow section of
the FSRU and will moor the FSRU to the Y M S tower and allow the FSRU to pivot or
weathervane around the tower.

2 Broadwater Pipeline's application at 4.

% | n addition to receiving written comments, public comment meetings on the
draft EIS were conducted in January 2007 at Smithtown and Shoreham, New Y ork, and
at New London and Branford, Connecticut. Commission staff also met with
representatives of the Connecticut Long Island Sound Task Force on LNG to discuss the
draft EIS.
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Staff’s and the United States (U.S.) Coast Guard’s (Coast Guard) recommended
mitigation measures, its construction and operation would result in limited adverse
environmental impact and would be an environmentally acceptable action.** Thefinal
EIS explained that during construction the primary impacts would be the physical
disturbance of the seafloor and related turbidity in the water column. During normal
operations, it was found that the impacts of primary concern would consist of minor
impacts to water quality, air quality, fisheries resources associated with impingement and
entrainment, recreational boating and fishing, commercial fishing, commercia vessel
traffic, and minor to moderate impact on visual resources. Additionally, thefina EIS
assessed the potential impacts that would result from arelease of LNG and found that the
potential for impacts would be mitigated by the fact that Hazard Zone 1 and Hazard Zone
2 do not extend to shore.** In addition, it found that the possibility of areleaseis unlikely
due to the safety and security measures that would be included in the project design and
operation, as well as the historic safety record of LNG shipping.

32.  Onrehearing, the parties assert that the Commission’ s environmental analysisis
deficient for anumber of reasonsincluding that the environmental analysisis not

compl ete because basic datais missing, approval was granted prior to determinations of
consistency with the CZMA and conformity with the Clean Air Act (CAA), and prior to
the issuance of awater quality certificate under the CWA, resource impacts have been
ignored or minimized, and the alternatives analysis and cumulative impact analysis are
inadequate.

1. Environmental Conditions

33.  TheMarch 20 Order authorized Broadwater to construct and operate the proposed
Broadwater Project subject to complying with 87 Environmental Conditions. Several
parties assert that the Commission’ s authorization subject to these conditions does not
meet the requirements of NEPA or is otherwise unlawful.

' Final EIS, p. 5-1.

%2 As discussed in section 3.10.4.3 of the final EIS and in section 1.4 of the Coast
Guard' s Water Suitability Report (WSR) (Appendix C to thefina EIS), Hazard Zone 1
would extend to 750 yards (2,250 feet) and Hazard Zone 2 would extend to 2,050 yards
(6,150 feet).
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a. Conditions Requiring Further Studies/Plang/| nfor mation

34.  Severa parties assert that the Commission has issued the March 20 Order
authorizing the Broadwater Project without completing the acquisition and analysis of
environmental impact information mandated under NEPA. The Connecticut
Commissioner and the Attorney General state that NEPA was created to ensure that
agencies will base decisions on detailed information regarding significant environmental
impacts and that information will be available to awide variety of concerned public and
private actors.*® They argue that numerous environmental conditions recognize that
significant information necessary to create a complete or even reasonably accurate
picture of the potential environmental impacts of the project has not been considered
because it has not been created.

35.  Specificaly, the Connecticut Commissioner and the Attorney General assert that
necessary geotechnical analysis of sediments at the site of the FSRU has never been
performed. Without this study, they claim it is not possible to determine to what extent
support pilings will be needed and, thus, impossible to evaluate the potential sediment
dispersion impacts, or the strength and security of the installation method ultimately
selected. Similarly, they assert that necessary information regarding the method chosen
for crossing the environmentally sensitive Stratford Shoals area has not been devel oped
or provided and important information regarding the planned backfilling of the pipeline
trench has been deferred.

36. The Connecticut Commissioner and the Attorney General also state that the design
of the FSRU has not been completed and is expected to be filed with the Commission at
some indefinite time in the future. They point out that following the loss of scores of
anchored oil and gas platformsin the Gulf of Mexico during hurricanes Rita and Katrina,
the Coast Guard has chosen to conduct afull redesign of energy infrastructure anchoring
systems standards. Because these new design standards are not complete, they assert it is
impossible to conclude that the Y MS anchoring system is safe or reliable. Similarly, the
New Y ork Towns claim that the March 20 Order has not assured that the adverse
environmental effects of the proposed FSRU are adequately identified and evaluated
since the design specifications of the FSRU are not yet available.

37.  The Connecticut Commissioner and the Attorney General claim that no
Emergency Response Plan has been prepared and therefore it isimpossible to determine

% Citing Morongo Band of Mission Indians v. Federal Aviation Administration,
161 F.3d 569, 575 (9th Cir. 1998), Mississippi River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000).
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the probable effectiveness of any response effort. According to the Connecticut
Commissioner and the Attorney General, thisinformation is critical because an incident’s
damage is often determined by the speed and effectiveness of the emergency response.
Further, they point out that the Coast Guard has concluded that it currently does not have
the resources required to implement the measures that have been identified as being
necessary to effectively manage the potential risk to navigation safety and maritime
security associated with the Broadwater Energy proposal.®*

38.  Savethe Sound also asserts that many parts of the project did not exist at the time
the final EIS was drafted and therefore could not be considered in the review of potential
impacts of the project. It also notes that the geotechnical review of the sediments for the
YMS has not been conducted, and in addition states that the backfill plan has not been
filed, the plan to estimate worst case scenario impacts was not included, the mitigation
level for level A and B harassment thresholds has not been established, and the lighting
plan has not been devel oped.

39.  Savethe Sound also complains that there are numerous determinations of potential
negative environmental impact in the final EI'S and order which are summarily dismissed
on the grounds that other agencies will determine and require mitigation. Save the Sound
maintains that the Commission cannot comply with NEPA by relying on post-EIS studies
to satisfy its statutory obligations.* Specifically, it cites requirements that Broadwater:
(1) develop measures to offset nitrogen oxide (NOx) emissions, which are expected to
exceed the applicable threshold, based on consultation with the NY SDEC; (2) develop
mitigation measures to reduce ozone and particul ate matter with a diameter of 2.5
micrometers (PM2.5) in consultation with the NY SDEC; and (3) finalize aVessel Strike
and Avoidance Plan with the National Marine Fisheries Service (NMFS).

40.  For these reasons, the parties conclude that the March 20 Order is based upon
inadeguate information and needs to be fully reconsidered.

Commission Response

41.  Under NEPA, the purpose of an EISisto ensure that an agency, in reaching its
decisions, will have available and will carefully consider, detailed information

3 Citing WSR Report, at 156-157; Government Accountability Office (GAO)
Report, at 1.

3 Citi ng Conservation Law Foundation, Inc. v. Dep't of the Air Force, 864 F.
Supp. 265 (D. N.H. Aug. 29, 1994).
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concerning significant environmental impacts; it also guarantees that the relevant
information will be made available to the larger audiences that may also play arolein
both the decision-making process and the implementation of that decision.®* Thefinal
EI'S adopted by the Commission for the Broadwater Project sets forth the information
necessary to achieve those purposes.

42.  Wedisagree that the final EIS for the Broadwater Project was based on inadequate
information. Aswe have explained in other cases,® practicalities require the issuance of
orders prior to completion of certain reports and studies because large projects such as
this take considerable time and effort to develop. Perhaps more importantly, their
development is subject to many significant variables whose outcomes cannot be
predetermined. Thus, some aspects of a project may remain in the early stages of
planning even as other portions of the project become areality. Accordingly, consistent
with longstanding practice, and as authorized by NGA section 7(e)* and NGA

section 3(e)(3)(A),™ the Commission typically authorizes natural gas projects pursuant to
its NGA jurisdiction subject to conditions that must be satisfied by an applicant or others
before the authorizations can be effectuated by constructing and operating the project.*
Asisthe case with virtually every order issued by the Commission that authorizes
construction of facilities, the instant approval is subject to Broadwater’ s compliance with
the environmental conditions set forth in the order.

% See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).

% See, e.g., Weaver’s Cove Energy, LLC, 114 FERC 1 61,058, a P 108-115
(2006); Idander East Pipeline Co., 102 FERC 1 61,054, at P 41-44 (2003).

3 Section 7(e) of the NGA grants the Commission the “power to attach to the
issuance of the certificate and to the exercise of rights granted thereunder such reasonable
terms and conditions as the public convenience and necessity may require.” 15 U.S.C.

8§ 717(f)(e).

% Under NGA section 3(€)(3)(A) the Commission may by its orders approve such
application, “in whole or part, with such modifications and upon such terms and
conditions as the Commission may find necessary or appropriate.” 15 U.S.C.

8§ 717b(e)(3)(A).

“0 East Tennessee Natural Gas Co., 102 FERC 1 61,225, at P 23 (2003), aff'd sub
nom. Nat'| Comm. for the New River, Inc. v. FERC, 373 F.3d 1323 (D.C. Cir. 2004).
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43.  Asthe Supreme Court stated in Robertson “NEPA does not require a complete
plan be actually formulated at the onset, but only that the proper procedures be followed
for ensuring that the environmental consequences have been fairly evaluated.”* Here,
the Commission made extensive efforts to assure that environmental issues were resolved
appropriately. The issues the parties raise were discussed in considerable detail in the
final EIS and were subject to public comment. Based on the information in the record,
we imposed additional measures to mitigate any adverse environmental impact associated
with the project. For example, we addressed the preliminary front-end-engineering
design and specifications for the FSRU and on the basis of this discussion required
additional action to be documented in reports to be filed and reviewed by the
Commission (section 3.10.2.2 of thefinal EIS). Thefina EIS describes Broadwater’s
dredging contingency plan for Stratford Shoal. Details for the contingency plan
discussed in the final EIS include the trench width (26 to 54 feet), equipment to be used
(spud barge containing a heavy-duty excavator), the rate and duration of sediment
excavation (3,000 to 5,000 cubic yards of sediment per day, for approximately 13 days),
volume of material to be removed (40,000 cubic yards), and coordination with NMFS.
Turbidity and other impacts anticipated with implementation of the contingency plan are
discussed in section 3.2.3.2 of thefinal EIS. Finaly, the March 20 Order includes a
condition (Environmental Condition No. 15) regarding the disposal site for dredged
material and a requirement for coordination with federal and state agencies to avoid and
minimize potential impacts associated with pipeline installation prior to implementation
of an alternative installation method across Stratford Shoal (Environmental Condition
No. 14).

44.  Backfilling of the trench is also the subject of a condition to the order which
requires coordination with the U.S. Army Corps of Engineers (COE), the Environmental
Protection Agency (EPA), and the NMFS to identify the conditions under which
backfilling would be required, the appropriate methods for backfilling, and detailed post-
construction monitoring criteria to assess success including use of a multi-beam
echosounder system or comparable technology (Environmental Condition No. 16). The
final EISincludes alengthy discussion of other trench backfilling operations and the
level of success achieved. Further, thefinal EIS assesses the impacts of backfilling by
concluding that turbidity impacts would be expected to be similar in magnitude and
duration to turbidity experienced during installation of the proposed pipeline. This
conclusion is based on the use of a backfill plow to traverse recently disturbed sediments.

45.  Thefina EISincludes similar discussions on issues related to geological hazards
(section 3.1.1.3), Level A harassment and Level B harassment thresholds for construction

41490 U.S. at 352.
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and operational noise (section 3.3.2.2), worse-case spill scenarios (section 3.2.2.1), and
the lighting plan (section 3.3.5.2). The March 20 Order requires Broadwater to conduct
further studies and/or consult with responsible agencies on these issues and file the
results for review and written approval by the Director of the Commission's Office of
Energy Projects (OEP).*

46.  Finally, emergency response and evacuation planning were discussed in

section 3.10.6 of thefinal EIS. The requirement in the March 20 Order (Environmental
Condition No. 45) that Broadwater file an Emergency Response Plan for approval prior
to any construction activity in the Sound isin accord with section 3A(e) of the NGA
which provides that the Commission shall require aLNG terminal operator to develop an
Emergency Response Plan and it shall “be approved by the Commission prior to any final
approval to begin construction.”

47.  Insummary, our review of Broadwater’ s applications under the requirements of
the NGA and NEPA, discusses and identifies those limited NEPA issues requiring further
study treatment and requires their completion and review prior to commencement of
construction. The extensive record on environmental issues provided sufficient
information regarding the proposed action to be able to fashion adequate mitigation
measures to support a determination that Broadwater Project will cause no significant
environmental impacts upon compliance with those mitigation measures.

48. We aso disagree with Save the Sound’ s assertion that we have improperly
deferred determinations of potential negative impacts to other agencies that will
determine and require mitigation. We referred issues related to NOx emissions and
ozoneto the NY SDEC and the finalization of a Vessel Strike and Avoidance Plan to the
NMFS because they are the resource agencies with expertise and responsibilities over the
particular subject matters. Moreover, the Commission undertakes its own independent
assessment of the other agencies studies and results prior to accepting or rejecting the
agencies recommendations.*® To the extent any of the pending consultations or studies
in this case indicate a need for further review, or indicate a potential for significant

2 See Environmental Condition No. 12 (geotechnical analyses), No. 18 (worse-
case spills), Environmental Condition No. 20 (Level A harassment and Level B
harassment thresholds), and Environmental Condition No. 21 (detailed lighting plan).

3 See Cameron LNG, LLC, 112 FERC 1 61,146 (2005) (citing, e.g., Seamboaters
v. FERC, 759 F.2d 1382, 1393 (9th Cir. 1985), describing the Commission’s obligation to
take a hard ook at the potential environment impacts of a proposed action, and to not
axiomatically adopt other agencies recommendations).
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adverse environmental impacts, the Director of OEP will not provide the necessary
clearances for commencement of construction. Additionally, that office's final resolution
of those conditions will be subject to Commission rehearing, which is aso part of the
paper hearing for this proceeding.”*

b. Authorization Prior to Deter minations under the CZMA,
CWA, CAA, and Prior to thelssuance of Easements

49. TheNYSDOS, the NY SDEC, and several parties™ assert that the March 20 Order
improperly approves the Broadwater project prior to afinal determination of consistency
with the CZMA, in violation of federal law. They claim that even though Environmental
Condition No. 28 requires Broadwater to file a determination of consistency with the
CZMA prior to installation activities in Long Island Sound, this conditional authority is
insufficient to meet the requirements of the CZMA. They maintain that under the CZMA
Congress has expressly prohibited afederal agency from granting a“license or permit”
for afederal project in a state's coastal zone “until the state or its designated agency has
concurred with the applicant's certification or until, by the state's failure to act, the
concurrence is conclusively presumed.”*®

50.  Therefore, they assert that the March 20 Order exceeds the Commission’s
statutory authority, a point the Connecticut Commissioner and Attorney General stateis
reinforced by the recent case of City of Tacoma v. FERC, which they state held that the
Commission exceeded its authority in approving a project without first complying with a
statute that, like the CZMA, requires an applicant to procure state certification before
federal agenciesissue licenses.”” They also state that now that the NY SDOS has denied

* For this reason, the mitigation measures adopted here differ from those found
inadequate in Conservation Law Foundation, cited by Save the Sound, because in that
case the Department of the Air Force based its determination on certain mitigation
measures on information received subsequent to the preparation of the final EIS that was
not subject to public disclosure. 864 F. Supp. 265, 288.

*> The Attorney General, the Commissioner, Suffolk, the New Y ork Towns,
Riverhead, and Save the Sound.

%6 Citing Coastal Zone Management Act, 1456(c)(3)(A), Mountain Rhythm Res. v.
FERC, 302 F.3d 958, 960 (9th Cir. 2002).

47 460 F.3d 53, 68 (D.C. Cir. 2006).
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Broadwater’ s determination of consistency under the CZMA, the order must be
withdrawn or vacated.

51. Similarly, the NY SDEC, Suffolk, the New Y ork Towns, and Riverhead argue that
the Commission violated section 401(a)(1) of the CWA“ by authorizing the Broadwater
project prior to the grant of awater quality certification by New York. They submit that
the Commission’ sissuance of authorization for the project may not precede a state
determination under this statute. NY SDEC and Riverhead assert that the court’s decision
in Alabama Rivers Alliance v. FERC* found that section 401(a)(1) of the CWA requires
awater quality certification from the state before the Commission can issue alicense
amendment.> In addition, Riverhead argues that the Commission’ s interpretation of the
CWA isinconsistent with section 5.23 (b) of the Commission’s hydropower licensing
regulations which they claim anticipate that awater quality certificate isalegal
prerequisite to a decision by the Commission whether to issue alicensefor a
hydroelectric project. Several of these parties a'so complain that the March 20 Order
failsto condition its approval on the issuance of a grant of awater quality certification,
effectively waiving this statutory requirement, an action the Commission it is not
permitted to do.

52.  Suffolk and Riverhead also argue that the Commission violated section 176(c)(1)
of the CAA>! by authorizing the Broadwater project prior the grant of an air conformity
determination. In addition, the New Y ork Towns asserts that the Commission failed to
comply with the CAA by issuing its March 20 Order prior to the issuance by the

NY SDEC of air quality permits. Aswith their arguments regarding the CWA, the parties
also complain the March 20 Order failsto condition its approval on the issuance of these
determinations required under the CAA.

53.  Riverhead and Suffolk claim that the court decisions in Public Utility Comn' n of
the Sate of California v. FERC and City of Grapevine, Texas v. Department of

833 U.S.C. § 1341(a)(1) (2000).
49325 F.3d 290 (D.C. Cir. 2003).

*0 Riverhead also citesto SD. Warren Co. v. Maine Board of Environmental
Protection, 547 U.S. 370 (2006) (describing section 401’ s purpose and scope).

°L 42 U.S.C. § 7506(c)(1) (2000).
°2.900 F.2d 269, 282 (D.C. Cir. 1990).
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Transportation, > cited in other cases to support the Commission’s approach, are
inapposite.™ Suffolk notes that these cases do not construe statutory language under the
CZMA, CAA, or CWA. Riverhead claims that these cases address a single conditional
approval rather than the situation here where Broadwater’ s authorizations are broadly
subject to water, coastal consistency, and air conformity submissions from the state
agencies.

54.  Suffolk also argues that because the proposed project islocated on state land, a

conveyance of easements from the New Y ork State Office of General Services with the
consent of Suffolk County is a necessary precondition to the construction of the project.
Because there is no conveyance of easements, it argues the March 20 Order is defective.

Commission Response

55. The CZMA providesin pertinent part that: “[n]o license or permit shall be
granted” until the state has concurred with the applicant's consistency certification for a
proposed activity that “affects any land or water use or natural resource of the coastal
zone” of astate.®™ Similarly, section 401(a)(1) of the CWA provides that an applicant for
afederal license to conduct an activity that “may result in any discharge into navigable
waters’ must obtain a water quality certification and, further, that “[n]o license or permit
shall be granted until the certification required by this section has been obtained or has
been waived . . . .”*® As stated previously, the NY SDOS has del egated federal authority
under the CZMA and issued its consistency determination on April 10, 2008, finding that
the project was inconsistent with the New York CMP. The NY SDEC has delegated
authority under the CWA and to date has not issued awater quality certification.

56.  Section 176 of the CAA states that “[n]o department, agency or instrumentality of
the Federal Government shall engage in, support in any way or provide financia
assistance for, license or permit, or approve, any activity which does not conform to an
implementation plan after it has been approved or promulgated under Section 7410 of

>3 17 F.3d 1502 (D.C. Cir. 1994).

>* Riverhead argues that to the extent these statutes are deemed to be ambiguous,
the Commission’ s interpretation should not be given deference because the Commission
does not administer these statutes. Citing Chevron U.SA. v. Natural Resources Defense
Council, et al., 467 U.S. 837 (1984).

> 16 U.S.C. § 1456 (c)(3)(A) (2000).
*% 33 U.S.C. § 1341(a)(1) (2000).
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thistitle.” The Commission isthe lead agency for ageneral conformity determination
under the CAA and isrequired to complete a general conformity analysis to ensure that
the New Y ork State Implementation Plan that is currently being revised by the NY SDEC
is not impacted by approval of the project.® TitleV air quality permits under the CAA
are delegated to the NY SDEC and to date have not been issued.

57.  Although we have found that the Broadwater Project is consistent with the public
interest under the NGA, we recognize that the project cannot proceed until it receives all
other necessary federal authorizations, including those delegated to the states. Asthe
parties have noted here, these include relevant authorizations under the CZMA, CWA,
and CAA. The Commission’s practice has been to authorize import terminals and issue
certificates for natural gas pipelines pursuant to its NGA authority after it has completed
itsS necessary review.

58.  We disagree with the parties assertions that the issuance of our order authorizing
the Broadwater Project prior to the finalization of all state and federal authorizations
under the CZMA, CWA, and CAA isimpermissible. Even though the Commission has
issued authorizations under the NGA for the Broadwater Project, the state’ s rights under
the CZMA, CWA, and CAA arefully protected. The applicants must receive the
necessary state approvals under these federal statutes prior to construction. Nor does our
authorization in the March 20 Order impact any substantive determinations that need to
be made by the states under these federal statutes. The New Y ork state agencies retain
full authority to grant or deny the specific requests. Moreover, because construction
cannot commence before all necessary authorizations are obtained, there can be no
impact on the environment until there has been full compliance with al relevant federal
laws.

59. Rather, aswe have stated before, the Commission’ s approach is a practical
response to the reality that, in spite of the best efforts of those involved, it may be
impossible for an applicant to obtain all approvals necessary to construct and operate a
project in advance of the Commission's issuance of its certificate without unduly delaying

57 42 U.S.C. § 7506(c)(1) (2000).

>8 Appendix K of thefinal EIS contains a preliminary general conformity analysis.
After completion of the New Y ork State I mplementation Plan, the Commission will
evaluate the magnitude and potential impact of the emissions and determine whether
mitigation is necessary.
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the project.”® While Broadwater is unable to exercise the authorization to construct and
operate the project until it receives all necessary federal authorizations, the Commission
takes this approach in order to make timely decisions on matters related to its NGA
jurisdiction that will inform project sponsors, and other licensing agencies, as well asthe
public.®® This approach is consistent with the Commission’s broad conditioning powers
under sections 3 and 7 of the NGA, as explained infra.

60. Aswe have stated in previous cases, we believe our conclusions are supported by
the City of Grapevine.®® In that case, the court upheld the Federal Aviation
Administration's (FAA) approval of arunway, conditioned upon the applicant's
compliance with the National Historic Preservation Act (NHPA). The Commission
found the NHPA to be analogous to the CWA and CZMA,, in that the NHPA states that
the head of afederal agency “shall,” prior to the approval of the expenditure of any
Federal funds on an undertaking, take into account the effect of the undertaking on
historic properties. Thus, the Commission explained, “this language expressly prohibits a
federal agency from acting prior to compliance with its terms, afact that did not deter the
City of Grapevine court from upholding the FAA’s conditional approval of arunway.” %

61. The Commission has also relied upon Public Utility Comm' n of the State of
California® which affirmed the Commission's determination that, contingent upon the
completion of environmental review, there were no non-environmental bars to
construction of a proposed pipeline. In doing so, the court noted that the “Commission's
non-environmental approval was expressly not to be effective until the environmental

> See, e.g., Crown Landing LLC, 117 FERC 61,209, at P 26 (2006); Millennium
Pipeline Co., L.P., 100 FERC 61, 277, at P 225-231 (2002).

% To rule otherwise, would either place the Commission’ s administrative process
indefinitely on hold until states with delegated federal authority choose to act or require
the Commission to deny applications where all federal permits have not issued prior to
the Commission completion of itsreview under the NGA. Either of these approaches
would likely delay the in-service date of major infrastructure projects to the detriment of
consumers and the public in general.

%1 17 F.3d 1502, 1509 (D.C. Cir. 1994).
%2 Georgia Strait Crossing Pipeline LP, 108 FERC 1 61,053, at P 16 (2004).
%900 F.2d 269 (D.C. Cir. 1990).
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hearing was completed” and that an agency can make “even afinal decision so long as it
assessed the environmental data before the decision's effective date.”

62.  Thecourt's holding in State of Idaho v. Interstate Commerce Commission® also
supports the issuance of the conditioned authorization in this proceeding. In that case, the
court reviewed the I CC’ sissuance of authorization for arailroad to abandon and salvage
astretch of track. The authorization provided that the railroad could not begin salvage
activity until: it had consulted with the state and the EPA regarding the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) and the Resource
Conservation and Recovery Act (RCRA); it had consulted with the U.S. Fish and
Wildlife Service (FWS) and the COE regarding wetlands and rel ated issues; Endangered
Species Act compliance was completed; and any necessary water quality certification had
been obtained. While the court concluded that the ICC had erred by not performing a
proper NEPA analysis and had violated ESA regulations by not preparing a biological
assessment, it also stated that it is “important to note that the Commission has still not
given final approval to salvage operations; it has merely set forth the conditions under
which [the railroad] may undertake them if it chooses to do so.” The court quoted a
statement from counsel for the ICC at oral argument that the Commission’ s interpretation
of its authorization was that the railroad had to prepare a biological assessment, followed
by FWS' issuance of abiological opinion, at which point the railroad would come back
before the Commission, which would then decide what to do, based on the findings of the
biological assessment and the biological opinion.®

63.  Suffolk’sargument that these cases are inapposite because they do not involve
interpretations of statutory language under the CZMA, CAA, or CWA isunavailing.
Thereisno direct judicial precedent on the issue of whether the Commission can issue
authorizations under the NGA prior to the completion of state determinations under these
statutes. Aswe have stated previously, we believe these judicia precedents construe the
statutory terms with appropriate respect for the practical demands facing an
administrative agency and as necessary to accomplish disparate statutory goals, without
doing violence to such terms.®” Equally unavailing is Riverhead' s argument that the
holdings in the City of Grapevine and in Pubic Utility Comn1 n of California are not

% 1d. at 282.

% 35 F.3d 585 (D.C. Cir. 1994).

%d. at 598.

% See, e.g., Crown Landing LLC, 117 FERC 61,209, at P 18-21 (2006).
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applicable here because Broadwater’ s authorizations are subject to more than one state
determination. As described above, the statutory language in all three federal statutesis
similar, so it isreasonable to rely on these court decisions to support our statutory
interpretation here as it pertainsto all three federal statutes. We also disagree with
Suffolk’s claim that section 5.23 of the Commission’s hydropower licensing regulations
anticipates that awater quality certificate is alegal prerequisite to a decision by the
Commission whether to issue alicense for a hydroelectric project. The regulation
requires alicense applicant to file either a copy of the water quality certification, a copy
of the request for certification, or evidence of waiver of certification but does not
specifically address the issue of whether the Commission can issue a license conditioned
on later compliance with the CWA.

64. Weadso find that the parties reliance on the City of Takoma and Alabama Rivers
ismisplaced. The City of Takoma considered the issue of what constitutes a state
certification under section 401 of the CWA, and only references in passing to the
Commission's granting alicense or permit within the meaning of the statute. In that case,
the state issued water quality certification before the Commission issued a license.
Alabama Rivers addressed the issue of whether a modification to an existing license
requires a state water quality certification. The timing of certifications was not an issue.
Thus, the City of Tacoma and Alabama Rivers do not involve the direct construction of
the relevant statutory terms with respect to procedural fact patterns similar to those
presented here.®

65. The March 20 Order includes an explicit condition for compliance with the CZMA
prior to construction activity in the Sound. We imposed this condition because thereis
no separate permit required from another agency that prevents Broadwater from
commencing construction prior to a consistency determination under this statute. In
contrast, the federal obligation for compliance with the CWA rests with the COE and
EPA and a permit from the COE prior to construction is a mandatory federal permit, as
indicated in Table 1.3-1 of the final EIS.*® Similarly, Table 1.3-1 of the final EIS

% Similarly, the citations to Mountain Rhythm and SD. Warren Co. provide no
relevant analysis. Mountain Rhythm involved a dispute whether potential projects were
correctly and legally determined by NOAA to bein acoastal zone. SD. Warren Co.
addressed the issue of whether operating a dam to produce hydroel ectricity caused a
“discharge” under section 401 of the CWA.

®®One of the requirements for obtaining a COE section 404 permit under the CWA
isasection 401 certification from the affected state that the discharge to be permitted will
comply with state water quality standards.
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identifies EPA and NY SDEC as the agencies responsible for Title V Clean Air Act
permits. Specifically, NY SDEC has the federally-delegated permit authority for the
Broadwater Project. Because authorization to construct is dependent on the COE
authorization and on the NY SDEC permit, arequirement by the Commission would be
redundant and would have no effect in practice. That being said, Broadwater must
receive the requisite permits under the CWA and CAA, as well as a consistency
determination under the CZMA before it commences construction. Additionally, the
Commission is responsible for completing the general conformity analysis under the
CAA and will not authorize construction prior to its completion.

66. We also do not agree with the assertions that we must withdraw or vacate the
March 20 Order now that the NY SDOS has denied Broadwater’ s determination of
consistency under the CZMA.” While the NY SDOS has denied consistency with the
New York CMP, Broadwater has appealed that finding to the Commerce Department.
We will not authorize construction of the Broadwater Project in New Y ork State waters
unless, after the appeal's process has run its course, the NY SDOS denial of consistency is
overturned. Nothing in the law requires us to negate the March 20 Order.

67. Finaly, asnoted by Suffolk, Broadwater has filed for easements for the project
with the appropriate New Y ork State agencies. If an easement is not granted for the
proposed section 7 facilities, Broadwater may use the right of eminent domain granted to
it under section 7(h) of the NGA to obtain aright-of-way. Similar eminent domain
authority is not provided under section 3 of the NGA.

C. Compliance With and Enfor ceability of Conditions

68.  Suffolk submitsthat the March 20 Order fails to contain provisions that would
ensure compliance with many of the imposed conditions. Referring to Environmental
Condition No. 8 that requires Broadwater to employ an Environmental Inspector (El),
Suffolk claims that thereisrisk of collusion between the El and Broadwater if the El is
paid by Broadwater and the order does not clarify how the Commission will ensure that
the El isfulfilling itsduties. Suffolk also asserts that the condition should require
Broadwater to file updated status reports throughout the life of the project rather than
only requiring these reports to be filed until construction activities are compl ete.

" The Attorney General also claims that vacating the order or reopening the record
is appropriate because the NY SDOS consistency determination contradicts statementsin
thefinal EIS on visua impacts, industrialization, and impactsto Stratford Shoals. These
issues are fully addressed in the final EIS and the conclusions are supported by the record
in this proceeding.
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69. Next, Suffolk addresses Environmental Condition No. 11 which provides that:

Within 30 days of placing the authorized and certificated facilitiesin
service, Broadwater shall file an affirmative statement with the Secretary,
certified by a senior company official:

a that the facilities have been constructed in compliance with all
applicable conditions and that continuing activities will be consistent with
all applicable conditions; or

b. identifying which of the authorization or certificate conditions
Broadwater has complied with or will comply with. This statement shall
also identify any areas where compliance measures were not properly
implemented, if not previously identified in filed status reports, and the
reason for noncompliance.

Suffolk complains that this condition: (1) permits Broadwater to delay notifying the
Commission of its non-compliance with the conditions in the order until after the
Broadwater Project has been placed in service; (2) implicitly suggests that Broadwater
may be permitted to fail to implement conditions contained in the order; and (3) provides
for no consequences if Broadwater fails to implement the imposed conditions.

70.  Suffolk also refersto Environmental Condition No. 35 that requires Broadwater to
engage and retain aqualified certifying entity for an independent review of the codes and
standards development, detailed design, fabrication, installation, and operation of the
proposed FSRU. According to Suffolk, this condition means that the Commission does
not know what the project’s design will be despite its approval of the project.”* Suffolk
also complains that the order does not specify who the appropriate certifying entity will
be nor does it state whether the work of the certifying entity will be monitored by the
Commission or any other agency.

71.  Also, Suffolk contends that the March 20 Order should be vacated because at least
three conditions imposed in the order can never be met. First, it claims that Broadwater
can never obtain a CZMA consistency determination from the NY SDOS because the

NY SDOS aready determined the project isinconsistent with the New York CMP.
Second, it asserts that the Coast Guard, Suffolk County, and local emergency planning
groups cannot coordinate with Broadwater to develop an Emergency Response Plan
because they lack the resources to address a catastrophic accident or fire on the FSRU or

" suffolk states this conclusion is buttressed by Environmental Condition
Nos. 80-85 which impose design standards on the final design of the FSRU, YMS, and
related facilities.
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LNG carriers, or in the case of the Coast Guard, provide security for the LNG terminal
and carriers. Suffolk also states that the requirement that Broadwater develop a Cost-
Sharing Plan for funding project-specific security/management costs that would be
imposed on state and local agencies ignores the inability of local governments to shift tax
dollars from essential government functions,” as well as the fact that the Marine
Transportation Security Act” requires the Coast Guard, not local agencies or private
citizens, to provide resources to protect against marine threats. Third, Suffolk contends
that Broadwater can never obtain adequate additional security from the Coast Guard
because the Coast Guard has explicitly stated it |acks the resources to provide security for
the Broadwater Project. Suffolk also complains that Environmental Condition No. 86
that requires Broadwater to ensure that the FSRU and LNG vessels transiting to and from
the FSRU comply with all requirements set forth by the Coast Guard Captain of the Port
is not even mandatory, because Appendix B to the order states that “we recommend that
[Condition No. 86] apply throughout the life of the facility.”

Commission Response

72.  We disagree that we have failed to ensure compliance with the conditions imposed
in the March 20 Order. Viewed as awhole, the conditions imposed in the order adopt a
comprehensive plan to ensure Broadwater’ s compliance with the requirements of the
Commission’s order not only during construction of the project but for the life of the
proposed facilities. While the primary responsibility for ensuring compliance with the
Commission’s order lies with Broadwater, we will ensure that Broadwater is fulfilling its
duties by conducting our own compliance monitoring during construction, including
regular field inspections. In addition, the Commission and the Coast Guard will continue
compliance inspections of the terminal throughout the life of the project. If Broadwater
fails to comply with the conditions of the order, it is subject to sanctions and an
assess;?ent of civil penalties of up to $1 million per day per violation for violations of our
order.

2The New York Towns raise similar concerns and state that the towns will not
participate in the Emergency Response Plan.

3 Maritime Transportation Security Act of 2002, Pub. L. No. 107-295, 116 Stat.
2064.

* EPAct 2005 amended the NGA to give the Commission the authority to assess
civil penalties of up to $1 million per day per violation for violations of rules, regulations,
and ordersissued under the act. Energy Policy Act of 2005, Pub. L. No. 109-58,
314(b)(1)(B), 119 Stat. 594, 691 (2005).
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73.  Suffolk isalso incorrect in asserting that Condition No. 11 permits Broadwater to
delay notification of non-compliance with the order’s conditions until after the in-service
date of the project. Condition No. 11 requires areport to be filed after the in-service date
of the facilities and needs to be viewed together with the additional conditions imposed in
the order. Condition No. 9 requires Broadwater to file updated status reports on aweekly
basis until al construction and restoration activities are complete including, among other
things, alisting of all problems encountered and each instance of non-compliance
observed by the El during the reporting period. In addition, many of the conditions
imposed in the order require Broadwater to make afiling with the Commission prior to
undertaking a specified activity that will be reviewed by the Commission for
compliance.” Authorizations to proceed through the construction process and ultimately
to initiate service are granted incrementally and are based on the satisfaction of all
relevant conditions. Consequently, an unsatisfied condition would generally stop the
progression of all subsequent steps by the applicant.

74.  Werequire that the applicant identify any area of non-compliance during
construction in the weekly status reports, as well as the report filed after the in-service
date of the facilities, so that we can take appropriate corrective action and when
necessary impose sanctions and/or penalties. We impose sanctions and/or penalties for
non-compliance on a case-by-case basisin order to tailor our remedies to the specific
facts presented (e.g., degree of non-compliance and resulting impacts).

75. Regarding the design of the FSRU, although the submitted front-end-engineering
design and specifications for the FSRU are preliminary, the information provides
sufficient basis for the technical review undertaken by the Commission staff. As stated
on page 3-260 of the final EIS, the American Bureau of Shipping” will be the Certifying
Entity. Asrequired by Environmental Condition No. 35, the Certifying Entity would
independently review the codes and standards devel opment, detailed design, fabrication,
installation, and operation of the FSRU. Any recommendations resulting from this
review would be provided to the Commission and the Coast Guard. In accordance with

" |n addition, Broadwater is required to notify the Commission whenever it
receives any notice of noncompliance identified by other federal, state, or local agencies
on the same day that such agency notifies Broadwater. March 20 Order at Ordering

Paragraph 1.

"® The American Bureau of Shipping is aworld-recognized classification society
which helps ensure the safety and security of property and the natural environment
through the development and verification of standards for the design, construction, and
operational maintenance of marine-related facilities.
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the Environmental Conditions contained in Appendix B of the Order, any required
project approvals would be under the authority of the Director of OEP.

76.  We disagree with Suffolk’ s assertion that certain of the environmental conditions
can never be met. As noted above, while the NY SDOS has denied consistency with the
CZMA, Broadwater has filed an appeal of that finding with the Commerce Department.

Only time will tell whether Broadwater will be successful in its attempt to have the

NY SDOS' decision overturned.

77.  Asrequired by section 3(A)(e) of the NGA, the March 20 Order includes a
condition requiring Broadwater to develop an Emergency Response Plan in coordination
with the Coast Guard, local fire and police departments, emergency responders, and other
applicable agencies. Asthe Emergency Response Plan must be reviewed and approved
prior to any project-related construction, the Commission staff will ensure that
appropriate state and local agencies have been involved in preparing the plan and that the
Coast Guard has been consulted and concurs. In situations where resource gaps are
identified, the required Cost Sharing Plan must identify the mechanisms for funding any
capital costs associated with any necessary security/emergency management equipment
and personnel base. In the absence of appropriate security/emergency response resources
or funding, the Emergency Response Plan and the Cost Sharing Plan would not be
approved and project construction would not be allowed.

78.  Asdescribed in section 8.4 of the WSR, the Coast Guard would prepare a proposal
to obtain additional personnel and equipment to implement its safety and security
recommendations. On June 25, 2008, the Coast Guard issued a L etter of
Recommendation stating that the waterway is not currently suitable, but can be made
suitable for LNG marine traffic if the risk mitigation measures detailed in section 8.4.1 of
the WSR are implemented. If the needed resources are not available and properly
funded, however, the Commission and the Coast Guard would not alow the project to go
into operation.

79.  Regarding Suffolk’s concern regarding Environmental Condition No. 86 that
requires Broadwater to ensure that the FSRU and LNG transit vessels comply with all
requirements set forth by the Coast Guard Captain of the Port, we clarify that this
condition is mandatory.”’

" Thisis consistent with the text of the March 20 Order at P 49.
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d. Environmental Condition No. 1

80.  Environmental Condition No. 1 provides, in part, that Broadwater must request
any modifications to the construction procedures, mitigation measures, or conditions
adopted in the March 20 Order and receive approva in writing from the Commission’s
Director of OEP before using that modification. The New Y ork Towns assert that the
Commission’ s regulations, specifically 18 C.F.R. § 375.308 (2008), do not permit the
Director to grant modifications to Commission orders. Although they recognize that
18 C.F.R. 8§ 385.308(x)(7) authorizes the Director to take necessary stepsto ensure the
protection of environmental resources “including authority to design and implement
additional or alternative measures and stop work authority,” they argue that it does not
contain a specific authorization for the Director to modify the Commission’s order as
contemplated in Condition No. 1. Thus, they claim that Environmental Condition No. 1
of the March 20 Order isinvalid.

Commission Response

8l. TheNew York Towns argument is unsupported. The cited delegation of
authority gives the OEP Director broad authority to protect the environment by
implementing additional or alternative measures which by their very nature would
modify previous measures adopted by the Commission. In any event, the March 20
Order clearly provides the OEP Director the authority to modify a condition imposed in
the order.” The matters delegated to the Director of OEP are matters within the
particular technical expertise of the Director and his staff. Moreover, any delegated order
issued by the OEP Director would be subject to rehearing under the Commission's
regulations.

2. Adequacy of Environmental Analysis

a. Safety and Security

82. Commission staff and the Coast Guard technical staff have shared review of the
engineering, reliability, and safety aspects of the project based on an agreement between
the two agencies. Thisjoint review began in late 2004 when Broadwater initiated the
Commission’s pre-filing process. The Commission has the lead responsibility for review
of the proposed subsea pipeline and LNG handling, storage, and regasification on the

"8 The Commission is permitted to establish its policies by rulemaking or by
adjudication. See, e.g., SEC v. Chenery Corp., 332 U.S. 194, 201-203 (1947); NLRB v.
Bell Aerospace, 416 U.S. 267, 294 (1974).
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FSRU. The Coast Guard has the lead responsibility for assessing the safety and security
of the FSRU as a marine facility and the LNG carrier operations while at berth and in
transit to and from the FSRU in U.S. territorial waters. The evaluations, which have
focused on the safety of the engineering design and the projected operational reliability,
have resulted in recommended design changes and considerations to improve the safety,
security, and reliability of the facility. In addition, the Coast Guard hasindicated in its
WSR Report that additional risk mitigation measures are necessary to make the waterway
suitable for LNG vessel traffic and the operation of the FSRU. On June 25, 2008, the
Coast Guard issued a L etter of Recommendation stating that the waterway is not
currently suitable, but can be made suitable for LNG marine traffic if the risk mitigation
measures detailed in section 8.4.1 of the WSR are implemented. Environmental
Condition No. 86 requires Broadwater to ensure that the FSRU and associated LNG
marine traffic comply with all requirements set forth by the Coast Guard so that
necessary risk mitigation measures are in place during operation.

83.  Onrehearing, several parties claim that the final EIS contains an inadequate
consideration of the environmental consequences of a catastrophic accident or attack on
an LNG tanker or the FSRU. These concerns are addressed below.

i LNG Hazards

84.  The Connecticut Commissioner and the Attorney General allege that the
Commission’s conclusion that the environmental consequences of aLNG leak are
relatively minor because LNG will not explode, but only burn, is not supported. While
they acknowledge that it is more likely that LNG will burn than explode, they assert that
it is possible for volatilizing LNG from aleaking tanker or the FSRU to explode.” They
allege that inexplicably the final EIS discusses only the possible impact zones for LNG
fires despite the fact that the designated Hazard Zone 3, which assumes an unignited
vapor cloud, can extend 4.7 miles from atanker. They explain that at this point, if this
cloud contacted an ignition source, it would catch fire and burn back to the source. For
these reasons, they assert that a much greater zone around a grounded tanker can be at
risk than was considered in the final EIS.

85. They aso claim that while the FSRU will be 9 miles from shore and the planned
tankers will normally sail some distance from the coastline, if the FRSU or atanker is
damaged in astorm, or isleft adrift by terrorists, then any coastline community is

7 Citing U.S. Government Accountability Office (GAO) Report, Maritime
Security: Public Safety Consequences of a Terrorist Attack on a Tanker Carrying
Liquefied Natural Gas Need Clarification, at 1 (2007).
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threatened. They state that a planned attack and seizure of atanker that isthen driven
into New Haven harbor or Bridgeport, could easily threaten tens of thousands of people.

Commission Response

86. Asdiscussed in section 3.10.1 of thefinal EIS (p. 3-256), asaliquid, LNG will
neither burn nor explode. Thereis also no evidence, as the parties suggest, that methane-
air mixtures will detonate in unconfined open areas. Detonation of an unconfined natural
gas cloud is extremely difficult to achieve and is generally considered by scientists and
researchersto be very unlikely to occur during an LNG spill. Consequently, the final EIS
finds that the primary hazards to the public from an LNG spill either on land or water
would be from dispersion of the flammable vapors or from radiant heat generated by a
pool fire.

87.  Inorder to assess the suitability of the project waterway for LNG carrier traffic,
the Coast Guard established hazard zones associated with alarge release of LNG. (See
section 3.10.4.3 of the final EIS, p. 3-285). Neither Hazard Zone 1 nor Hazard Zone 2
would extend to land from the expected LNG transit route. Hazard Zone 3 could extend
to land along some portions of the proposed transit route. (See section 3.10.4.4 of the
fina EIS, p. 3-287).

88. Contrary to the parties assertions, the final EIS includes an analysis of the impacts
of aflammable vapor cloud encountering an ignition source in Hazard Zone 3. As
explained in section 3.10.1 of thefinal EIS, an LNG vapor cloud is unlikely to explode in
the open atmosphere, but it can burn provided that the necessary combination of air and
natural gasis present along with an ignition source. In the event there was no ignition
source within Hazard Zone 2 and the gas was not dispersed by prevailing conditions, the
flammable vapor cloud could extend into Hazard Zone 3. For Hazard Zone 3 to develop,
there must be no potential ignition sources associated with the catastrophic incident
causing the release and no ignition source associated with the LNG carrier, support tugs,
escort ships, or any other marine vessels within 1.2 miles of therelease. At thefirst
encounter with an ignition source, the vapor cloud would burn back to the source.

89.  Under various scenarios, Hazard Zone 3 could extend from 1.2 to 4.3 milesfrom
the release site and the exact extent would depend on release size and rate,

meteorological conditions, and the location of an ignition source. For arelease from the
FSRU, the extent of Hazard Zone 3 would occur above the open waters of Long Island
Sound, and the outer edge of Hazard Zone 3 would be at least 4 miles from the closest
shore. Ignition of the vapor cloud could impact resources above the water surface as the
vapor cloud within the flammable range burned from the ignition source back towards the
release site. A vapor cloud fire would not be expected to have any substantial impact to
water quality or underwater biological resources, but it could kill or injure biota on and
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above the water surface including birds, marine mammals, and federally and state-listed
species. Similar to the pool firein Hazard Zone 2, afire associated with avapor cloud in
Hazard Zone 3 could also impact marine users due to the ignition of vessels resulting
directly or indirectly in injury or death.

90. If areleasefroman LNG carrier occurred and the maximum size unignited vapor
cloud formed, it could extend onshore in some areas until reaching an ignition source,
most likely close to the shoreline, and burn back to the LNG source. Thisis substantiated
by the GAO Report which stated that some experts polled indicated that such a cloud
would not penetrate beyond the perimeter of a populated area because it would rapidly
find a source of ignition.

91. However, we believe Hazard Zone 3 is theoretical because the scenarios that
would cause a sufficiently large hole in the LNG carrier or FSRU that could result in a
vapor cloud of this extent would require the use of explosives and an ignition source
would be present to ignite the vaporized LNG and create an LNG pool fire. Inthis
situation, there would not be a vapor cloud. Nevertheless, we incorporated information
on potential impacts due to ignition of a vapor cloud within Hazard Zone 3 in the
resource section throughout section 3 of the final EIS.

92. Insection 3.10.4.4 of thefinal EIS (pp. 3-288-289), we considered the potential
for an LNG carrier to experience aloss of steering, travel out of itsintended transit route,
and drift toward ashoreline. An LNG-related fire has historically never occurred during
an LNG carrier transit. We found that the potential would appear to be related only to an
intentional incident in which ignition of LNG occurred following an attack. Because
LNG carriers have an approximate draft of 38 feet, the carrier would be grounded in the
water once the water depth was shallower than 38 feet. Based on this draft, the carrier
would never reach the shoreline and would be grounded no closer than 528 yards

(0.3 mile) from the shoreline. Inthe highly unlikely event that an LNG carrier deviates
from its proposed course, depending on the depth of water and the draft of the vessdl,
Hazard Zone 1 or Hazard Zone 2 could extend to land. Hazard Zone 3, which could
extend to land along portions of the proposed transit route, also could extend to land if an
LNG carrier deviates from its proposed transit route.

93. However, we found that several mitigating factors could reduce the actual size of
the hazard zones. The offshore location of the proposed FSRU and LNG carrier transit
routes are far removed from the shoreline. The proposed transit route varies from

1.4 to 9 milesfrom shore. There would be a short duration for any substantial LNG
release from a ruptured tank and the duration of an associated fire would also be short.
For a 250,000-m? capacity carrier, the calculated burn times would be no greater than

95 minutes. The LNG carrier, upon losing power, would drift (primarily due to tides and
current) in the middle of the Long Island Sound; the drift time for the LNG carrier to
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head toward shore would vary based on environmental conditions. Asaruptured carrier
drifted towards shore, it would release LNG cargo so that by the time it reached a
grounding depth the dimensions of the hazard zones would decrease correspondingly.®

94. Inaddition, as addressed in section 8.4.1 of the WSR, the Coast Guard would
require Broadwater to provide the appropriate number of tugs to escort LNG carriers and
to assist in berthing and deberthing and to be present at the FSRU at all timesthereisan
LNG carrier present. These tugs would be able to assist the FSRU if it detaches from the
YMS or carriers that have lost power. In addition, Environmental Condition No. 65
requires that the FSRU include an adequate number of side shell bitts aswell as at least
two sets of emergency towing equipment in the event that tugs need to connect to the
FSRU for towing assistance.

i. Hazard Zones

95.  Asdescribed in section 1.4 of the WSR, the Coast Guard established hazard zones
associated with alarge release of LNG based on several modeling studies. NY SDEC
asserts that the final EIS does not adequately respond to the agency’ s comments
concerning the modeling methodologies used. Specifically, the NY SDEC questions the
use of average meteorological conditions, asserts that the final EI'S does not adequately
address the impact of the potential for increased hazard zones due any simultaneous
breach of tanks at the carrier and FSRU, and states that the Commission summarily
dismisses its comment that federal regulations requiring calculation of half of the Lower
Flammable level (LFL) for the vapor cloud Zone 3 distance (citing 40 C.F.R. Part 193,
Subpart B)®" have not been followed.

Commission Response

96. Wedo not agree with the NY SDEC’ s assertion that the use of annual average
meteorological conditionsin estimating the hazard zones is not representative of the
hourly or daily conditions which might exist during a potential accident. The
Commission staff performed a sensitivity analysis on the marine spill model by varying

% | n addition, section 3.10.5 of the final EIS addressed the potential impacts to
natural resources and the ecosystem along the LNG carrier route due to arelease of LNG
from an LNG carrier incident. The final EIS provides additional information within each
resource section (sections 3.1.2.2, 3.2.3.2, 3.3.1.2,3.3.2.1, 3.34.2,3.35.2, 3.4.15, 3.5.8,
3.6.9,3.7.1.4, 3.8.6, 3.9.1.2, and 3.9.2.2) on potential impacts associated with the transit
of LNG carriersincluding LNG releases.

8 The correct citation is 49 C.F.R. Part 193
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meteorological conditions and found that distances to the radiant heat |evels changed by
approximately 1 percent. Therefore, we believe that the analysis presented in the final
EIS adequately represents conditions during which an incident might occur.

97.  Asdiscussed inthefinal EIS, the scenario involving the potential for increased
hazard zones due to a simultaneous breach of an LNG carrier moored at the FSRU is
highly unlikely. Nevertheless, Commission staff performed modeling to estimate the
equivalent zones. The resultsindicate that hazard areas from this larger spill would not
extend more than 20 to 30 percent of the hazard zones discussed in the final EIS and the
WSR. Due to the remote location of the FSRU, thisincrease of the thermal hazard zones
would not create additional public impacts beyond those considered in the final EIS and
the WSR.

98. Asthe FSRU would be located in navigable waters and LNG carriers are under the
jurisdiction of the Coast Guard, the facility and carriers would not be subject to the
regulationsin 49 C.F.R. Part 193 (see 49 C.F.R. § 193.2001(b)(4)). During its
assessment of the suitability of the waterway, the Coast Guard relied on simulations
conducted by the Commission staff using the DEGADIS model, the Sandia National

L aboratory’ s report Guidance on Risk Analysis and Safety Implications of a Large
Liquefied Natural Gas (LNG) Spill over Water (SAND2004-6258), and modeling
conducted by Det Norske Veritas (DNV). Based on these studies, the Coast Guard
established three hazard zones to devel op the operating restrictions for LNG vessel
movements in the waterway. The outer limits of Zones 1 and 2 were based on radiant
heat from a pool fire, while the outer boundary of Zone 3 was based on the maximum
theoretical vapor cloud dispersion distance to the LFL from abreach in the FSRU or an
LNG carrier.

99.  Although not specifically applicable to the Broadwater project, the modeling
regulations under 49 C.F.R. Part 193 specify use of half of LFL with DEGADIS to
account for uncertainties in the model. One of the primary causes of 