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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULA TOR y COMMISSION

Before CoIf1rnissioners: Pat Wood, Ill, Chairman;

I William L. Massey, and Nora Mead Brownell.

Islander E~t Pipeline Co. Docket Nos. CP01-384-002
CP01-385-002
CP01-386-002

Algonquin pas TransII)ission Co. CPOI-387-002

ORDER ON REHEARING

(Issued January 17,2003)

1, On eptember 19, 2002, the Commission issued a final order in this proceeding
granting th requests of Islander East Pipeline Co. (Islander East) and Algonquin Gas
Transmissi n Company (Algonquin) for authorization to construct and operate a new
interstate p' eline to transport gas in Connecticut and Long Island,J Requests for
rehearing ere filed by Town of North Branford, Connecticut (North Branford); the
Connecticu Attorney General (Connecticut AG); the Town of Branford, Connecticut,
the Branfor Land Trust, Edward M, Kennedy, Jr" and Gina Rivezzi (jointly Branford);
and Algon in! Additionally, numerous parties and individuals filed comments on the
September 9 order and the final Environmental Impact Statement (EIS) issued in this
proceeding. As discussed below, the requests for rehearing filed by North Branford,
Branford, d the Connecticut AG are denied. Algonquin's request for rehearing is
granted. pj d comments are also addressed below,

I. Bac!s~round

~. Islan~er Ea~t proposes ~o con~~ct and operate a pipeline that will extend,from an

mterconnec~ion wIth Algonqum's exlstmg C-System near North Haven, Connecticut,

IIsi~derEast Pipeline Company, L.L.C. (Islander East), 100 FERC Ij[ 61,276
(2002),

2The ~onnecticut Commissioner of Environmental Protection (Connecticut DEP
Commissio~er) also filed a motion to intervene out-of-time and a request for rehearing.

-~-"".~-,J l~.."",
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across Lon' Island Sound and temrinate near Brookhaven, New York on Long Island.3
The new t ilities will transport 260,000 Dth per day of natural gas on a fInn basis to
markets o Long Island, New York.4 As part of the Islander East project, Islander East
intends to ase certain facilities on AIgonquin' s C-System. AIgonquin proposes to
construct a:new compressor station and other facilities to increase the capacity on its C-
System to rovide the service under the lease.

3. On ecember 21,2001, the Conunission issued a preliminary detennination that
found Isla der East's proposal, subject to the environmental analysis, was in the public
convenien e and necessity.s On August 21,2002, the Conunission issued the Islander
East Proje t final Environmental Impact Statement (EIS).6 The final EIS, among other
things, det nnined that there was an alternative, the ELI System Alternative, that was

environme*tally preferable because it had a shorter Long Island Sound crossing, avoided
more shellf!ish leases, and would only have air quality and noise impacts onshore in
Connectic~t. The ELI System Alternative was based on a modification of the Eastern
Long Islana Extension Project (ELI Project)7 that was proposed by Iroquois Gas

,

3~ls1ander East, 97 FERC !j[ 61,363 (2001) for a more detailed description of
the proposqd project.

41511 der East's fa~i1ities. are designed to transport the design cap~city of 260,000
Dth per da Ion a finn daily baSIS and up to 285,000 Dth per day dependmg on actual
conditions n A1gonquin's C-System. ~ Islander East, 97 FERC at 62,698-99.

sISlapder East, 97 FERC <JI 61 ,363

~~U.S. Environmentill Protection Agency published a notice of availability of
the EIS in 1fte Federal Register on August 30, 2002.

7Th iELI System Alternative includes the proposed ELI Project facilities,
including e Milford Compressor Station, the route for crossing Long Island Sound and
onshore po .ons in New York. The ELI System Alternative would also include an
additional b,ooo hp to Iroquois' Brookfield Compressor Station and 5.6 miles of
pipeline lat 'ral equivalent to the Calverton Lateral proposed by Islander East. Iroquois'
existing ma nline facility currently crosses Long Island Sound. In essence, the ELI
System Alt 'rnative will eliminate the need to construct facilities at the Connecticut
shoreline. i I
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Transmissi n System, L.P. (Iroquois) in Docket No. CPO2-52-000.8 However, the fmal
EIS also d ternrined that if the Is]ander East Project is constructed and operated as
proposed ~ Islander East and Algonquin and in accordance with the reconunended
mitigation, easures, it would be an environmentally acceptable action.

4. On eptember 19,2002, the Commission issued an order on rehearing of the
December I preliminary detem1ination and a final order issuing Islander East and
Algonquin authorization to ~onstruct their respective facilities. In the September 19
order, the ommission determined that while the final EIS found that the ELI System
Altemativ j was environmentally preferable, the Commission's primary obligation under

the NGA r' quired that the Commission consider other factors to deternUne if the project
was in the ublic convenience'and necessity. First, as set forth in the December 21
Prelimin Determination, the proposed IsIander East Project satisfies the non~
environme tal criteria of the Policy Statement9 for deternUning whether the proposed
project is r quired by the pubic convenience and necessity.

5. In 'e September 19 order, the Conunission also pointed out that the Islander East
Project pr ided significant benefits that the ELI Project (and, similarly, the ELI System
Altemativ did not. First, Iroquois is currently the only pipeline that provides direct
access to ng Island. The proposed Islander East Project will.provide Long Island with
another so rce of supply, allowing this market to enjoy the benefits of pipeljne-to-
pipeline co petition for the,first time. More importantly, the September 19 order stated
the propos d Islander East project will provide much needed security and reliability by

providing second facility to access supply in the event something happens to either of
the pipelin facilities. Iroquois' proposed ELI ProjeGt (and the modified ELI System

I
SOn ~eptember 19, 2002, the ColJUI1ission also issued a Preliminary Detern1ination

in that pro eeding. ~~ Iroquois Gas Transmission System, L.P., 100 FERC cn 61,275
(2002). S sequently, on October 4, 2002, Iroquois filed a motion requesting that the
Commissi defer consideration of its application in Docket No. CP02-52-000, among
other thing, to allow time for market participants to consider and assess the "likelihood
that the Isi der East Project can promptly obtain the various other federal, state andc
local pe .s that are prerequisites for the construction of that project." Iroquois' motion
to defer at. In response, the Director of the Office of Energy Projects granted the
deferral an required that Iroquois file a status report on its plans to proceed with its
proposed I Project by January 31, 2003.

9ce n .lcation of New Interstate Natural Gas Pipeline Facilities (Policy Statement),
88 FERC 61,227 (1999), ~ clarifying statement Qf12.Qli£Y, 90 FERC III 61,128 and
92 FERC 161,094 (2000).
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AlternatiV ~ ) cannot provide similar benefits.1o Therefore, in the September 19 order, the
Conunissi n concluded that because the IsIander East Project was an environmentally
accepta~le action .and because it w?uld provide significant benefits, it was required by
the public onvemence and necessIty under the NGA.

6. Th 1 September 19 order also addressed several motions to consolidate the Islander East proce ding with Iroquois' ELI Project proceeding and addressed the impact of the

Connectic t moratorium on the issuance of the Commission's September 19 order.' I

Concernins the requests for consolidation, the Commission found that the projects were

not mutually exclusive under Ashbacker Radio COW. v. FCC (Ashback~r),'2 and did not

require tha, the Commission conduct a comparative hearing.

7. The~ COmmiSSiOn stated in its September 19 order that if it did not issue the
certificates at that time, it would have abdicated its responsibility to expedite necessary
pipeline in astructure to supply the future market needs of Long Island consumers. The
Conunissi n pointed out that while circumstances may develop such that Islander East
cannot co~ence the service proposed on the currently projected timetable, it is not in
the public ~terest to make that possibility a certainty by failing to move forward in this
proceedinglin a timely manner.

D. Procedural Matters

A. Filings

8. Nu erous parties filed comments on the final EIS and the Cornmission!s
September 9 order. Algonquin, the Connecticut AG, North Branford, and Branford
filed reque ts for rehearing. North Branford concurs with the Connecticut AG's request
for reheari g. Branford adopts and incorporates by reference the arguments made by the
Connecticu AG in its rehearing request. The Branford Land Trust, in addition to being a
joint party. Branford's request for rehearing, separately filed a response with additional

IOJsI~der East, 100 FERC at para. 56.

JJOn ~prilI2. 2002. the Governor of Connecticut issued Executive Order No.26
that prohibi state agencies from approving any utility projects that cross Long Island
Sound. am ng other things, until June 15, 2003. Similarly, on June 3.2002, the
Connecticu Legislature enacted Public Act No.02-95, which imposed a one-year
moratoriu on utility crossings in Long Island Sound.

1232~ U.S. 327, 329-31 (1945).
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comments pn the September 19 order. The Connecticut Commissioner of the
Departme~t of Environmental Protection (Connecticut DEP Commissioner) filed a
motion to ftervene out-of -time and a request for rehearing.

9. ISl1der East filed a motion for leave to file a reply and a reply to the requests for
rehearing. ,While our rules do not permit answers to rehearing requests,13 we may, for
good caus l waive a rule.14 We find good cause to do so in this instance. To ensure a
complete d accurate record, we will accept Islander East's answer. Additionally, we
note that o December 11, 2002, Islander East filed supplemental material that updated
its agency onsultations and correspondence related to the Islander East Project. Among
other thing, the filing includes Islander East's responses to a comment letter filed by the
U.S. Envir nmentaI Protection Agency (EPA) on September 30,2002, in response to the
final EIS r questing further infornlation concerning the Islander East Project.

10. on ~ ovember 25,2002, the Connecticut AG fIled a motion for a stay of the
Commissi n's September 19 order. On December 9,2002, Islander East filed a reply to
the Conne ~icut AG's motion. On December 13,2002, Brookhaven Energy Limited
Partnershi ! filed an opposition to the motion. The motion for a stay is discussed below.

B. Late Intervention

11. The onnecticut DEP Commissioner argues that good cause exists to grant its
motion for ate intervention because the September 19 order is unprecedented and
substanti interferes with the environmental review and permit process under the
Coastal Zo e Management Act (CZMA) and Clean Water Act (CW A). It contends its
interventio will not disrupt the proceeding because the issuance of a CZMA permit is a
condition ecedent to Islander East's ability to commence construction. It also states
that its inte est cannot be adequately represented by any other party because it is

empowere i to issue the CZMA permit.!

12. The onnecticut DEP Commissioner also claims that granting late intervention
will not pr udice others because the CoImnission' s action in the September 19 order is
1egaIly uns pportable. Finally, it asserts that the September 19 order is the first definitive
notice that e Connecticut DEP CommissioI:ter received respecting the Commission's
disposition owards its coastal consistency detemUnation and that under the

J3~ 19 C.F.R. § 385.213(a)(2).

14~ 19 C.F.R. § 385.101(e).
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Administr~tive Procedure Act federal agencies must provide notice and opportunity for
parties to be heard on substantive issues that potentially affect those parties.

13, In~ ponse, Islander East asserts that Conunission precedent makes clear that
when late ntervention is sought after the issuance of a Colrunission order, "the prejudice
to other p 'es and burden upon the Commission of granting late intervention may be
substanti .Thus, movants bear a higher burden to demonstrate good cause for the
granting 0! such late intervention,"JS Islander East contends that the Connecticut DEP
Commissi ner has not met this higher burden. It argues that the Connecticut DEP
Commissi ner has failed to raise any valid arguments as to why its motion to intervene
should be ~ranted despite its extreme lateness,

14. Islarder East claims that the Connecticut DEP Commissioner's actions in this
proceedin~ establish that it had notice long ago that its interests could be affected in this

proceedinf.Islander East pbints out that the Connecticut DEP Commissioner sought to
protect th ! e interests by filing comments on the draft EIS months ago, on May 17, 2002,
thereby de I onstrating that the Connecticut DEP Conunissjoner has had ample notice and

1
opportunit to participate in this proceeding in a timely fashion.

15. Fu er, Islander East contends that there is no indication that the Connecticut
DEP Co .ssioner's interests have not been adequately represented by other participants
and partie ! to this proceeding. It states that in the motion, the Connecticut DEP
Cornrnissi ner acknowledged that the Connecticut AG, which has already intervened in
this proce ing, acts as the legal representative for Connecticut's executive branch
agencies, i cluding the Connecticut DEP Commissioner, and that the only way for the
Connectic t DEP Commissioner to participate in this proceeding is through the
Connectic t AG. Therefore. Islander East argues that the Connecticut DEPI
Cornrnissi ner has failed to demonstrate that its interests are not adequately represented
by other p I "es.

16. Isl der East also asserts that granting the request for l~te intervention for the

purpose of ~equesting rehearing will disrupt the proceeding and place additional burdens
on Islande East, the Commission, and the other parties to the proceeding. It contendsI
that pemrit .ng the late intervention would effectively pemrit the Connecticut AG to enter
the procee ing twice, thereby sanctioning an. attempt to manipulate the Conunission
processes t its own advantage, which is highly prejudicial to other parties.

15gjjng Islander East, 100 FERC at para. II, 9!ing North Baja Pipeline L.L.C.,
99 FERC ~ 61,028 at 61,109-10 (2002).
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Finally, Is nder East states that allowing the Connecticut DEP Conunissioner party
status in is proceeding at this late juncture, and thus affording it standing to pursue an
appeal of e Conunission's certificate order in federal court, would be highly prejudicial
to Islande i East because it could unduly delay the proceeding and Islander East's ability

to serve it customers on a timely basis.I

Commission Resuonse

17. As slander East points out, when late intervention is sought after the issuance of a
Conunissi n order, the prejudice to other parties and burden upon the Corrunission of
granting ~ late intervention may be substantial. Thus, movants bear a higher burden to
demonstrae good cause for the granting of such late iJ')tervention.J6 The Connecticut,
DEP Co "ssioner contends that good cause exists to grant its motion because the
Septembe 19 order is legally unsupportable, unprecedented, and interferes with the
Connectic t DEP Commissioner's CMZA pern1it process.

18. Th ICommission routinely issues certificates for natural gas pipelines subject to
the states' ~suing CZMA pernlits.11 In fact, in a case involving Connecticut in 1990, the
Commissi n authorized Iroquois to construct its pipeline through Connecticut across
Long Isl Sound conditioned on it filing proof that the responsible Connecticut agency
concurred at the proposed facilities were consistent with its coastal zone management
program.1i Consequently, the Commission's action in the September 19 order is not
unprecede ted and does not interfere with the Connecticut DEP Commissioner's
pernlitting rocess. Accordingly, we fmd that the Connecticut DEP Commissioner had
sufficient otice and opportunity to intervene in a timely manner and has failed to
demonstra e good cause to justify its request for late intervention. Therefore, its motion
to interven out-of-time is denied.

19, ISl$ er East argues that if the Commission denies the motion for late intervention
it must dis 'ss the Connecticut DEP Commissioner's request for rehearing, Because the

Connectic ,t DEP Commissioner is not a party to the proceeding under Rule 102 of the

J6~ North Baja Pipeline L.L.C., 99 FERC at 61,109-10.

175 ' ~, Gulfstrearn Natural Gas System, L.L.C., 94 FERC <JI 61,185 (2001);
Florida Ga Transmission System, 90 FERC <JI 61,212 (2000); Iroquois Gas Transmission
System, L. .(Iroquois), 52 FERC <JI 61,091 (1990).

J8Ir~uois, 52 FERC at 61,454, Environmental Condition 48.
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COrnmiSSi t n's regulations. it cannot request rehearing, However, we will address the
concerns r! 'sed by the Connecticut DEP Commissioner as a request for reconsideration,

c. ReQuest for Stay

20. On ovember 25, 2002, the Connecticut AG fiJed a motion for a stay of the
September 19 order. Genera]ly, it argues that recent ruJings by the Commission and
other state nd federa] agencies have had the effect of extending the administrative
review pro ess. Therefore, it contends that a stay is appropriate in order to preserve the

~ gy.Q ending review, to prevent possible damage to important natura] resources,
and to avo ,d imposing unnecessary costs to the public as well as to Islander East.

21. spe1 ifiCallY, the Connecticut AG states that there are at least four active or
potential aministrative proceedings pending. It contends that these include a CWA
pennit fro the Connecticut DEP, an appeal of the coastal consistency denial to the
United Sta s Department of Commerce under the CZMA, future section 10 and 404
pennit pro eedings before the United States Army Corps of Engineers (COE), and a final
rehearing etermination from the Commission. It argues that any of these proceedings
may result n extensive, post-administrative judicial review and that all permits must be
obtained b fore the project is complete. Therefore, the Connecticut AG concludes that,
as a conse uence, it is clear that there will not be any substantive work in or under the
Long Islan Sound, or in or around critical inland wetland area, for an extended period
of time, po sibly years.

22. The~ conneCtiCut AG states that Islander East has notified the COE and several
Con~ectic t citizens living along the proposed route that it intends to begin construction
of the faci ties on land during the Spring of 2003. The Connecticut AG states that the

letters indi ate that Islander East plans to employ its eminent domain authority to seize
private lan4 to begin work on the areas not within the Sound or existing wetlands.

23. The Connecticut AG alleges that it is premature for the private utility to
commence onstruction without all regulatory approvals in place. It argues that onceI .
constructio begins, not only does the company begin to incur substantial costs, but will
also requir i that landowners incur irreversible and substantial impacts to their property .

The Conne ticut AG states that without a stay, the full adverse affects may be imposed
on the priv*te homeowners long before the various state and federal authorities have

comPleted ~ eir deliberations. The Connecticut AG contends that if one or more of the
administra ve or judicial authorities concludes that an environmentally preferable
alternative' xists to the proposed route. or otherwise determines not to approve "a project
that perrna ently alters approximately 20 miles of seafloor and disturbs more than
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500,000 c bic yard of sediment some of which is contaminated with pesticides and other
toxic subs ces.")9 such a detennination will come too late for homeowners, who will
have suffefd serious disruption of their property.

24. ThelConnecticut AG also argues that state and federal law uniformly recognizes
the import ce of preserving real property rights. It contends that the power of eminent
domain sh uld never be used carelessly or unnecessarily. It asserts that there can be no
credible ju tification for permitting a private company to use federal power to seize
private pro rty rights when it is doubtful, at best, that the proposed project will ever go
forward.

25. In $ sponse, Islander East states that the Connecticut AG's motion is a request for

extraordin relief that is completely unsupported by fact or law and should be denied.

It asserts t the Connecticut AG has not proved that it will suffer irreparable harm if the
stay is deni d. Islander East contends that the Connecticut AG has not presented any
factual infqrmation suggesting that any legitimate interest of the State of Connecticut will
if fact suffqr an irreparable injury. It argues that while the Connecticut AG states that a
stay of the rder is appropriate until the administrative review is completed and the
appropriate permits are received, it also points out that the Connecticut AG also
recognizes at Islander East cannot work in or around Long Island Sound until it obtains
the necess pennits. Therefore, Islander East claims that the Connecticut AG virtually
concedes e absence of harm to property owned or held in trust by the state in absence
of a stay. ' ,

26. Isla ~r East argues that lacking a basis to argue that any legitimate interest of the
State of Co necticut will be irreparably harmed, the Connecticut AG instead .claims that
private Ian owners will be irreparably injured. Islander East contends that even
assuming, r argument sake, that the Connecticut AG could legally and legitimately
assert harm to private landowners to support of its claim,20 it has failed to specify what
harm is lik y to occur before the permits are issued, or even to identify the landowners
who will b harmed. Islander East points out that the Commission order makes it clear
that Islande East cannot proceed with construction of this project, including construction

19Co.necticut AG's motion for stay, at 4

20 ~ it. Iroquois Gas Transmission System, L.P., 54 FERC <JI 61,103 at 61,341-42

(1991)(The onunission has held that "movant may not seek a stay based on injury

suffered by party other than the movant.") .



20030117-0618 ISSUe~ by FERC OSEC 0111712003 in Docket#: CP01-384-002

Docket N~t CPOl-384-002, ~ .1!!. -10-

on Private
$' roperty, until it has received necessary and appropriate pern1its:J Further,

Islander E st points out that while it continues to plan to begin construction of the
pipeline s etime during the spring of 2003, it recognizes that it cannot begin such
constructi before it receives the appropriate permits.

27. Isl der East states that as pennitted by the September 19 order, in the period
prior to co struction it is attempting to conduct engineering, environmental, and1
archeologi al surveys along its certificated route for the limited purpose of detennining if
minor devi tions in the certificate route might be needed due to environmental or
archeologi al conditions. It contends that such surveys are unlikely to damage property
and would ccordingly provide no basis for the Connecticut AG's claim that private
property o ners will suffer irreparable harm in the absence of a stay.

28. IsI "der East asserts that granting a stay would substantially harm Islander East,
its shipper and potential consumers in Long Island, Connecticut, and New York. It
states that. is making every effort to complete the project so service can begin by
November 003, if it receives all necessary pennits in time to make that feasible. It
contends at the size and complexity of the project require substantial advance planning.
Islander E t states that if it is to have an opportunity to meet is goal of conunencing
constructio during the spring of 2003 (assuming the appropriate pennits have been
obtained), needs to conduct its preliminary surveys and prepare its reports now.
Islander E t claims that it needs the September 19 order to obtain access to the few

remaining roperties where access has been denied so that it can compete the surveys and
reports}2 I contends that a stay would prevent Islander East from completing this
essential p liminary work and unreaso!1ably delay the project for no apparent reason.

29. Isl er East also argues that the stay would not serve the public interest, It state
that after c nducing an extensive review, the Conunission found that there is a real need
for the Isl der East project and concluded that it is required by the public convenience
and necess' , Islander East also states that the Conunission rejected the prior attempts
by the Con ecticut AG and others to delay or deny the issuance of the certificate, It
contends th t nothing has changed since the time the Conunission issued the order.
Therefore, slander East asserts that a stay would not serve the public interest, but would

2JQ!jn& Environmental Condition 42 and 43.

22
~ .n Iroquois Gas Transmission System, L.P., 52 FERC at 61,402 n.195 (The

Commissio has recognized that, in many instances, as in this case, a pipeline cannot
obtain acce cS to property to complete the detailed cultural resource field work needed by
the Nation Historic Preservation Act until it has a certificate.) .
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instead mate it more difficult for Islander East to complete the project on a timely basis
so that it cC\l1 provide much needed supplies to Long Island and New York. Islander East
concludest i at the Connectiaut AG has failed to establish that the interest of the state or
private Co necticut landowners would be irreparably hanDed in the absence of a stay
and, in con ast, that there is clear evidence that a stay will irreparablyhann Islander
East, its s~ppers, and potentjal customers. Therefore, it contends that the Commjssion
should den)' the motion for a stay.

30. In it opposition, Brookhaven states that the Connecticut AG's request for a stay
must be rej cted because it may cause substantial irreparable injury to all residents on
Long Islan .It states that the Islander East Project will benefit consumers on Long
Island by p 'oviding a reliable source of natural gas deliveries for competitive prices
required fo ' the development ofBrookhaven\s 580 MW gas-fired generation facility.

Brookhave asserts that to the extent the stay results in delaying the completion of the
Islander Ea t Project, consumers on Long Island will be deprived of the benefits of its
Brookhave Energy Facility, including projected reductions of hannful emissions of
nitrogen o .des and sulfur dioxide on Long Island of approximately 1 ,283 tons per year
and 678 to per year, respectively. It also states that the generation facility will reduce
the cost of lectricity on Long Island by approximately $61 million per year.

I

Co!Umissjon Resl!ons~

31. In i consideration of motions for a stay, the Commission applies the standards set
forth in Se ion 705 of the Administrative Procedure Act,23 and grants a stay when
"justice so quires.'124 In deciding whether justice requires a stay, the Conunission
generally c nsiders several factors, which typically include: (1) whether the party
requesting e stay will suffer irreparable injury without a stay; (2) whether jssuing the
stay may su stantially harm other parties; and (3) whether a stay is in the publjc interest:s

235 ~.S.C. § 705.

24
~ e , ~, Clifton Power Corp., 58 FERC <JI 61,094 (1992); United Gas Pipe Line

Co., 42 FE C <JI 61,388 (1988); Trinity River Authority of Texas, 41 FERC <JI 61,300
(1987); Ci of Centralia, Washington, 41 FERC <]( 61,028 (1987).

2SSe ~, CMS Midland, Inc., Midland Cogeneration Venture Limited
Partnership 56 FERC Ij[ 61,177 at 61,631 (1991), ~ ~ !!Q!D.., Michigan Municipal
Cooperativ Group v. FERC. 990F.2d 1377 (D.C. Cir.). ~ denied., 5!0 U.S. 990
(1993); NE ub Partners. L.P.. 85 FERC Ij[ 61,105 (1998); Boston Edison Company,

i I (continued...)
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The Co .ssion's general policy is to refrain from granting stays of its orders, in order
to assure d finiteness and finality in Commission proceedings:6 If the party requesting a
stay is una le to demonstrate that it will suffer irreparable ham1 absent a stay, the
Commissiqp need not examine the other factors.27

32. PUt er, in Wisconsin Gas v. FERC ~isconsin Gas)28 the court developed several
principles detern1ine if the requirement of irreparable harm has been met for a judicial

stay:

Firs, the injury must be both certain and great; it must be actual and not
the etical. Injunctive relief "will not be granted against something merely
fear d as liable to occur at some indefinite time." It is also well settled that
eco 'omic loss does not, in and of itself, constitute irreparable harm. ...
Imp .cit in each of these principles is the further requirement that the
mo t substantiate the claim that irreparable injury is "likely" to occur.
Bar allegations of what is likely to occur are of no value since the court
mus decide whether the harm will in fact occur. The movant must provide
pro that the harm has occurred in the past and is likely to occur again, or
pro indicating that the harm is certain to occur in the near furure.29

33. W ~ 1J1d that the Connecticut AG has not shown iITeparable injury. First, as
Islander E t points out, it cannot conunence construction of the facilities until it receives
all necess federal permits, including federal pennits issued by the State through its
delegated thority. .

34. FU~ er. easement agreements negotiations and condemnation proceedings are
lengthy pr edures. One of the reasons the Commission issued the September 19 order
was to giv "Islander East sufficient time to conduct preconstruction activities, including
acquiring e necessary easements. Staying Islander East's right to eminent domain while

25( ii .
d)...ontinue

81 FERC <J:k51,102 (1997).

26ld.l~t 61,630. ~.ill§.2, Sea Robin P.ipeline Company, 92 FERC<JI 61.217

(2000).

27IQ.

28Wi~consin Gas v. FERC, 758 F.2d 669 (D.C. Cir 1985).

29~~t 674 (citations omitted).
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it resolves reconstruction environmental conditions would needlessly delay the project.

Moreover, 'any economic losses due to eminent domain proceedings, is not sufficient to
constitute eparable hann. Any potential court costs are speculative depending on
Islander E st's success and/or failure with its easement negotiations. Additionally, the
Connectic t AG has not provided any proof of damages that may be associated with
denying ths stay and why those damages will not be recovered. To what extent
landowner may incur costs or damages in condemnation proceedings is an issue that is
determine by state law. Accordingly, we find that the Connecticut AG has not
demonstra 1ed that it will suffer any irreparable injury.3o Therefore, its request for a stay
is denied. I

m. Discussion

A. Rehearing Issues

1. AI2ongujn Lease Issues

35. Sec on 1.3 of the Lease Agreement between Algonquin and Islander East
reserves to Algonquin the right to use the lease capacity to the extent it is not used by
Islander E ' t, by making it available under Algonquin's open access tariff.31 In a

footnote in,ithe Preliminary Detennination, the Commission pointed out that at the
tenninatio of the lease agreement Islander East would need to file for authorization toabandon t \ leased capacity and Algonquin would need to apply for a certificate to

reacquire ~e capacity. On rehearing, Algonquin requested that the Commission clarify
that the imfosition of such requirements did not prohibit Algonquin from offering that

capacity for use under its open access tariff during the tenn of the lease to the extent
Islander E~t did not fully use it.

36. In t~eSeptember 19 order, the Conunission stated that a lease was an acquisition
of a property interest and that any available capacity is subject to the capacity release
requiremeqts of the lessee's tariff. Therefore, Algonquin does not have any rights to use

30 A~ditiona1ly. as Islander East points' out, the injury must be an injury to the

moving p~y. ~ at Iroquois, 54 FERC at 61.341-42.

3) SP1 CifiCalIY' Section 1.3 of the Lease Agreement states, among other things, that
"[s]ubject t Islander East's rights, ...Algonquin shall have the right to utilize for
secondary nn or interruptible service any capacity in the C-System that is not used by
Islander E t on a finn or interruptible basis. "
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the lease c~pacity for inteffilptible service. On rehearing, Algonquin states that the
Commissi~n erred by imposing new restrictions on the use of the leased capacity.

37. TO ~ UPPOrt its request, Algonquin cites to the Commission's long-standing policy

by which lessor pipeline could provide service through leasehold facilities under its

open acce tariff to the extent that the lessee pipeline was not using that capacity .32 It
also cites t the Commission's order on remand from the U.S. Court of Appeals from the
D.C. Circ "t, in response to concerns that permitting pipelines to acquire capacity on
other pipelnes may lead to anticompetitive or unduly discriminatory behavior .33
Algonquin,states that in that order the Commission stated that adequate protections are in
place to pr tect from such a result because "the acquiring capacity must be subject to the
Commissi n's Open-Access Rules at all times. This means among other things, that
unused ca city will be subject to the capacity release provisions of the acquiring
pipeline's ~ff or may be sold on an interruptible basis by the off system [~ lessor]
pipeline." Algonquin contends that, notwithstanding this precedent, in the September
19 order, tie Commission changed this policy without justification or explanation.

38. W1 rnd Algonquin's argument persuasive. The Commission believes that
allowing Igonquin to use the capacity on an interruptible basis will encourage the
efficient u of interstate pipeline facilities. Accordingly, upon reconsideration, we frnd

that under J ection 1.3 of the lease agreement, Algonquin may use the available capacity
that is not sed by Islander East on an interruptible basis. We note that to the extent
Algonquin uses any capacity made available on the proposed facilities, it must do so in
accordanc with its tariff or other Commission authorization. Algonquin's request for

rehearing i, granted.

IncomRlete Environmental Reyjew2.

39. On hearing, the Connecticut AG asserts that the Conunissionissued a certificate
without co pleting the necessary environmental studies mandated under NEP A.
Therefore, t claims the certificate is premature. The Connecticut AG argues that
numerous vironmental conditions recognize that significant information has not yet
been prep ed that would allow for a complete or reasonably accurate picture of the

32g.!j.ng Texas Eastern Transmission Corp., 87 FERC <J[ 61 ,325 (1999); Columbia

Gas Transmission Corp., 78 FERC <J[ 61 ,030 ( 1997).

33Tefas Eastern Transmission Corp., 93 FERC 161,273 (2000).

34 Al*onquin's rehearing request at 7 , guoting lQ.., at 61,866.
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potential e' vironmental impacts to be presented for review. The Connecticut AG
specificall refers to the requirement that Islander East conduct further modeling to
adequatel detemrine near shore areas that should be monitored for potential
sedimenta on impacts. The Connecticut AG also cites to other various requirements for
additional tudies, including studies to detemrine blasting affects on contaminated
groundwa r in North Branford and the requirement that Islander East complete Historic
Preservati n Act investigations and reports. Finally, it cites to the EPA's comments filed
on the tina EIS. It argues that in view of the numerous effects of this project on the
ecosystem f the Long Island Sound and the :lack of even basic infom1ation, it is
premature o certify this project.

40. In r,sponse, Islander East states that although the Commission imposed conditions
requiring I lander East to conduct additional studies, prepare additional reports and
submit in~ rmation to the Commission, the use of such conditions is fully consistent with
the Co sion's longstanding practice and requirements ofNEPA.3s It argues that the
Commissi n has rejected claims in other cases that every detail of construction and
implement tion must be reviewed and approved prior to certification, noting that such an
approach 1ould impos~ "an unnecessary and unreasonable burden that would preclude
the timely onstruction of most major projects. "36 It states that the conditions the

Commissi has imposed will ensure that, before Islander East can begin construction, it
has fully s ~sfied all the requirements the Commission has found necessary to ensure
environme tal compliance.I

Commission ResRonse

41. Un r NEP A, tbe purpose of an EIS is to ensure tbat an agency, in reaching its

decisions, : ill have available and will carefully consider, detailed infonnation
concerning significant environmental impacts; it also guarantees that tbe relevant
infonnatio will be made available to the larger audiences that may also playa role in
both the de ision making process and the implementation of tbat decision.37 The EIS
prepared b CoIIll11ission staff for Islander East sets fortb the infonnation necessary to
achieve th e purposes.

3SQ!/n!I Iroquois Gas Transmission System, L.P ., 52 FERC <][ at 61 ,402 n. 195:

36~ Millennium Pipeline Company, L.P ., 100 FERC <JI 61,277 at para. 144

(2002).

37~ Robertson v. Methow VaJley.Citizens Council, 490 U.S. 332, 349 (1989).



20030117-0618 ISSUe~ by FERC OSEC 01/17/2003 in Docket# CPOl-384-002

Docket N~, CPOl-384-002, ~ ill. -16-

42. Coqsistent with long-standing practice, and as authorized by NGA section 7(e),
the CO~ sion typically issues certificates for natural gas pipelines subject to
conditions that must be satisfie~ by an applic~t or others before.the grant ~f a certificate
can be effi tuated by constructIng and operatIng the nascent proJect.38 As IS the case
with virtually every certificate issued by the Commission that authorizes construction of
facilities, the instant approval is subject to Islander East's compliance with the
environmental conditions set forth in the order.

43. The practical reality of large projects such as Islander East is that they take
considerab e time and effort to develop. Perhaps, more importantly, their development is
subject to any significant variables whose outcome cannot be predetermined. For
example, a is the case in this proceeding, many individuals have denied or limited
Islander E st's access to property that it needs to complete its surveys and environmental
studies. Dfpending on state law, the pipeline needs NGA section 7 certificate
authorization, including eminent domain authority under NGA section 7(h), to access this

property. l

44. The ratural consequence of this is that some aspects of a project may remain in
the early st~ges of planning even as other portions of the project become a reality. If

every asp~ t of the project were required to be finalized before any part of the project
could mov fo~ar~, it would be difficult, if not imp?ssi~le, to c?nstru~t the pr.oject.
Here, the OInrnlSSIOn processed Islander East's applICatIOn and Issued It a certIficate
under the r~quirements of the NGA and NEP A. The exercise of that authority was
conditioned on the pipeline's completing the necessary survey and environmental studies.
r::.s such, wb find that the final EIS contains sufficient infoffilation for the Commission to
determine f nder NEP A that the proposed Islander East Project is an environmentally
acceptable ction. Therefore, the issuance of a certificate of public convenience and
necessity t Islander East to construct and operate the facilities under the NGA is not
premature. The Connecticut AG's request for rehearing on this issue is denied.

38Se~tion 7(e) of the Natural Gas Act provides that "[tJhe Commission shall have
the power tp attach to the issuance of the certificate and to the exercise of the rights

granted thereunder such reasonable tenns and conditions as the public convenience and
necessity niay require." ~ ~ Iroquois Gas Transmission System, L.P ., 52 FERC at
61,402 n. 1~5 (the Commission has a longstanding practice of issuing certificates
conditioned on the completion of environmental work or the adherence by the applicants
to environmental conditions)(g1i!lg Texas Eastern Gas Tranmission Corp., 47 FERC IJ!

61,341 (19~9); CNG Transmission Corp. 51 FERC <Jr 61,267 (1990); Columbia Gas
Transmissi~n Corp. 48 FERC'j{ 61,050 (19~9). .
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45. The Connecticut AG contends the order fails to comply with NEP A and the NGA
because it oes not include consideration of all reasonably foreseeable alternatives.39 It
states that ne of the guiding principles of NEP A is that federal agencies presented with
multiple al ernatives to accomplish and identified public need must evaluate them
rigorously. ,0 It contends that much of the information to conduct the analysis does not
exist. Spe~~fica]]y, it states that the final EIS fails to consider the proposed Blue Atlantic

Pipeline. j ContendS that Islander East's stated goals to satisfy the natural gas markets
on Long Is Qd and to provide greater system reliability, diversity of supply, and
increased c mpetition can be met by a number of alternatives that are simply absent from
the EIS. erefore, it claims the document is incomplete.

46. On hearing. Islander East states that the Commission fully satisfied its
responsibil ties under NEP A by identifying the reasonable alternatives to the Islander
East Proje and taking a "hard look" at the environmental effect of approving the
project. It oints out that the final EIS identified six system alternatives to the Islander
East Pipel" e Project. It states that the Commission eliminated five of these six
alternative I from consideration because they were not reflected in filings pending before
the CoImni : sion. did not meet the Islander East purpose of enhancing supply diversity

and reliabil ty, could not meet the Islander East in-service date of November 1,2003,
and/or did ot offer significant environmental benefits. The sixth, the ELI System
Alternative was identified as being environmentally preferable to the Islander East
Project, ev though this hypothetical system alternative would also require
comparativ~ly more compression, resulting in increased noise levels and air emissions.

Commission Resuon~e

47. In th~ September 19 order, citing MidCoast Interstate Transmission Inc. v. FERC
(~r 41 the Commission pointed out that NEP A requires that the Commission

identify theireasonable alternatives to the contemplated project and look hard at the

39Q,!jng Mississippi River Basin Alliance v. Westpha1, 230 F.3d 170, 175 (5th Cir.

2000).

40~ Custer County Action Ass's v. Garvey, 256 F.3d 1024, 1039 (lOth Cir.

2001).

4119~ F.3d 960 (D.C. Cir. 2000).
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environme tal effects of its decision.42 As Islander East points out, the final EIS
contained extensive analysis of what the Commission staff determined were the
foreseeabl , reasonable alternatives.

48. The
!' Connecticut AG specifically claims that the alternative analysis is defective

because it ailed to consider the proposed Blue Atlantic Pipeline. On October 2,2001, El
Paso Corp ration (El Paso) announced it plans to develop an approximately 750-mile
subsea pip line from Nova Scotia to New York and New Jersey .43 El Paso is currently
conductin engineering studies for the potential pipeline. As the Connecticut AG points
out, much f the infonnation to conduct the analysis presently does not exist. Without
additional , formation, any evaluation of the Blue Atlantic Pipeline would be highly
speculativ ! and would lack the detail essential for assessing its impact or conducting a
meaningfu alternative comparison with other projects. NEP A does not require that the
Commissi n consider potential effects (or alternatives) that are highly speculative or
indefinite. ~

49. Evep assuming, for argument sake, the Commission could conduct an analysis of
the Blue APantic Pipeline, it would not qualify as a reasonable alternative because it
cannot me~t the purpose of the Islander East Project. As currently proposed, the Blue
Atlantic Pifeline will serve markets in New York City. If the pipeline is constructed, it
will not bet "n service until 2005. Further, it is not self evident that a 750-mile subsea
pipeline w uld necessarily offer any significant environmental benefits over the 50~mi]e
Islander E t Project, other than the fact that, as presently proposed, it will not be located
in conne ~ .cut or Long Island Sound. Finally, we note that pipeline companies consider

and analy potential projects regularly that do not always evolve to fruition.

Accordin , we fmd that the Blue Atlantic Pipeline is not a reasonable alternative that
warranted analysis in the final EIS. We also find that the fmaJ EIS considered all
reasonably Iforeseeable aItematives, as required by NEPA. The Connecticut AG's request
for reheariqg on this issue is denied.

50. In it~ request for rehearing, the Connecticut AG cites to three cases to support its
contention ~at the Commission failed to conduct a proper alternative analysis of need

42Isl~der East, 100 FERC at para. 98.

43~ htt12:llwww.blueatJantic.net/

44~ Kleppe v. Sierra Club, 427 U.S. 390 (1976); Sierra Club v. Marsh, 769 F.2d
868 at 878 (lst Cir. 1985). I
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under NE*.4S However, these cases support only the principle that NEPA requires

agencies tQ conduct a rigorous analysis of alternatives, which the Commission did in this
I

case. In e~ch case the courts found that the agencies had satisfied NEP A requirements.46

4. ELI System Alternative

51. In ~ "e September 19 order, the Commission explained that under the NGA it is
required to!make decisions concerning the public interests of energy consumers on a
national b ! is. The Conunissioo detem1ined that the proposed Islander East Project was

preferable pver the ELI System Alternative because it would increase the flexibility and
reliability qf the interstate pipeline grid by offering greater access to gas supply sources
with incre~ed availability of gas for anticipated electric generation projects. Further, it

~ill intr?d~ ,Ce pipeline-t?-~ipeline competition to Long Island markets.47 Subsequently,

In explam g the Comnusslon's mandate under the NGA and NEPA the Commission

referred to e court's ~Iing in State of Louisiana v. FPC, that found that NEP A simply
adds a sec dary responsibility that mandates that the Commission consider the
environme*t in canying out is statutorily mandated duties.48

52. On hearing, the Connecticut AG contends that the Conm1ission ignored its
conclusion at the ELI System Alternative was environmentally preferable and in
referring t IConm1ission's reference to the court's ruling in State of Louisiana v. FP~ ,
the Connec icut AG argues that the Conm1ission's "absurd conclusion that NEP A means
only that th agency must merely consider the environment while remaining free to
ignore its o n conclusions Is completely unlawful."49

-
53. The Fonnecticut AG states that NEP A is not a suggestion; it is a [ederallaw and

each agencf must adhere to its defined procedures. The Connecticut AG argues that

4sS~cifica11y, it cites to Custer County Action Ass'n. v. Garvey (Custer), 256 F.3d
1024 (10th

~! if. 2001); Mississippi River Basin Alliance v. Westphal (Mississippi River),

230 F.3d 1 ,0 (5th Cir. 2000); and Morongo Band of Mission Indians v. FAA

(Morongo) 1161 F.3d 569 (9th Cif. 1998).

46~ Custer, 256 F .3d at 1039; Mississippi River, 230 F .3d at 170; and Morongo
161 F.3d at1575.

41s1~der East, 100 FERC at para. 74

4850~ F.2d 844 at 876(1974).

49Co~necticut AG's rehearing request, at 12.
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NEP A pro edures expressly mandate that federal agencies consider the environmental
impacts ofitheir projects and consider reasonably foreseeable alternatives in order to
further the clearly defined policy to "attain the widest range of beneficial uses of the
environme t without degradation."5o The Connecticut AG contends that a comparative
evaluation in this case is the only logical means of meeting this requirement and it is
arbitrary d capricious not to do so. Similarly, the EPA also questions why the EU
System Alternative was not the preferred alternative.

Commission Res12onse

54. I~ ediatelY after citing to the court's decision in State of Louisiana v. FPC, in the
Septemberii19 order the Commission also cited to a Supreme Court quote in the Midcoast
decision th t found that:

NE A itself does not mandate particular results, but simply prescribes the
nec ssary process. If the adverse environmental effects of the proposed
acti n are adequately identified and evaluated, the agency is not
con trained by NEP A from deciding that other values outweigh the
env onmental
cos All that is required is that the agency "identify the reasonable
alte atives to the contemplated action" and "look hard at the
env onmental effect~ of [its] decision." 51

55. Thefbrder went on to explain that Islander East's application demonstrates, as
stated, thatJts proposed ~roject will pr~vide much.needed competition and reliability that
the ELI Sy tern Altematlve and IroquOIS' ELI Project cannot. It also stated that the New
York Publi Service Conunission (PSC) prefers the Islander East Project because it will
provide an~ther source of delivery to Long Island. Moreover, the order pointed out that
the final Els detennines that Islander East's proposed project is an environmentallyI
acceptable ~ction. .Therefore, the Commission d~termined that the public convenience
and necess~ty requIre that the Islander East's project be approved.

56. It a~ears that the Connecticut AG is confusing the Commission's mandate under
the NGA ~ith the procedural requirements o~ NEP A. In certificate proceedings, the

5°~42 U.S.C. § 4331.

SIMi t coast Interstate Transmission v. FERC, 198 F.3d at 967 (2000), 91in..g,
Robertson. Methow Valley Citizens Council, 490 U.S. 332 at 350 (1989) and Corridor
H Altemati es, Inc. v. Slater, 166 F.3d 368 at 374 (D.C. Cir. 1999).
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Commissiqn's primary responsibility under the NGA is to determine if the proposed
facilities alte required by the public convenience and necessity. The tenn public

convenien4e and necessity connotes a flexible balancing process, in the course of which
all the factC!>rs are weighed prior to final determination.s2 The Commission's obligation is
to weigh am relevant factors in exercising its responsibilities under the NGA. A flat rule

making one factor dispositive in the certificate decision is contrary to the Commission's
responsibility to consider and balance all relevant factors.s3 Thus, although the final EIS
fmds, solel~ from an environmental standpoint, that the ELI System Alternative is the
preferred ehvironmental alternative to Islander East's proposal, that factor is not the end
of our inq~ry into the public convenience and necessity.s4

57. The I Court of Appeals for the District of Columbia Circuit stated that:
I

NEP A's requirements are essentially procedural; as long as
the agency's decision is fully informed and well-considered. it
is entitled to judicial deference and a reviewing court should
not substitute its own policy judgment. Nevertheless. the
court should ensure that the statement contains sufficient
discussion of the relevant issues and opposing viewpoints to
enable the decisi'onmaker to take a hard look at
environmental factors. and to make a reasoned decision.ss

NEP A doe$ not mandate a particular result. Therefore, it does not automatically require
that the Cotnmission certificate the environmentally prefeITed alternative. The
environme~tal analysis conducted in the final EIS is neither the end of the Commission's
inquiry intd the public convenience and necessity under the NGA nor an impediment
preventing it from issuing Islander East a final certificate for the proposed route.

58. As qiscussed in the September 19 order, the Commission prepared an EIS to
identify thd reasonable alternatives to Islander East's proposal and to look hard at the
environmental effects of approving that project. The final EIS determined that although

52ppt V. Transcontinental Gas Pipe Line Corp., 365 U.S. 1, 23 (1961).

S31.Q. at 23-24.

54~ City of Pittsburgh v. FPC, 237 F.2d 741 at 751 n.28 (D.C. C~r. 1956).

.55Na,ional ~esources?e~ense C~unci], Inc. v. Rode], 865 F.2d 288, 294 (D.C.
Clf. 1988) ~quotatlons and cItatIons offiltted).
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there was [ environmentally preferable alternative, Islander East's project would be an

environme tally acceptable action under NEP A, if constructed and operated in

accordanc with the recommended mitigation measures. The Conunission conditioned
its certific e authorization on Islander East's compliance with the mitigation measures in
the final EIS, as well as other measures discussed in the September 19 order.

59. Basi d on that conclusion, the Commission balanced the environmental impact of
the propos d projects along with all the other relevant factors that it looks at in
exercising ts review under the NGA. As stated in the September 19 order, under the
NGA, the ommission is required to make decisions concerning the public interests of
energy cont umers on a national basis. The proposed Islander East and Algonquin
Projects in rease the flexibility and reliability of the interstate pipeline grid by offering
greater acc ss to gas supply sources with increased availability of gas for anticipated
electric ge ration projects. Further, it will introduce pipeline-to-pipeline competition to
eastern Lo g Island markets.56 In approving the proposed pipeline, the Commission also
reviewed e precedent agreements filed by Islander East and various market studies to
detennine at there was sufficient long and short-term market demand to support to

proposed p oject. Additionally, in the December 21 Preliminary Detennination, the
Commissi determined that the proposed Islander East Project is consistent with the
Policy Stat ment's criteria.

60. We ~so note that while the final EIS determined that the ELI System Alternative
was enviro~mentally preferable, it is a hypothetical pipeline with no pending application

56In ~1idcoast, the court specifically upheld the Commission's policy of promoting
competition. The court found that the Commission:

was ntitled to take competition into consideration in detemrining whether
to a rove Southern's certificate application. The agency had developed a

longi standing policy of favoring competition in natural gas markets. and it
had identified the benefits that it believed competition throughout that
mar et would afford consumers, and adopted industry-transfomring rules
aim d at securing them. [The Conuni5sion] was entitled to rely on the
gen a1 economic theory that introduction of competition to the market will
ben It consumers. 198 F.3d at 968, citing Kansas Power and Light Co. v.
FE , 891 F.2d 939, 942 (D.C. Cir. 1989) and Associated Gas Distribs. v.
FE , 824 F.2d 981,11008-09 (D.C. Cir 1987)("Agencies do not need to
con uct experiments in order to rely on. ..predictions that competition
will onnally lead to lower prices.")
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before the ommission.57 Further, it does not meet the pipeline goals of providing
flexibility d reliability. As a general matter, the Commission usually determines that
an altema e that cannot meet the proposed project's stated objectives is not a viable

alternative I It is not unreasonable for the Commission to reject an alternative because it
did not me t the objectives of a project.58

61. The! Conunission also reviewed the filings made by Islander East's proposed
customers nd the New York PSC emphasizing the need for a totally separate sound
crossing t Iprovide contingency protection for both gas and electric systems against a
total loss o supply if damage were to occur to the Iroquois line. As stressed in the

Septembet l19 order, KeySpan alone currently serves approximately 1.8 million
customers, most of whom are residential and small commercial customers who use
natural gas for life sustaining uses such as heating and cooking. Any disruption of
existing fi service from Iroquois for any significant period could require KeySpan to
curtail se ~ce to approximately 124,000 customers on Eastern Long Island. Such
curtail men s would have a significant and possibly disastrous impact.

62. Acc rdingly, after taking the hard look required by NEP A, the Commission
concluded,iunder the NGA, that the other values of the proposed project outweighed
what the fi j al EIS described as the project's limited, but acceptable, environmental costs.

As such, it ,~etern1ined that, under the NGA, it was required by the public convenience
and necess ty to approve the Islander East project. The Connecticut AG's request fori
rehearing n this issue is denied.

5. Consolidation/Comp;etition Arguments

Connecticut AG'sa.

63. In 'e September 19 order, the Conmrission deternrined, after doing an analysis
under Ash a ker Radio Co .v. FCC (Ashbacker),59 that the Islander East and Iroquois
ELI Projec s were not mutually exclusive and did not require that the Conmrission
conduct an :Ashbacker hearing. The order also stated that NEP A's requirement of!
alternative alysis, by itself, does not trigger a comparative hearing.

57~ ~ n.6.

S8~~, City of Alexandria, Virginia v. DOT, 198 F.3d 862 (D.C. Cir. 1999).

5932~ U.S. 327,329-31 (1945).
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64. On ehearing, the Connecticut AG contends that it appears that the primary reason
that the C mmission has decided not to consolidate the proceeding or perfonn a
comparati e project analysis is that the Commission believes that this course will foster
competitio and allow the market and not government regulators to decide which project
is best. Connecticut AG states that "not only does the Commission violate and
ignore NE A by failing to provide a full environmental impact and alternatives analysis,
but, by ap roving Islander East without a valid comparison analysis under the NGA, the
Commissi n is actually subverting the market by approving the first, and worst, project
before it."

65. The :Connecticut AG claims that the record shows that this action will result in the
demise of competitor's better alternative which is merely a few months behind in the
regulatory rocess and effectively denies the public the opportunity to exercise any
choice, an actively interferes with the proper functioning of the market. The
Connectic t AG challenges the Commission's conclusion that the Iroquois and Islander
East proje ts will serve djfferent shippers and that the market is sufficient to approve
both proje ts. It contends that the Commission erred because there is unchaIJenged
evidence i the record that Iroquois will not construct its pipeline if Islander East builds
its project. Therefore, the Connecticut AG concludes that the two projects are mutually
exclusive d in no circumsiances wiIJ both be completed.

66. The iConnecticut AG concludes that the Commission has effectively forced
Iroquois o t of the playing field and denied it any review. It argues that the fact that
Iroquois rei uested deferral of its project because of the Commission's action reinforces
its argume ! t.- It also argues that as a practical matter, the Commission intruded into the

marketplac' and arbitrarily designated the fIrst project in line as the only one to be built.
Additiona ~ y, the Connecticut AG claims that by failing to consider the ELI System
Alte~ativ as a viable project alt~rnative, the Co~ssion has effectively designated
what ItS o n staff acknowledges IS the most destructIve proposal as the preferred

proposal. I

67. In r~ ,sPonse, IsIander East states that the Ashbacker doctrine only requires the
Commissi I to hold a comparative hearing when two bona fide applications would in
fact be mu ally exclusive. It asserts that the Commission properly concluded that the
IsIander E t and Iroquois ELI Projects were not mutua11y exclusive. It also contends
that, contr ! to the Connecticut AG's assertion, the D.C. Circuit has held that the fact
that a pipel ne may be at an economic disadvantage because another pipeline filed its
application first and was certificated earlier would not make the Ashbacker doctrine
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applicable.60 It also asserts that, contrary to the Connecticut AG's claim that the
Commission erred in its decision to allow the market to determine which of the projects
are best suited to serve a particular area, the court also stated that it did not understand
how the Commission could determine the public interest without taking market forces
into account.6J

Commission Res~onse

68. In the September 19 order, the Conunission extensively compared the facts in this
proceeding to those in the ANR Pi~eline Co. (fJ::JB.) proceeding that was affirmed by the
court in ANR Pil2eline ~o. v. FERC.62 On rehearing, the 'Connecticut AG does not

provide any legal analysis or evidence that contests the Colrunission's reliance on that
case for support here. It does not distinguish the facts in this proceeding from those in
~. Nor does it explain why the court's ruling in that case should not be applied here.
In essence, the Connecticut AG simply reiterates arguments made in its previous filings
that the Commission dismissed in the September 19 order, without any additional legal

support.

69. As stated, the Connecticut AG contends that the Commission decided not to hold
a comparative hearing based solely on the Commission's belief that the project will foster
competition and to allow the market to decide which project is best.63 To the contrary, as
discussed at length in the September 19 order, based on Commission and court
precedent, the Commission detemllned that the two projects differed in many tenns,
including customer beneficiaries and intended benefits. Therefore, the projects were not

6OQ!ing ANR Pipeline Co., 205 F.3d 403 at 406 (D.C. Cir. 2000).

61!9.:.

62 ANR Pipeline Co. (ANR), 78 FERC <JI 61,326 (1997), ~ issuing certificate

~ denxing~ 85 FERC <JI 61,056 (1998), affinned, ANR Pipeline Co. v. FERC, 205
F.3d 403 (D.C. Cir. 2000). In fact, Iroquois' arguments in its request for consolidation
essentially mirrored those made by ANR in its proceeding.

63Th

consolidatc

confusing 1

obligation
revisit that

e Connecticut AG also argues that the Commission's decision not to
: the proceedings violates and ignores NEP A. Again, the Connecticut AG is
ne Commission's mandate under the NGA and NEPA. The Commission's
Ilnder NEP A is discussed in the previous two sections. Therefore, we will not
Issue here.
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mutually exclusive and did not require a comparative hearing under the Ashbacker
doctrine.
70. The Connecticut AG argues that the two projects are mutually exclusive because
Iroquois has stated that it will not construct its project if Islander East is built. As stated
in the Septe~ber 19 order , Ashbacker does not require that the Conunission intervene in
order to resolve a business competition that would ultimately decide that the better part
of discretion is to withdraw from the field.64 Additionally, in the September 19 order, the
Conunission throughly reviewed Iroquois' and Islander East's proposed customers and
determined that they were not mutually exclusive.65 Other than the statement that "there
is unchallenged evidence in the record that Iroquois will not construct its pipeline,"66 the
Connecticut AG provides no argument contesting the Commission's analysis of potential
shippers on the two projects.

71. The Connecticut AG claims that the Commission has effectively forced Iroquois
out of the playing field by denying it any review. To the contrary. the Commission was
in the process of reviewing its application and issued a preliminary determination on its
ELI Project concuITent with its September 19 Islander East order .67 Whether Iroquois
determines it wants to continue to pursue its ELI Pipeline Project is a business decision
that the Conunission leaves to the pipeline to make. Further, we note that in ANR v.
~, the court specifically addressed a situation in which the competing pipeline's
applications were not on the same completion schedule and where the pipeline approved
second may have to delay "building its pipeline extension only when sufficient demand
justifies it, or when it can effectively wean existing customers away from" the other
competing pipeline. It stated that:

-
To be sure, this leaves ANR at something of a disadvantage, for the
Nautilus pipeline is already in place and serving customers, because
Nautilus filed its application fIrst. So it might be thought that the short-term

64Islander East, 100 FERC at para. 42

65I9:. at para. 53 and 54,

6614.. at para. 14

67On October 4,2002, Iroquois filed a motion requesting that the Commission
defer consideration of its application in Docket No. CPO2.52-000 to, among other things,
allow time for market participants to consider and assess the "likelihood that the Islander
East Project can promptly obtain the various other federal, state and local pennits that are
prerequisites for the construction of that project." Iroquois' motion to defer at 2.
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difficulty of competing with an incumbent pipeline makes the two pipeline~
in some sense exclusive. But FERC seems at least implicitly to have
concluded that this kind of economic disadvantage is different from a
situation in which economic factors make it possible to grant only one
license, so that Ashbacker does not apply here. We think its judgment was
reasonable.68

72. Accordingly, we find that the Connecticut AG has not provided any new evidence
or arguments that ~ould warrant a finding that the Islander East and Iroquois projects are

mutuallyexclusive. The Connecticut AG's request for rehearing on this issue is denied.

b. Branford Land Tryst's Arguments

73. In its COlrunents, the Branford Land Trust states that the Commission's

competitive analysi~ inexplicably ignores the existing Transco pipeline, which can
currently deliver up, to 489,000 Dth of natural gas per day from New Jersey to
southwestern Nassciu County. Therefore, it concludes that Long Island already enjoys
the market competition and system redundancy that supported the reasons for preferring
the Islander East Project.

74. The Branford Land Trust also contends that the Islander East project will threaten
market diversity rather than enhance it. It states that the Commission's decision fails lo
recognize or account for the deleterious effecl on competition allowing one of Islander
East's largest customers ofgas on Long Island, KeySpan, to obtain a controlling interest
in Islander East that will provide Long Island with gas pipeline capacity that is greatly in -
excess of the market demand. It states that this vertical integration could allow KeySpan
lo engage in anticompetitive behavior by undercutting its competition. It argues that if
the Commission were truly concerned about enhancing market forces it would be
working to separate the nnancial interests of the pipeline companies and the downstream
customers, not consolidate them.

Commission Resnonse

75. As stated, the Branford Land Trust states that the Commission ignored the
existing Transco pipeline that currently deliv'ers gas from New Jersey to southwestern
Nassau.County. Transco's existing pipeline does not interconnect with KeySpan's
facilities on eastern Long Island. Therefore, it is not a competitive alternative to

Iroquois' existing mainline facility.

68ANR v. FERC, 205 F.3d at 406.
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76. Branford Lard Trust also argued that the Commission failed to recognize the
"deleterious" effec~ on competition that allowing Islander East's largest customer,
KeySpan, to have ~ controlling interest on Islander East would have. Branford Land
Trust's argument is 'unsupported by any actual evidence. ANR raised a similar affiliate
abuse argument in ANR v. FERC:69 There the court found nothing inherently suspicious
about the vertical integration of the affiliated companies.

6. Diversity of SU1212ly

77. In ule September 19 order, the Colrunission detem1ined that the Islander East
pipeline wi [1, amont other things, offel greater access to gas supply sources. On
rehearing, me Con ecticut AG contends that the Commission erred in detennining that
the Islander East p ~ect will provide an additional diversity of supply. It states that in
fact the gill in question comes from essentially one source, Sable Island. It contends that
gas from S lble Island reaches southern New England through existing regional pipelines.
It argues UJat both the Iroqubis and Islander East projects are merely short, local tap-Iines
which change nothing in the regional picture e~cept to shift a portion of natural gas
supplies from Conqecticut to Long Island. It states that both the Islander East and
Iroquois pipelines Will move gas from Connecticut to Long Island, therefore either line
will have potential ~dverse consequences to Connecticut ratepayers by reducing a supply
of natural s:as in th~ State. The Connecticut AG cites to independent regulators that have
described IJe suppl~ situation in New England as "tight-as-drum" and noted that
inducing "~ldditional demand stress. ..competing for the existing delivery capacity of
New England's pipelines has potentially ominous strategic implications for the security
of New Eru~Jand's power supply."'°

78. The Connecticut AG states that the Commission appears to recognize the burden
and lack of benefit to Connecticut citizens when it states '[t]he fact that Algonquin's
existing customers and Connecticut residents may not appear to benefit from the
proposed projects does not mean that the proposed project's benefits do not outweigh
any potential adverse impacts."7) It argues that it is arbitrary and capricious to conclude
that a project has a valid public benefit when it connects the markets of two states but

7JIslander East, 100 FERC at para. 74.
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brings no benefit to one and actually decreases supply and .'ominously induces demand
stress. ..for the existing delivery capacity for the entire New England region."72

Commission ResRonse

79. Currently, natural gas and gas-fired electric generation facilities located in Suffolk
County, New York iand eastrrn Long Island are only served by Iroquois' existing
pipeline. After Islapder East i~ constructed, those eastern Long Island facilities will have
two supply sources~ Iroquois and Islander East. Accordingly, on a micro basis, once
Islander East is constructed natural gas users in Suffolk County will have an additional
source of natural gas supplies.

80. On a macro IPasls, as presently configured, Iroquois provides access to natural gas
supplies from Cana~a. Once Islander East is constructed, gas facilities located in Suffolk
County and eastern ILong Island will have access to Canadian gas from Iroquois and the
Sable Island area and other domestic supply sources accessible to Algonquin's mainline
system from Island~r East. If Iroquois constructs its ELI Pipeline Project, those facilities
may indeed provide an additional access to Sable Island gas, if Iroquois constructs an
interconnection with Algonquin's system. However, the potential for duplication in
supply sources does not warrant a finding that a pipeline facility is not in the public
convenience and necessity.

81. While the Connecticut AG has repeatedly argued that this supply is much needed
by its citizens, there is no evidence in this proceeding that Connecticut customers have
expressed any interest in expanding their current natural gas requirements by committing
to fInn contracts for new capacity. The Commission has determined that the proposed
project will not impact Connecticut's existing service. Further, the proposed expansion
of capacity on Algonqllin's existing pipeline and Islander East's proposed project will
increase existing capacity in Connecticut. As stated in the September 19 order, the
Islander East and Algonquin projects will be able to increase the capacity that is available
on those pipelines in Connecticut that could potentially serve Connecticut customers
when and if potential shippers in Connecticut decide that they need to contract for more

capacity. Also, interruptible service could be established at the currently proposed
capacity level through the addition of taps in Connecticut!3 The fact that Connecticut
has chosen not to benefit at this time does not mean that the proposed project will not

72Connecticut AG rehearing request, at 15.
I

73Islander East, 100 FERC at para. 74.
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benefit Connecticu~ in the future. The Connecticut AG's request for rehearing on this
issue is denied.

7. Reliabjlity

Connecticut AG Argumen~a.

82. The Connecticut AG argues that the basic premise of the order is that Islander
East is needed bec~use two pipelines are better than one. It argues that if the
Commission assumes more is better with regard to pipelines, and that the Commission's
decision has nothing to do with the route by which any given pipeline crosses the sound.
It claims that if a new pipeline is needed simply in order to have more pipelines, the new
line could be placed in any area and should be placed in one with lesser environmental

consequences.

83. The Connecticut AG claims that there was not a single piece of evidence that the
existing Iroquois pipeline has ever failed. It argues that if reliability is such an important
benefit, the EIS or the order should include an analysis demonstrating the alleged
increase to reliability of the regional pipeline infrastructure that Islander East is suppose
to provide. It argues that it is arbitrary and capricious for an administrative agency to
approve a project with admittedly serious adverse environmental consequences,
ostensibly on the basis of increased reliability. It argues that even if one were to accept
without proof that more pipelines are good and increase system reliability, this
conclusion would ~ot in any way provide support for this particular project.

84. The Connecticut AG argues that there are numerous other projects, such as the
Blue Atlantic Pipeline and others, that can provide apparently needed increased reliablity.
It also contends that even Islander East could provide this increase in reliability without
the pronounced environmental consequences of the proposed project, by simply moving
its Connecticut landfall a few miles in either direction.

85. In response, Islander East asserts that the ColIUnission specifically considered and
rejected the Connecticut AG's arguments. It states that the ColIUnission's finding of
reliability was fully supported by the decisions of shippers who have specifically and
deliberately chosen the Islander East Project'over other available alternatives,
particularly, Iroquois' ELI Project. It contends that KeySpan Delivery Companies74 have

74KeySpan Delivery Companies include KeySpan Gas East Corporation, d/bfa
KeySpan Energy Delivery Long Island and The Brooklyn Union Gas Company, d/bfa

(continued...:
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explained that they chose to enter into precedent agreements with Islander East "to
ensure that [they] would procure new finn capacity in a timely fashion in a manner that
would enhance the reliability of [their] distribution systems and because the Iroquois ELI
Project does not offer the same reliability benefits to KeySpan as Islander East."7S It also
cites to Brookhaven Energy Limited Partnership's (Brookhaven) comments on the draft
EIS, which states that Islander East's proposal is in the public interest because of the
increased reliability of both electric and gas service on Long Island that cannot be
duplicated by the ELI System Alternative.

86. In response, Brookhaven states that the New York State Board on Electric
Generation Siting and the Environment issued it a certificate of environmental
compatibility and public need for the Brookhaven Energy facility .Brookhaven states
that alternative projiects that would involve the expansion of the existing pipeline serving
eastern Long Island could jeopardize the viability of the BroQkhaven project by
subjecting it to the prospect that its output may be involuntarily curtailed by the Long
Island Power Authority (LIP A) in periods of high load. It states that in the event of a
disruption of the only current source of gas supply to the substantial amount of gas fired
generation located in eastern Long Island, LIPA's ability to meet electric load on Long
Island might otherwise be jeopardized.

87. Brookhaven asserts that any short tenn environmental benefits produced by
expanding existing pipeline facilities on the Long Island Sound, rather than constructing
a separate new pipeline as I&lander East proposed, may be more that offset by the loss of
the environmental and other benefits of the Brookhaven Energy Project. It urges the

-Commission to recognize that any temporary environmental benefits stenuning from the
expansion of existing pipeline facilities under the Long Island Sound must be weighed
against the substantial and continuing adverse environmental and public interest impacts
that would result if Brookhaven Energy were unable to proceed with its project.

Commission Resuonse

88. A power plant currently being served solely by a single source of gas cannot serve
its customers if something happens to disrupt that source of gas. As such. those
customers will be without electricity until the pipeline is repaired and service is restored.

74(...continue,d)
KeySpan Energy Delivery New York.

75Islander East answer. at 11, g!in.g KeySpan Delivery Companies' April 23.2002

answer.
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Similarly, if an unexpected event that disrupts service to a natural gas local distribution
company that relies solely on one source of gas to serve its gas customers, those
customers will be without gas until the pipeline is repaired. If the event occurred during
the winter, those customers could be without heat for an extended period of time.
Therefore, when a second and alternative source is added to a particular area, there is an
increase in the reliability of natural gas service to that area.

89. As pointed out in the September 19 order, disruption of existing flrm service from
Iroquois for any significant period could require KeySpan Delivery Companies to curtail
service to up to approximately 124,000 natural gas customers on Eastern Long Island.
This number does not include the disruptions to the many electric customers that
presently rely on KeySpan electric generation facilities or the potential customers of
Brookhaven's future gas-generation facility.

I

90. The CoIJUnission, as well as others, including the New York PSC and New York
Reliability Council, believe it is important to plan for the single failure of any gas
pipeline. Accordingly, the Commission is reasonably assured that it is in the public
interest to approve a pipeline facility that will continue to provide service to high priority
customers in the event service from other alternative pipelines experience long tenn
disruptions. The fact that such a disruption has not occurred in the past does not mean
that the Conunission has to prove that it is likely to occur in the future to justify
approving a second pipeline. The Connecticut AG's request for rehearing on this issue is
denied.

b. -Branford Land Trust Comments

91. In tile September 19 order, tile Commission addressed Branford Land Trust's
argument that the Islander East pipeline is not needed to increase reliability of tile
pipeline infrastructure in eastern Long Island because Iroquois' existing system
interconnects with the three pipeline companies in Connecticut that could serve Long
Island.76 It argued tilat damage to any of these three pipelines could be circumvented by
routing the gas through the other two companies' lines.

92. In response, the Commission explained that it would be difficult to determine
what, if any, impact a disruption on Iroquois'" system upstream of jts Connectjcut
faciljties will have on supplies intended to be delivered to Long Island. Rerouting
capacity from other pjpelines would be dependent upon available capacjty on

76Specifically, it refers to Iroquois, Algonquin, and Tennessee Gas Pipeline Co.



20030117-0618 Issued by FERC OSEC 01/17/2003 in Docket# CPOl-384-002

Docket No. CPOI-384-002, ~ ~. -33 -

interconnecting pipelines and the feasibility of being able to get that capacity for use on

Iroquois' system.

93. The Branford Land TfUst states that the Commission inappropriately d.smisses its
argument that the interconnected nature of the pipeline system in southwestern
Connecticut provides sufficient reliability. It argues that "replacing lost capacity on the

hypothetically damaged Iroquois pipeline by delivery via the Islander [East] pipeline will
also require rerouting the capacity on the same pipeline systems."

Commission Resl2onse

94. The Branford Land Trust's argument is based on the mistaken premise that if
service on one pipeline is disrupted the gas from the damaged pipeline will need to be
rerouted to the second pipeline to provide the necessary reliability. The availability of a
second source of gas provides reliability because there will be two independent sources
of gas. If something happens to one pipeline and it is unable to deliver its capacity to the
LDC or power plant, the second pipeline can still deliver its volumes. If the second
pipeline is operating at capacity, it will not be able to take on the additional c~pacity from
the damaged pipeline but it will be able to continue to deliver its volumes. Accordingly,
Long Island consumers will continue to receive natural gas supplies.

8. In-Servjce Date

95. The Connecticut AG objects to the assertion that the Islander East pipeline is
required because it is the only project that will be r~ady in time for the 2003-04 heating
season. It states that this fact is not a reasonable factor upon which the Conmrission
could base its decision. It states that the commencement dates in the precedent
agreements are vague and approximations of possible future needs. It contends that
absent hard proof that a given commencement date is of material significance. it is
arbitrary and capricious to define the project need based upon precedent agreements
commencement dates, particularly when the company that owns Islander East is also one
of the purchasers of the natural gas under the precedent agreements and thus is on both
sides of the transactions. Additionally, it argues that because of the Connecticut
moratorium Islander East will not be getting any permit decisions from state agencies
until at the earliest June 2003. Therefore, the in-service dates advanced by Islander East
will not be met. Therefore, the Connecticut AG argues that it is erroneous for the
Commission to conclude in paragraph 61 that the meeting in-service dates of 2003-04 is
a "chief consideration" underlying the Conunission ' s decision.

Commissjon ResRon§e
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96. In its request for a comparative hearing, Iroquois argued that there were
similarities that overlap between its ELI Pipeline Project and Islander East's proposed
facilities, particularly with respect to environmental matters, and that consolidation of
common issues wolJldfoster administrative efficiency, avoid duplication of effort, and
generally serve the public interest. In response, the Conunission pointed out a
comparative hearing is inherently a time consuming resolution process. It also stated that
timely development of the necessary pipeline infrastructure and the parties stated need
for the facilities for the 2003/2004 heating season were its chief considerations in
determining that the Commission's approach not to grant a comparative hearing best
serves those purposes, as well as administrative efficiency. As such, the in-service date
was not the chief consideration in granting the certificate authorization. It was one of
two chief considerations in determining that a comparative hearing would not foster
administrative efficiency.

97. Whether Islander East will be able to construct its facility in time to meet its in-
service date is not a, detenninative factor. Whenever possible, the Commission tries to
process an applicatibn for a proposed pipeline within the time frame requested by the
applicant. The processing of a certificate application is extensive and requires in-depth
analysis of extensive data, studies, and other detailed information. Much of that
information is provided by the pipeline and other parties while the Commission is
processing the application. When the CoIrunission has detennined that there is sufficient
information in the record to detennine that the project is in the public convenience and
necessity, the Conunission will issue an order on the merits. Even after the Conunission
issues an order on the merits, however, as the case is here, the pipeline cannot commence
construction until the pipeline receives final clearance from the Director of tl:!e Office of

Energy Projects (OEP).

98. Oftentimes, a pipeline does not meet its proposed in-service date because the
preconstruction requirements take longer than expected. However, that fact does not
mean that the project is no longer required by the public convenience and necessity. As
discussed in the previous orders and above, the Commission considers numerous factors
to determine if a pipeline construction project should be approved. Those factors do not
cease to exist if the pipeline fails to meet its proposed in-service date. The Commission
believes it is essential that it act in a timely manner to allow Islander East the time
necessary to comply with the required pre-construction conditions. As stated in the
September 19 order, it is not in the public interest for the Commission to make that
possibility a certainty by failing to move forward in this proceeding in a timely manner.
The Connecticut AG's request for rehearing on this issue is denied.

9. Public Interest
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99. As stated in the September 19 order, the Commission detemrined that it was in the
public interest to issue the requested certificate authorization at that time. The
Connecticut AG interpreted this statement to mean that the Conunission believed that "it
is in the public interest to ignore the moratorium enacted by the Connecticut
legislature"!1 It asserts that the citizens of Connecticut, through their legislator, have the
right and authority to detemrine what is in their interest and have done this by enacting a
moratorium that does not ban or prohibit the project but seeks to accomplish what NEP A
required the Conunission to do, conduct a full need and environmental impact study
before examining which, if any, projects can satisfy the legitimate needs of Long Island
with the least environmental damage.

Commission ResRonse

100. As stated in the September 19 order, in enacting the NGA, Congress placed
ultimate authority for detemrining the location of interstate pipelines with the
Commission, "a federal body that can make choices in the, interest of energy consumers
nationally ."78 As stated, the Commission has complied with NEP A and has completed
the environmental impact study and determined that the Islander East Project is an
appropriate project to satisfy the needs of Long Island consumers.

10. One pjneline Alternatjye

101. The Connecticut AG also objects to the statement in the order that it contends
indicates an objection to a one-pipe alternative because the relevant private companies
have not evinced a willingness to work together. Without any cites to any legal authority
or any legal argument, it states that if the Commission tells the companies that they can
work together, they will fmd a way to do so.

Commjssion Resnonse

102. In the September 19 order, the Commission discussed the possibility of a one
pipeline alternative for the portion of the Iroquois' ELI and Islander East's projects that
use the same route in the Central Pine Barrens on Long Island. The Commission did not
state, nor does it support, a one pipeline alternative for the portion of the projects that
cross Long Island Sound. Even assuming, for argument sake, that only one pipeline

77Connecticqt AG's rehearing request, at 17

78~ National Fuel Gas Supply Corp. v. Public Service Comm. of NY. 894 F .2d

571 at 579 (2nd Cir. 1990)
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would be built for the combined capacity of Iroquois' ELI and the Islander East Projects,
that pipeline would have to be a facility similar to the proposed Islander East Project. An
alternative similar to the ELI System Alternative that would use the existing Iroquois'
facility cannot accomplished the policy goals satisfied by a second pipeline similar to the
proposed Islander East Project.

11. Federal. State. and Local Permits

103. The September 19 order stated that any state or local pennits issued with respect
to the jurisdictional facilities authorized must be consistent with the conditions of the
certificate. It explained thatl the Conunission encourages cooperation between interstate
pipelines and local authorities. However, the Commission pointed out that state and
local agencies, through application of state or local laws, may not prohibit or
unreasonably delay the construction or operation of facilities approved by the
Conunission.79 Additionally, in the September 19 order, Environmental Condition No.
42 required that Islander East fIle documentation concerning its CZMA certificates of
consistency from C:onnecticut and N ew York before it commenced construction of the
facilities.

104. In response, the Connecticut AG states that the Conunission does not have the
authority to direct the results of state regulatory pennit programs in contravention of state
and federal law .It argues that to the extent the order is interpreted as requiring the
Connecticut authority to approve pem1its under the CW A or under the CZMA, the order
is invalid. It argues that these pennits have the same force and validity under federal law
and cannot be preempted by the Commission. Citing PUD No. 1 v. Washington De12t.
Of EcologJ: (£1lJ2),80 the Connecticut AG states that:

[t]he United States Supreme Court has already addressed this issue in a
case involving the interplay between the CW A and the NGA and

79~~, Schneidewind v. ANR Pipeline Co., 485 U.S. 293 (1988); National
Fuel Gas Supply v. Public Service Commission, 894 F.2d 571 (2d Cir. 1989); and
Iroquois Gas Transmission System, L.P., ~ g!., 52 FERC 11[ 61,091 (1990) and 59 FERC

<]I 61,094 (1992).

8°511 U.S. 700 (1994)
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concluded: " [Section} 40 1 of the Act requires States to provide a water

quality certification before a federal license or pennit can be issued. .. "8}

105. The Connecticut DEP Commissioner claims that the order violates the United
States Constitution by usurping power that belongs to the States. It contends the
Conunission ignored the CZMA application procedure where Islander East needs to
provide the Commission with certification that the project complies with the state's
approved CZMA program. It states that Connecticut objects to Islander East's certificate
and that the proposed activities are inconsistent with Connecticut's federally approved
Coastal Zone Management Plan. On October 15, 2002, the Connecticut DEP issued its
denial of Islander East's request for a CZMA consistency determination.

106. The Connecticut DEP Co11Unissioner claims iliat this leaves ilie Co11Unission in
the awkward position of having issued the certificate prematurely and iliat it now must be
revised to reflect ilie implications of the Connecticut DEP's objections to CZMA
certification. Similarly, the Connecticut DEP Commissioner argues iliat the Co11Unission
can not issue a certificate for Islander East's project unless and until a water quality
certification has been provided under the CW A. The Connecticut DEP Co11Unissioner
also cites to £!.LQ, to support its contention that State certification is required before a
federal license or pemrit can be issued. It argues that ilie CZMA and CW A are federal
requirements and cannot be preempted by ilie Commission. Therefore, it concludes that
the order is invalid.

107. The Central Pine Barrens Joint Planning and Policy Commission argues that the
Commission's action is a gross violation of state law. It states that it represents an
unacceptable amount of clearing. It contends that New York' s Environmental
Conservation Law prohibits development in the Core Preservation Area unless a
hardship pennit is issued. Therefore, it argues that the amount of clearing proposed by
Islander East is illegal under State law.

Commj~~iQn B~sl2onse

108. Generally, the Connecticut parties raise two issues here. One concerns the
Commission's authority concerning state pemrits issued under the CZMA and the CW A.
The other concerns federal preemption over state and local permits.

8! ~ Connecticut AG's rehearing request, at 18.
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109. Concerning state and local pennits, for over ten years, citing the Supreme Court's
ruling in Schneidewind v. ANR Pil2eline Co. (Schneidewind),82 the Commission has
included language in virtually every order in which a construction certificate is issued,
including the September 19 order issued here, explaining its policy requiring applicants
to cooperate with state and local agencies, but noting that such agencies may not,
"through the application of state and local laws, ...prohibit or unreasonably delay the
construction of facilities approved by the Commission."

110. In Schneidewind, the Court ruled that Michigan's regulations aimed at regulating
activities of a natural gas company was preempted by the NGA. In National Fuel Gas
Sul2p:l~ CoQ2oration v. Public Service Commission of the State of Newy ork (Nation~l
~),83 the court specifically addressed the issue of a state's ability to impose additional
requirements on a pipeline construction project authorized by the Commission.
Specifically, in National Fuel, the court reviewed the theories under which federal
preemption of State law may be found, and held that a New York statute requiring an
interstate pipeline to apply for and obtain a certificate of environmental compatibility
from the New York PSC was preempted by the NGA on the grounds that either the NGA
explicitly vested exclusive jurisdiction in the Commission to regulate interstate pipeline
facilities or Congress had so occupied the field of regulation of interstate pipelines by
enactment of the NGA that there was no room for the states to regulate.84 Accordingly,
the court held that the pipeline did not have to comply with New York's regulatory
scheme.

111. Shortly after National Fyel was decided, the Commission, citing that case, found
that a New York State Constitutional provision which would prohibit the taking of land
for a pipeline route through State Reforestation Lands was preempted by the NGA,

82485 U.S. 293 (1988).

83894 F.2d S71(2nd Cir. 1990).

84The court noted that Congress established the Commission as "a federal body
that can make choices in the interests of energy consumers nationally," and reasoned that
because the Commission "has authority to consider environmental issues, states may not
engage in concurrent site-specific environmental review. Allowing all the sites and all
the specifics to be regulated by agencies with only local constituencies would delay or
prevent construction that has won approval after federal consideration of environmental
factors and interstate need, with the increased costs or lack of gas to be borne by utility
consumers in other states." National ~, 894 F.2d at 579.
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which vests sole aqthority to deternrine an interstate pipeline route in the Corrunission.8s
Subsequently, the Commission explained its policy of encouraging applicants to
cooperate with State and local authorities, stating:

Although the Natural Gas Act and the regulations promulgated by the
Conm1ission pursuant to that statute generally preempt state and local law,
the Conm1ission has encouraged applicants to cooperate with state and
local agencies with regard to the siting of pipeline facilities, environmental
mitigation measures, and construction procedures. This is especially true
with regard to the Commission's Stream and Wetland Construction and

Mitigation Procedures which require pipelines to apply for state-issued
stream crossing pennits. However, the Commission's practice of

encouraging cooperation between interstate pipelines and local authorities
does not mean that those agencies may undermine through their regulatory
requirements, the force and effect of a certificate issued by the
Commission.86

112. With regard Ito a local authority's denial of a pennit to a pipeline to conduct
regulated activities iwithin the town because the local agency thought another route was
superior to the Con1mission-approved route, the Commission stated that the NGA
"preempts state and local law to the extent the enforcement of such laws or regulations
would conflict with the Commission's exercise of its jurisdiction under the federal
statute. ,,87 The Commission further explained:

[a] st~te or local agency may challenge a Commission decision by filing a
timely request for rehearing and appealing a Commission decision to the
courts. A state or local agency may not use its regulatory power to
challenge a decision by .this Commission.88

85Iroquois Gas Transmission System, L.P., 52 FERC <Jr 61,403-404.

86Iroquois Gas Transmission System, L.p., 59 FERC 161,094, at 61,346-47
(1992).

87Id. at p. 61,360. ~ ~ Maritimes & Northeast Pipeline, L.L.C. (Maritimes),

81 FERC <J[ 61,1661 at 61,728-31 (1997)

88Id.
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In sum, as held by the court in National Fuel, the NGA preempts state and local agencies
from regulating the construction and operation of interstate pipeline facilities.89

113. That a state or local authority requires something more or different than the

Conunission, however, does not make it unreasonable for an applicant to comply with
both the Commission's and another agency's requirements. It is true that additional state
and local procedures or requirements could impose more costs on an applicant or cause
some delays in constructing a pipeline. However, not all additional costs or delays are
unreasonable in ligl11t of the Commission's goal to include state and local authorities to
the extent possible in the planning and construction activities of pipeline applicants. A
rule of reason must govern both the state's and local authorities' exercise of their power
and an applicant's bona fide attempts to comply with state and local requirements.9o

114. If a conflict arises, however, between the requirements of a state or local agency
and the Commissio~'s certificate conditions, the principles of preemption will applyand
the federal authorizrtion will preempt the state or local requirements. The Commission
cannot act as a referee, on an ongoing basis, between applicants and state and local
authorities regarding each and every procedure or condition imposed by such agencies.
In the event compliance with a state or local condition conflicts with a Commission

certificate, parties may bring the matter before a Federal court for resolution.91

115. While state and local pem1its are preempted under the NGA, state authorizations
required under federal law are not. The Conunission routinely issues certificates for
natural gas pipeline projects subject to the federal permitting requirements of the CZMA
and CW A.92 This avproach is founde9 on practical grounds. In spite of the best efforts
of those involved, it is often impossible for an applicant to obtain all approvals necessary
to construct and operate a project in advance of the Conunission's issuance of its

89894 F.2d ati575-56 (setting forth circumstances under which the Supremacy
Clause of the Constitution. Article VI, clause 2, provides for preemption of State and
local law).

9OMaritimes, 81 FERC at 61,730-31

91~

92~, ~, Gulfstream Natural Gas System, L.L.C., 94 FERC IJI 61,185 (2001);
Florida Gas Transmission System, 90 FERC IJI 61,212 (2000).
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certificate. This happens for many reasons. For instance, section 307 of the CZMA,93
provides ~t "[a]t the earliest practicable time, the state or its designated agency shall
notify the Ifederal agency concerned that the state concurs with or objects to theI
applicant's ~onsistency certification." This section further provides that "[i]f the state or
its designated agency fails to furnish the requested notification within six months after
receipt of its copy of the applicant's certification, the state's concurrence with the
certification shall be conclusively presumed." In some cases, these deadlines are not met
for whatever reason.

116. The regulations implementing the CZMA take this, and other, eventualities into
account by providing that "[t]ederal agencies should not delay processing applications
pending receipt of a State agency's concurrence."94 That is exactly what the Commission
has done here in processing Islander East's application and issuing a certificate, the
exercise of the authority thereunder of which is conditioned upon, among other things,
issuance of a detennination of consistency with Connecticut's and New York's coastal

management plan.

117. The ~alidity of this approach was approved under a similar statute in City of
Gral2evine. cTexas v. DOT .95 In that case, the Federal A viation Administration (F AA)

approved alproposed runway before completion of the review process required by the
National Historic Preservation Act (NHPA). To ensure compliance with the NHPA, the
F AA conditioned its approval of the runway upon completion of the N HP A review. The
court reject~d a challenge to the validity of this approach, concluding that "because the
FAA 's approval of the West Runway was expressly conditioned upon completion of the
section 1 061 process, we find here no violation of the N HP A ."96 Here, Islander East's
authorizatiJn to construct its proposed facilities is conditioned ~n its receiving its CZMA
certificatioq from.New York and Connecticut.

118. As s~ated, the Connecticut AG and the Connecticut DEP Commissioner cite to the
Supreme Courts ruling in £!.}j2 to support their argument that the Commission can not
issue a certificate to Islander East until Connecticut issues a decision under the CZMA
and a pernUt under the CW A. Their reliance on f!!l? is misplaced. In £!.}j2, the

9316 ~.S.C. § 1456(c)(3)(A).

9415 ~.F.R. § 930.63(c) (2001).

9517 f.3d 1502 (D.C. Cir. 1994).

96Id. ~t 1509.-
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Supreme ourt addressed the issue of whether a state could condition a CW A pernllt on
the mainte ance of specific minimum stream flows to protect salmon and steelhead runs.
In the bac~ground section of the opinion, the Court discusses requirements of CW A
section 40] .While it states that the CW A "requires States to provide a water quality
certificatiop before a federal license or permit can be issued," it goes on to explain that

"[s]pecific~ly, [section] 401 requires an applicant for a federal license or pernllt to
conduct an¥ activity 'which may result in any discharge into the navigable waters' to
obtain fro~ the State a certification "that any such discharge will comply with ..." the
CW A.97 Islander East is required to fulfill all Federal permitting and certification
requireme~ts before it can commence construction, including CZMA and CW A
requirements. Accordingly, while the Commission has issued its certificate, Islander East
cannot con)rnence construction of the approved facilities until it complies with all
required Federal permits. This is consistent with the court's ruling in E!IQ.

119. We note that on November 14,2002, Islander East filed a notice of appeal of
connectic t t DEP's decision with the Secretary of Commerce. Only time will tell whether
the Secret of Commerce will affinn or overturn Connecticut DEP's objections to
Islander E t's consistency detennination or whether Islander East will be required to
revise its ptoject in order to obtain a consistency detennination from the Connecticut
DEP. Nev~rtheJess, until Islander East obtains the necessary approvaJs under the CZMA
and the CVf A, it cannot exercise the authorization granted in the September 19 order to
construct a..d operate its project. Meanwhile, Islander East can concurrently work
towards cotnplying with the other pre-construction conditions imposed in the
September i19 order.

12. Constitutional Argyments

a. Eleventh Amendment

120. Gen*rally citing Seminole Tribe of Fla. v. Florida (Seminole TriQe)9S without any

legal analYE;iS, the Connecticut AG argues that "a state's sovereign immunity can be
overridden nly under a valid constitutional power ."99 It contends that the land
underlying e Long Island Sound is owned by the respective states, New York and
Connecticu~, not the federal government. It states that from the high tide mark on the.

~07.
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Connecticut side of the Sound to the border with New York, the submerged lands under
the Sound belong to, and are held in trust by, Connecticut for the sake of its citizens. It
contends that no activity can occur on these public lands, without Connecticut's
pem1ission. Specifically, it states that Islander East will need a Structures and Dredging
pem1it under Connecticut law and that no such permit has been issued. It argues to the
extent the order states that all state permits must be consistent with the CoIrunission ' s

authorization and cannot prohibit or delay the project, it is illegal and unconstitutional.

121. In response, Islander East states that the Connecticut AG's argument that its

consent is required before any activity can occur on the state trust lands is misguided. It
states that the NGA occupies the field of natural gas regulation to the exclusion of state
law, and therefore preempts state law that attempts to regulate within that field.1oo
Islander East contends that federal courts have also held that state laws that could disable
or render the eminent domain provisions of the NGA or Federal Power Act
unenforceable are preempted.JoJ Finally, it argues that a state may not use its own laws to
frustrate the effectiveness of federal statutes. JO2

Commission Res12ons~

122. As discussed above, the Supreme Court's ruling in Schneidewind and the District
Court ruling in National Fuel demonstrate that the NGA preempts state and local
agencies from regulating the cE>nstruction and operation of interstate pipeline facilities.
In Seminole Tribe, Congress passed the Indian Gaming Regulatory Act (Gaming Act)
under the Indian Commerce Clause. The Gaming. Act allowed Indian tribes to conduct
certain gaming activities only in conformance with a valid compact between the tribe and
the State in which the gaming activities are located. Under the Gaming Act, states have a
duty to negotiate in good faith with a tribe toward the formation of a compact, and the
tribe may sue a state in federal court in order to compel performance of that duty. The

]00~ Schneidewind v. ANR Pipeline Co., 485 U.S. at 300 (1988).

JOIQ.!ing Tennessee Gas Pipeline Co. v. Mass. Bay Transportation Authority, 2
F.Supp. 2d 106, 111 (D. Mass 1998); Pub. Util. Dist. No. 1 ofPend Oreille County v.
FPC., 308 F.2d 318, 323 (D.C. Cir. 1962), ~ denied, 372 U.S. 908 (1963).

JO2Q1ing Stockton v. Baltimore & N.Y.R.Co., 32 F.9, 17-18 (CCNJ 1887)(finding
that .'[t]he constitution. and al11aws made in pursuance thereof are the supreme law of
the land; for, if the consent of a state is necessary. such state may always, in pursuit of its
own interes,ts refuse its consent, and thus thwart the plain objects and puIposes of
constitution !I).



20030117-0616 Issued by FERC OSEC 01/17/2003 in Docket# CPOl-384-002

Docket.No. CPOI-384-002, ~ ~. -44 -

Supreme Court held that the Gaming Act violated the state's sovereign immunity and that
the Eleventh Amendment prevents Congress from authorizing suits by Indian tribes
against the State to enforce leg~slation enacted under the Indian Commerce Act.

123, In Seminole Tribe, the Court states that:

The Eleventh Amendment provides: "The Judjcial power of the United
States shall not be construed to extendCto any suit in law or equity,
conunenced or prosecuted against one of the United States by Citizens of
another State, or Subjects of any Foreign State."JO3

The NGA does not address "any suit in law or equity" against a state. Therefore, the
application of the Eleventh Amendment and the Court's ruling in Seminole Trib~ has no
significance here. NGA preemption over state law and pennits evolves from the
Supremacy Clause. As the Court stated in Schneidewind:

[t]he circumstances in which federal law pre-empts state regulation are
familiar. ...The NGA has long been recognized as a "comprehensive
scheme of federal reguJation of all wholesales of natural gas in interstate
corrunerce." The NGA confers upon the FERC exclusive jurisdiction over
the transportation and sale of natural gas in interstate corrunerce. FERC
exercises authority over the rates and facilities of natural gas companies
used in this transportation and sale through a variety of powers. 104

b. Tenth Amendment

124. The Connecticut AG and the Connecticut DEP Conunissioner also argue that
public trust land is owned by the people through their respective state governments and
cannot be subject to seizure by a for-profit private company for its own purposes.JOS
They claim that no federal court has held that a Conunission certificate authorizes a
utility company to override the Tenth Amendment to the Constitution and seize state
land. Therefore, it argues that the order overreaches the power of the Commission,

i

1°3517 U.S. at 54.

1°4300-301 cites omitted,

JOSSirniIarIy, the Branford Land Trust questions whether promoting market
efficiency can provide suffi<tient justification for giving private, non-profit corporations
the power to seize the property of private individuals and organizations.
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intrudes on the sovereignty of the state, and violates the Tenth Amendment to the United
States Constitution. The Connecticut DEP Commissioner makes a similar argument.

125. In response, Islander East contends that the power of eminent domain is vested in
the federal government as an element of sovereignty, and may be exercised in the
enjoyment of the powers conferred upon the federal government by the Constitution.IO6
It states that there is no question .that the United States may take property owned by a
State. It asserts that the federal government, as well as federal agencies to whom the
power of eminent domain has been delegated, can condemn property owned by a state

over the State's objection.IO1

126.
Court:

Islander East also points out that as explained by the United States Supreme

[i]f the right to acquire property. ..may be made a barren right by the
unwillingness of property-holders to sell, or by the action of a State
prohibiting a sale to the Federal Government, the constitutional grants of
power may be rendered nugatory , and the government is dependent for its
practical existence upon the will of a State. ...This cannot be.1os

127. Islander East states that the Tenth Amendment provides that, .'powers not
delegated to the United States by the Constitution, nor prohibited by it to the states, are
reserved to the states respectively, or to the people.'tl09 Islander East asserts that by its
tenns, the Tenth Amendment is facially inapplicable, because the power at issue here is
expressly granted to the federal government. It contends that there can be no doubt that
the Constitution delegates to Congress power over interstate cornrnerce.1l0

106hiti!l.g Kohl v. United States (Kohl). 91 U .S. 367. 372 (1876).

IO7hiti!l.g 14.. at 373, United States v. South Dakota, 212 F.2d 14 (8th Cir.
1954)(approving the taking of state land for airforce base); United States v. New York,
160 F.2d 479 (2nd Cir. 1947)(pennitting a temporary easement across state parkland for

railroad purposes); Minnesota v. United States, 125 F.2d 636 (8th Cir. 1942)(allowing
the taking of state land for Indian reservation).

lo8ls1ander East's answer at 18, Quoting Kohl, 91 U.S at 371.

IO9C .. U ~
C d XLltJng .~.! onst. amen. .

))O~ u.s. Const. Art. I, § 8, cl. 3 (providing that "[t]he Congress shall have

(continued...
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128. Islander East also asserts tl1at it is equally well-established tl1at the transportation
of natural gas from state to state is interstate commerce and in the public interest.111 It
states that Congress exercised its power over tl1e transportation of natural gas by enacting
the NGA and that pursuant to its express power to regulate interstate commerce,

Congress may delegate the federal power of eminent domain to a private corporation,Jl2
such as in NGA section 7(h). Islander East asserts that the delegation necessarily extends
to public or state property unless Congress expressly restricts that power .

129. Islander East further states that if a natural gas pipeline company cannot condemn
property owned by a state. then the state can substantially raise the cost of a project.
unreasonably delay a project or perhaps prevent it altogether. It contends that in this
proceeding. Connecticut asserts its own parochial interests in an effort to frustrate the
will of Congress and the public interest by depriving consumers of additional supplies of
natural gas. It states that through the NGA. Congress allowed for delegation to natural

gas companies the power of eminent domain in order that the company could "comply
with [Conunission's] requirements as well as with all phases of the statutory scheme of

regulation."IJ3

130. Islander East states that a natural gas pipeline company that holds a FERC
Certificate and commences an action under NGA section 7(h) to condemn property
owned by a state is acting on behalf of the federal government to implement a decision
that the pipeline project serves the national interest. Thus, "lands are subject to be taken
by eminent domain" by a natura] gas pipeline company acting pursuant to a Commission

)JO(...continued)
Power to. ..regulate Commerce with foreign Nations, and among the several States, and
with the Indian Tribes.").

J]).Qling Thatcher v. Tennessee Gas Transmission Co.(Thatcher), 180 F.2d 644,
646 (5th Cir. 1950)(stating that .'[t]here can be no quarrel with the statement that the
transportation or movement of natural gas. .0. is interstate commerce"), ~ denied, 340
U.S. 829 (1950).

)12£iling Southern Pacific Transportation Co. v. Watt, 700 F.2d 550,554 (9th
Cir), ~ denied, 464 V.S. 960 (1983).

J J 3hiling Thatcher, 180 F .2d at 64 7.
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certificate. 114 Islander East also states that the Connecticut AG suggests that the State of

Connecticut's sovereign immunity would be violated by the condemnation of the public
trust lands. Islander East contends that case law makes clear iliat sovereign immunity is
not a bar to the exercise of the federal power of eminent domain with respect to lands
held in trust by a state.

Commission ResRonse

131. In NGA section 7 ( c ), the Congress gave the Commission jurisdiction to detennine
if the construction and operation of proposed pipeline facilities are in the public
convenience and necessity. Once the Commission makes that detennination, in NGA
section 7(h), Congress gave the natural gas company authorization to acquire the
necessary land or property to construct the approved facilities by the exercise of the right
of eminent domain if it cannot acquire the easement by an agreement with the landowner.
The Commission itself does not grant the pipeline the right to take the property by
eminent domain. We find IsI~der East's response to the Connecticut AG's argument

persuasive.

B. Central Pine Barrens

132. In the September 19 order, the Commission discussed Islander East's proposed
Calverton Lateral Route and Calverton State Route 25 Alternative recommended in the
final EIS. The Commission pointed out that tlle Calverton Lateral Route would go
through a developing subdivision. Based on tlle infonnation available at tlle time of the
September 19 order, tll~re were eleven residences witllin 50 feet of the Calverton Lateral
Route. The developer of the Meadow crest subdivision stated that 15 homes were
completed and an additional 36 would be constructed by the close of 2002. Additionally,
there were eight planned residences tllat would be impacted by the proposed Calverton
Lateral Route in the Spring Meadow subdivision.

133. In light of the development, the Conunission detennined that the Calverton State
Route 25 Alternative was the preferred route. The alternative would minimize the length
of the lateral, maximize the use of existing rights-of-w",y, and minimize impacts to new
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residential areas.))s The Commission explained that it prefers pipeline :routing along
existing road or utility rights-of-way, whenever possible, over creating a new greenfield
pipeline right-of-way, especially through residential areas.

134. In response to concerns that the alternative would impact wetlands and
endangered and special concern species, the Commission stated that the Calverton State
Route 25 Alternative does not cross any identified National Wetland Inventory mapped
wetlands, and the area of species habitat along the alternative would be avoided by the
use of an HDD crossing of Horn Pond and the suITounding area. The Commission
explained that by routing the lateral along State Route 25, the pennanent right-of-way
would abut the road right-of-way and avoid further fragmentation of the Core
Preservation Area (CPA). Further, the alternative would avoid the unfragmented areas
identified by the Pine Barrens Society as being located north and south of State Route 25.
since activities would be limited'to a 60-foot-wide colTidor adjacent to the road.

135. Numerous individuals filed letters requesting that the Commission reconsider its
decision to route the pipeline along the Calverton State Route 25 Alternative expressing
concerns about the amount of clearing of trees that will be required. Numerous letters
echo previous concerns regarding the alternative's impact on wetlands and endangered
species. Ginny Fields, a Suffolk County Legislator, states that the Pine Barrens is located
above the sole aquifer and source of drinking water for portions of Suffolk County. She
states that it is imperative not to impact a sole source of drinking water to avoid
impacting the construction of twelve homes.

136. As discussed in the September 19 order, tl}e Calverton State Route 25 Alternative
is the Conunission ' s preferred route because it will limit the impact on numerous existing

and proposed residences. Further, the route will run parallel to an existing road and will
not fragment the CP A. It will not impact any wetlands or endangered species.
Additionally, the final EIS discusses the Suffolk County aquifer and determines that the
adherence to the procedures discussed in the final EIS would provide adequate protection
for the aquifer. We also note that Environmental Condition No.13 requires that Islander
East, among other things, notify the Suffolk County Department of Health Services of
activities that will occur in the aquifer protection area.

137. Ine
Commissic

unaccepta1:
Conservau

Central Pine Barrens Joint Planning and Policy Commission states that the
In's action is a gross violation of state law. It states that it represents an
Je amount ofcledring. It contends that New York's Environmental
Dn Law prohibits development in the core area unless a hardship pem1it is

I

JJSFinal EIS at 4-26- 4-29.
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issued. Therefore, it argues that the amount of clearing proposed by Islander East is
illegal under State law. Finally. it requests that the Commission require that Islander East
purchase land to be placed in government ownership to replace the cleared land.

138. The Sustainable Energy Alliance of Long Island contend that the objection of one
developer cannot be allowed to undennine what is ultimately in the public interest. It
asserts that the Commission should ensure that all measures will be taken to comply with
the strict guidelines imposed in the Pine Barrens Act.

139. As discussed above, if a conflict arises between the requirements of a state or local
agency and the ColIUnission's certificate conditions, the principles of preemption will
apply and the federal authorization will preempt the state or local requirements. In the
event compliance with a state or local condition conflicts with a ColIUnission certificate,
paftjes may bring the matter before a Federal court for resolution.1 !6 While state law is

preempted by the NGA, Environmental Condition No.39 requires that Islander East
consult with the Central Pine Barrens CoImnission concerning the construction through
this area. Finally, any issues concerning compensations should be discussed and
addressed at easement negotiations or during the eminent domain proceedings.

140. The New York State Office of Parks, Recreation and Historic Preservation filed a
letter expressing concern about the impact the proposed route would have on
Brookhaven State Park along the William Floyd Parkway. It states that if the right-of-
way is reduced to 60 feet wide and will be completely within parkway right-of-way, then
construction in that area would be acceptable. It also states that the Calverton Lateral
alternative would be acceptable if it is contained in the State Route 25 righ!-of-way and if
intrusion into park land is avoided to the greatest extent possible. With the above
mentioned terms, constructi<i>n in the area would be acceptable to the New York State
Office of Parks, Recreation and Historic Preservation. As modified in the final EIS, and
adopted in the September 19 order, the current route is in accord with these requirements.

c. Other Environmental Issues

141. Sev�~ral parties and individuals raised comments concerning the final EIS. On
September 30, 2002, the EP A filed a letter s~mmarizing its review of the final EIS. The
letter generally requests further information and comments on numerous aspects of the
final EIS. On December 11, 2002, Islander East filed supplemental information, among
other things, to update its consultations with various state and federal agencies. The

116See Maritimes, 81 FERC at 61, 730-31.
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December 11 filing also provides additional information and addresses concerns raised
by the EPA in its September 30 letter.JJ7

1. Final EIS Executive Summary

142. CT Stop the Pipeline (CT STP) questions various statements in the final EIS
Executive Sununary that it contends are inaccurate. For example, it states that the
Executive Sununary states that Connecticut will benefit. It disagrees and wants the
statement removed from the EIS. It also argues that the acreage of potential offshore
impact listed in the Executive Summary is inaccurate due to additional impacts from
sedimentation, drilling mud releases, and anchor scars and should be revised to reflect
those impacts.

143. As addressed in the September 19 order and above, the fact that Connecticut
currently does not have contracts for service off the proposed pipeline does not mean that
Connecticut will not benefit in the future when and if consumers in that state need to
contract for service from the pipeline. The offshore acreage affected by the construction
is an estimation based on modeling and using available data, and as such, is not an exact
calculation. Further, we note that once the final EIS is issued the Conunission does not
modify the document. We do not believe the concerns raised by CT STP warrant any
changes to the final EIS.

2. ModeJingLOffshore Imuacts

144. The September 19 order discussed the computer model Islander East conducted of
potential spoil mound erosion. The Conunission stated it agreed with the conclusion in
the final EIS that the modeling effort adequately addressed the impact to the sediment
mounds from a likely, foreseeable storm event and took that into consideration when it
determined that Islander East's. proposed project would be an environmentally acceptable
action. However, the Conunission determined that if a non-typical stonn event were to
occur during construction, there may be some unanticipated damage. As such, it required
that Islander East run the offshore sedimentation model on the shallower sections of the
spoil moulllJs. The purpose of the additional modeling was to provide the basis for
subsequenuy determining damages in the unl.ikely event of a non-typical storm.

145. Several paities question the validity and extent of the offshore modeling. The
Connecticut AG specifically refers to the Commission's requirement that Islander East
conduct further modeling to adequately detennine near shore areas that should be

J17~ Islander East's December 11 filing, Section I at tab 10.
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monitored for potential sedimentation impacts. It contends that the EIS cannot be
considered complete when the model has not been run and the information reviewed.
The Branford Land Trust also contends that there is a significantly high probability that
the dredged sediments will be exposed to larger erosive and dispersive forces than were
used by Islander East to analyze the dispersion of sediments on nearby productive
shellfish habitat.

146. As stated, the Commission detem1ined that the modeling reviewed in the final EIS
was sufficient to analyze the reasonably foreseeable impact of the project as required by
NEPA. The additional modelipg was required solely to create a basis for detem1ining
subsequent damages that the pipeline may be responsible for in the event there is more
damage than anticipated. As stated in the September 19 order, any damages caused by
the construction of the project are the responsibilhy of the pipeline company, regardless
of whether the impacts were anticipated through modeling or occurred due to unexpected
conditions.

147. TheEPA raises numerous issues and requests further information concerning
Islander East's modelings to predict offshore impacts that it claims were not included in
the final EIS. The final EIS does not restate or include all of the data in the public file,
but rather is a tool to summarize.and analyze potential impacts associated with the
proposed project. Several documents in the record provide the details requested by EP A
for such offshore issues as computer modeling data for sediment dispersion, soil physical
properties and the relationship to trench size, trench spoil transport and placement,
modeling inputs related to storm events, sediment fate and transport along the plowed
trench, and turbidity and resuspended sediments.118 Further, Islander East provides
additional information in response to the EPA's letter in its December 11 filing. We find
that these documents sufficiently address the EP A's concerns.

3. Limited Adverse Irnnacts

148. CT STP points out that the final EIS states that anchor depressions could persist
for years and that seabed depressions are long-term impacts. It argues that the final EIS
failed to consider these significant long-term impacts when it determined that the
Islander East project would have I'limited adyerse" environmental impact.

JJ~he documents include: a report entitled, 'tOn the Erosion and Transport of
Sediments Displaced by the Construction of the Islander East Natural Gas Pipeline
Across Long Island Sound: A Continuing Investigation," filed with Commission on July
18, 2002; a report entitled "Dredged Material Mound Dispersion Analysis Using
LTFATE," filed with Commission on July 29, 2002.
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149. CT STP also argues that it is important that the Commission specify that the
temporary construction right of way and extra work areas in forested areas will take at
least 100 years to return to pre-construction conditions, especially if mature trees will not
be replanted in these vicinities. It states that deforestation and degradation to area
wetlands should be classified as long term, not limited or able to be mitigated.

150. Similarly, the EPA states that it cannot agree with the conclusion that the
construction and operation of the pipeline would result in limited adverse environmental
impacts. It cites to impacts to 3100 acres of open water, 125.5 acres of forested habitat,
including forested wetlands, and 83.1 acres of open land.

151. In response, Islander East states that it engineered its pipeline to minimize impacts
on environmentally sensitive resources such as wetlands and waterbodies, and has
revised its construction plans to use techniques that will reduce disturbance to marine life
and threatened and endangered species. It states that it also intends to use the mitigation
measures described in its Erosion Sedimentation and Control Plan, such as adhering to
fisheries' timing windows for waterbodies construction, minimizing construction rights-
of-way widths in wetlands, installing temporary sediment barriers and pennanent erosion
control, minimizing duration of construction in wetlands and waterbodies, restoring the
right-of-way to preconstruction contours, and revegetation of the right-of-way. It
contends that these are proven pipeline construction methods that have been used in both
onshore and offshore activities.

152. The final EIS specifically states that "[t]he establishment of new and expanded
rights-of-way would result in long-tenI1, unavoidable impacts." It also states that "loss of
forests in the construction right-of-way would require 25 to 150+ years for full recovery
from preconstruction levels" and that "offshore impacts to live bottom would generally
be long tenI1."119 The final EIS acknowledges these long-tenI1 impacts and took them
into consideration when it determined that the overall project will have limited adverse
environmental impacts.

4. Restoratjon of Oyster Beds

153. The Connecticut AG also contends that the Conunission failed to demonstrate that
damaged o"ster habitat can be replaced. It states that without a nearshore sedimentation
impact anaJvsis, there is no data to detennine what damage this project will cause and
without a mitigation plan there js no means to review the proposed methods of dealing
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with the very damage it cannot yet evaluate. Similarly, in its October 15, 2002 CZMA
detem1ination letter. the Connecticut DEP concludes that the project would "irrevocably
alter and permanently destroy" shellfish habitat, that "on-site mitigation to restore oyster
beds is not possible," and that reseeding efforts would fail due to a lack of a firm, hard
substrate for oyster spat to set and grow.

154. Infonnation provided on the National Oceanic and Atmospheric Administration's
(NOAA) Coastal Services Center website indicates that oyster attachment sites include
almost any hard surface such as other living oysters, oyster shell, rocks, docks, pilings,
and glass bottles, and that oyster larvae may preferably select oyster shell as a substrate.
The website goes on to state that commercial oyster harvesters often "seed" areas with
oyster shell (called "culch") to promote spat settlement.120 This infonnation indicates that
appropriate site preparation of disturbed areas (e.g., replacement with oyster shell or
other hard surface) could serve to mitigate impacts of oyster beds, averting the
"permanent destruction" of shellfish habitat claimed by the Connecticut AG and DEP.
Therefore, the Commission is reasonably assured that, if necessary , Islander East can
replace the damaged oyster habitat.

5. Wetland Issues

155. Numerous parties and individuals raised issues concerning the project's impact on
wetlands. In its comments, the EP A contends that the final EIS lacks detailed
information necessary to understand the direct, indirect, and secondary impacts to
wetlands and waters associafed with the proposed project. It states that the analysis
lacks detailed information on the specific locations, functions, and values of the wetlands
and aquatic ecosystems impacted by the project. It asserts that the lack of detailed
informatioQ on the quality of the wetlands and other aquatic ecosystems impacts makes it
difficult to determine the relative impacts of various alternatives. The FWS requests that
Islander East perfonn field delineations for wetlands that would be impacted by potential
route variations prior to selecting a final route.

156. In response, Islander East states that where survey access was available, it

completed wetland delineation in accordance with the COE's Wetlands Delineation
Manual, and, in Connecticut, according to the Connecticut state delineation criteria. It
asserts that NEP A regulations do not require. that all of the detailed studies be included in

J20 !lttl2:llcsc.noaa.~ov/acebasin/sl2ecgal/oxster.htm See also NOAA's Hudson

Raritan Esruary Oyster Bed Restoration Project web page at

yster .htm
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t11e EIS, but they are typically analyzed and studied. Islander East also points out that
while the pipeline construction will temporarily disturb wetlands, no wetlands will be
permanently filled and the project will not result in a net loss of wetlands.

157. As stated in the final EIS, wetlands affected by the project, as surveyed, were
delineated using the U.S. Anny Corp. of Engineers Wetlands Delineation Manual. Table
3.7.1-1 in the final EIS lists all the wetlands crossings affected by the construction and
section 3.7 of the final EIS discusses the environmental consequences of the proposed.
project. construction and mitigation procedures, and site-specific wetland impacts. The
analysis for alternatives takes into account various land use issues in addition to wetlands
crossed. Surveys for all wetlands may not be completed. for route variations as well as
for portions of the proposed pipeline. until landowner approval has been received by the
pipeline company or until the pipeline can exercise its use of eminent domain to gain
access to perfonn the required wetland surveys. In addition to the review of National
Wetlands Inventory maps that has already been performed, Environmental Condition No.
5 requires that Islander East perfonn field delineations for route realignments for the
entire certifjcated route, including recommended route variations.

6. Use of Existing Ro~

158. CT STP contends that collocation of pipeline adjacent to the Branford Steam
Railroad constitutes a new utility corridor and goes against the statement that it reduces
the need to establish new utility corridors. It argues that the right-of-way must go

through wetlands, forest, and land trust property. It also claims that the expansions of
existing ri-&ht-of-way reduces the overall percentage of existing open space and cannot be
mitigated. Therefore, it argues that because of these long term adverse impacts, the
percentage of pipeline that runs adjacent to the railroad be subtracted from the overall
figure of 83 percent. Whether the land use is open, forested, or wetlands does not change
the fact that the pipeline would be adjacent to an existing railroad (i.e.; utility) corridor.
Therefore, we do not agree that this area should be subtracted from the overall existing

right-of-way calculation.

7. Right-of-way Width

159. The EPA recommends that the width of the rights-of-way along the route be
reduced to the greatest extent possible to reduce adverse environmental impacts. In its
December 11 filing. Islander East provides additional explanation of the standards it used
to detemline the widths of construction to reduce rights-of-way.
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] 60. As stated in the final EIS, Islander East has minimized impacts by reducing the
width of the pennanent right-of-way in wetlands and collocating the proposed right-of-
way with existing rights-of-way. Right-of-way widths need to be of sufficient size to
install the 24-inch diameter pipeline and operate equipment safely. This width needs to
accoIIUnodate spoil storage, the trench, pipe stringing, and equipment travel lanes. Some
of these areas, such as the trtnch, have OSHA worker safety concerns. Also, topography
must be considered, since pipeline rights-of-way constructed along the side of hills need
greater widths to establish safe workspaces. A 75-foot-wide construction right-of-way
for this large diameter pipe is usually the minimal width that is used in a relatively level
ten-ain. We find that Islander East's right-of-way widths comply with Commission

requirements.

8. Additjonal Projects

161. CT STP states that Islander East must be forthcoming about specifics of additional
projects that would be needed for it to meet its contractual obligations. It asserts that
Islander East should specify these projects and that the EIS reflect the additional
environmental impacts. It states that without this information the final EIS is incomplete
because full environmental impacts of the pipeline are not included.

162. Islan

transportatl(
service to 4,
facilities nei
additional a'
when final c

unpredictab

aer East's contracts with its existing shippers contemplate maximum daily
>n quantities may increase from 260,000 Dth per day in the fIrst year of
~5,000 Dth per day in 2008. It states that it recognizes that if the proposed
~d to be expanded to meet its shippers' requirements. It states that it will fIle
pplications when neces~ary to install compression and/or pipeline looping
:apacity conunitments are made. However, because specific future demand is
le at this time any specific facilities for anticipated expansion are speculative.

9. Railroad Right-of-way

163. CT STP states that the fmal EIS does not address the need for the development of
a site specific plan to identify areas of potential contamination. It states that the
likelihood of soil contamination is highly probable. The Branford Land Trust states that
excavation along the railroad right-of-way in or inunediately adjacent to wetlands will
disturb contaminated soils and degrade the water quality of the nearby wetlands. The
Commission addressed this issue in the September 19 order.121 CT STP has not raised
any new issues that would warrant the Conunission revisiting this issue.

12JIsIander East, 100 FERC at para. 133.
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10. Bedrock TestjnPjGroundwater Contamjn3tjon

164. CT STP is concerned about the accuracy of the bedrock from MP5.4 to 5.6. It
states that Islander East should be required to hire a consultant from the Town of North
Branford, the Connecticut DEP or the Regional Water Authority. The Connecticut AG
also raises the need for a site-specific study to support its argument that the final EIS was

incomplete. The Branford Land Trust also argues that construction between MP5.4 and
5.6 will exacerbate the contamination of groundwater resources.

165. North Branford reiterates its previous conunents that the contaminated
groundwater issue should have been studied before issuance of a permit and that the
necessary environmental and scientific studies should be conducted by an impartial,
third-party, rather than a sub-contractor of the applicant.

166. North Branford argues that evaluation on the localized, groundwater
contamination in the direct path of the pipeline should have been a piece of fundamental
scientific data, germane to the Conunission ' s decision-making process. It states that the

bedrock in the subject area is fractured and complex and that the Rizzo Association
advised against further disturbance or testing to prevent a spread in the pollution plume.
It argues that it is impractical to remediate the tetracholoroethylene (PCE) in the area of
the pipeline. It states that proper environmental assessment of the existing PCE plume
would have! given the Conunission and Islander East the required information to evaluate
the route of the pipeline. Therefore, it concludes that no tool exists for the parties to
reach a valid conclusion that the present route was possible in light of the potential for
subsurface spread of the existing PCE plume and the high p~tential contamination of
potable water sources and Cedar Pond.

167. Envitonmental Condition No.14 requires Islander East to conduct a site.specific
study ofthi~ area before commencing construction. We note that the studies could not be
perfonned prior to the certificate, because access to the land was restricted by the
landowner. :In addition, the condition specifically requires that the parameters and
planning of the site-specific study will be determined with input from the Connecticut
DEP and reviewed by the Commission environmental staff. This allows for a review of
the site.specific plan prior to its implementation, regardless of who will be perfonning
the study. , .

168. The ~epartment of the Interior expressed concern about the potential movement
of c.ontamin~ted groundwater along the p~peline trench .in the vici.nity of Broo~aven
NatIonal La~oratory (BNL), or resuspensJon of contanunants dunng constructIon
restoration of the Peconic River crossing. The Department of the Interior recommended
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that Islander East consult with the BNL to detem1ine where hot spots may occur along
the proposed route. The Department of Interior also recommended that Islander East: (1)
develop a contingency plan in the event the contaminated groundwater is encountered
during construction; (2) ensure that changes in groundwater movement along the trench
do not occur; and (3) develop and implement a post.construction monitoring and
remediation program in coordination with BNL staff to ensure that any changes in
contamination movements are detected and remediated.

169. The final EIS states that Islander East has already consulted with the BNL

concerning contamination on the property and has determined that contaminated soil and
groundwater are unlikely to be encountered during construction.122 It states that general
construction procedures, such as trench plugs, are required to ensure that changes in
groundwater movement along the trench do not occur.J23 BNL staff can request a post-
construction monitoring plan during easement negotiations if it is determined that this is
necessary .Otherwise, Islander East would implement its Unexpected Contamination
Encounter Plan. We believe that Islander East's previous consultations with the BNL
and the construction procedures identifi~d in Islander East's Erosion and Sedimentation
Control Plan serve to adequately address the Department of Interior's concerns over
contamination movement on BNL property.

11. Archeo,logical Testing

170. North Branford objects to continued lack of sufficient infonnation to adequately
assess critical environmental and archeological factors in North Branford. It states that
the limited testing that served as a basis for the tests extrapolated inaccurately that ther~
are no items of cultural and historical significance. The Town of North Branford also
questioned the accuracy of the archeological infonnation gathered by Islander East. The
Commission addresses this argument in the September 19 order.124 The parties have not
raised any new arguments that would warrant that we revisit this issue. However, we
note that all archeological surveys will be reviewed by the State Historic Preservation
Officer (SHPO) as well as FERC staff prior to construction, as required in
Environmental Condition No.42.

12. Construction TimingilillD Drilling

122Final EIS at 3-141

123Final EIS at section 3.3.1.2.

124Islander East, 100 FERC at para. 130.
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171. CT STP requests that Islander East not be allowed to construct the onshore
portion of the pipeline until the HDD of the Connecticut shoreline has successfully been
completed. As indicated in the final EIS, Islander East's original construction schedule
called for the construction of the offshore section in the wjnter of 2002 -2003, in order
to meet the timing restrictions for the protection of aquatic life. The onshore work would
follow in May 2003. In acknowledgment of the sensitivity of the Sound crossing and
specifically the Connecticut shoreline, the order included environmental condition 21
which requires Islander East to complete successfully the pilot hole for the HDD before
beginning any offshore work. The condition further requires Islander East to develop
and file an alternative crossing plan in the event of an unsuccessful HDD.

172. On October 15, 20021 the Connecticut DEP denied Islander East's application for
a CZMA consistency detem1ination. Islander East subsequently withdrew its application
to the COB for its Rivers and Harbors Act section 10 and Clean Water Act section 404
pem1it applications.125 On October 23, 2002, Islander East filed updated infonnation
with the Commission indicating that in light of recent events, it proposed to complete the
onshore portion first, followed by the offshore section in the winter of 2003 -2004.

173. The Comnrission continues to maintain that the succe'ssfu1 completion of the
HDD, or a suitable alternative, is essential to mitigate the near shore impacts. However,
actual timing of that construction is uncertain. Therefore, we believe it is premature to
modify Environmental Condition 21 to require that the HDD be completed before any
onshore construction begins. The onshore construction does not have unresolved issues
of the same magnitude, and is governed by numerous other conditions in the order .
Accordingly, we will revisit this issue at such time as the project is nearer to actual
construction and Islander East requests auth.orization to begin construction. We note that
the start of both onshore and offshore construction cannot occur until Islander East
complies with the conditions of the order. This includes receiving appropriate pennits
and fIling an Implementation Plan for review and written approval of the Director of

OEP.

174. The EPA requested that more information should be required to describe what
constitutes drill failure, including how many drill attempts would be made before
determining failure. In its December 11 filing, Islander East provided a description of its
HDD technique. It also described possible failure scenarios and estimates of the

125 After the Connecticut DEP issued its notice of intent to deny Islander East's

CZMA certification, Islander East requested a deferral of its COE pennit application.

The COE responded to Islander East's request by withdrawing its application without

prejudice. ~ Islander East' s December II filing at section I, 1-1.



20030117-0618 Issued by FERC OSEC 01/17/2003 in Docket#; CP01-384-002

Docket No. CPOI-384-002, ~~. -59 -

probability of those failures. We note that information concerning Islander East's HDD
contingency plan is required under Environmental Condition No.21 , in the event that a
failure occurs. In response tb the comment concerning the recapture of offshore drilling
mud, we note that a plan for the containment of drilling muds released to Long Island
Sound is discussed in Appendix N of the final EIS. Further, Environmental Condition
No.22 requires that Islander East file the monitoring program plan in Appendix N with
the Connecticut DEP and the New York State Department of Environmental
Conservation for further consultation. .

13. Envjronmental Insuectors

175. CT STP requests that Islander East fund a program whereby an affected
municipality can hire its own consultant to monitor construction for environmental
compliance. There are several avenues for a landowner or munjcipality to provide input
on environmental compliance during construction, without requiring an independent
consultant. Environmental Condition No.7 requires that the Environmental Inspectors
are responsible for documenting compliance with environmental conditions of the order,
as well as any environmental conditions/pennit requirements imposed by other Federal,
state or local agencies. The reports are filed with the Commission and are available on
its web page. While the pipeline company generally only sends a copy of the cover letter
to all parties on the service lists, individuals can request copies of the report directly from
the pipeline company.

176. Similarly, Environmental Condition No.8 states that on request, status reports will
be provided to other Federal or state agencies with permitting responsibilities. These
status reports are to include a description of any landowner complaints that may relate to
environmental compliance. In addition, Environmental Condition No.32 requires that
Islander East develop and implement a complaint resolution procedure to ensure that
landowners are provided with clear and simple directions for identifying and resolving
their environmental concerns. We believe these requirements are sufficient to allow
individuals to be kept infonned concerning the pipeline's compliance with the
environmental conditions. However, individuals are free to negotiate the tenns and
conditions into their easement agreements with Islander East.

14. Includin~ Power PlantS in EIS

177. FWS states that the fInal EIS does not address impacts resulting from the
construction and operation of any new generation facilities that may pe associated with
the project. It contends that 40 CFR 1508.7 requires "past, present, and future
reasonably forseeable actions" be included. FWS claims that because one of the primary
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purposes of the pipeline is to supply these facilities, it believes the Commission should
have identified and quantitatively described impacts associated with these facilities as
part of cumulative impacts.

178. The final EIS states that the Commission applies the four-factor procedure
developed by the COE to detennine if there is sufficient Federal control or responsibility
over the project as a whole to warrant environmental analysis of related nonjurisdictional
facilities.126 Under the four factor test, the fmal EIS concluded that Federal control and
responsibility is not sufficient to warrant an extension of the Commission's
environmental review to include the nonjurisdictional facilities. However, the final EIS
did address construction of customer facilities and reasonably foreseeable projects related
to the proposed Islander East Project in the cumulative impact analysis in section 3.13 of
the fmal EIS.

15. Endan1!ered SRecies

179. FWS states that if measures incorporated in 3.6.4.1 are followed, the project is not
likely to adversely affect the piping plover in New York. If they are not incorporated, it
states that a biological assessment or further consultation will be required. Islander East
is required to incorporate the requirements of 3.6.4.1 into the construction of the
pipeline. Therefore, there would be no impact on the piping plover.

16. Comuensatory Mitigation

180. FWS requests compensatory mitigation for impacts to waters of the U.S. that can
not be avoided or reduced. It requests an opportunity to review and comment on any
mitigation plans. As discussed in the final EIS, the COE may develop wetland
compensation as part of its section 404 permitting process. FWS should deal directly
with the COB on that issue.

17. Other EP A Issues

181. The EP A also questioned how Conunission approval can come before the end of
the typical 30-day waiting period. In accordance with the Council on Environmental

Quality's (CEQ) regulations implementing NEPA, no agency decision on a proposed
action may be made until 30 days after the EP A publishes a notice of availability "of a
final EIS. However, where agencies have a fonnally established appeal process, such as

126Final EIS at 1.4.
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the Conunission's rehearing process, the agency may approve a project, subject to
rehearing, at the same time as the final EIS is published.

182. Several issues raised by the EP A in its comments on the final EIS were addressed
in greater detail in the final EIS, however, not in the sections referred to in the EP A's
comment letter. For example, the EP A requested more details on extra workspaces
mentioned in section 2 of the final EIS. Workspaces are discussed in detail in the fin~l
EIS in Appendix F and table 3.8.1-3, and are shown in the filed photo alignment sheets.
Discussions of turbidity impacts which the EP A references on page 3-51 of the final EIS
appear in greater detail in section 3.4.1 of the final EIS in reference to potential impacts
on fisheries and shellfish. Similarly, the one line reference to open water that the EPA
refers to on page 3-103 of the final EIS does not constitute the analysis of waterbodies.
Section 3.3.2 of the final EIS discusses surface water and concentrates on waterbody
crossings of less than 100 feet. Islander East also provides additional infonnation on
these issues in its December 11 filing.

183. The EPA also states that it needs more information concerning Islander East's
conclusion that no blasting will be required in Long Island Sound. In response, Islander
East states that it conducted geophysical surveys along the offshore portions of its route.
It contends that based on the results of the side-scan sonar surveys, sub-bottom profiling,
and geotechnical borings completed in offshore waters, Islander East concluded that no
1?edrock is present within the uppermost eight feet of seabottom sediments to prevent
installation of the pipeline. It states that blasting will not be required to install its
pipeline across Long Island Sound. We find Islander East's conclusion that it will not
need any underwater blasting acceptable. However, we note that if Islander East does
detem1ine if blasting is required, the Commission, the COE, and the appropriate state
agencies will revisit that issue at that time and it will be subject to further review.

184. The EP A questioned whether the spacing of the samples for the offshore sediment
sampling, discussed on page 3-43 of the final EIS would adequately represent the
sediment chemistry of the Long Island Sound and questioned why BETX (benzene,
toluene, ethylbenzene, and xylene) samples were conducted for New York and not
Connecticut. Regarding the adequacy of sampling spacing, Islander East contacted the
New York State Deparunent of Environmental Conservation, Connecticut DEP, and
COE to develop its offshore sediment sampling plan. Islander East states in its
December 11, 2002 fIling that no requests for changes were received from these
agencies. An environmental condition was included that Islander East should file the
sediment sampling data with the appropriate agencies for comments. Due to the very low
levels of contaminants found in the samples and the fact that no concerns were raised in
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response to the draft EIS or the final EIS concerning the need for additional sampling,
the Conunission believes that the spacing of the samples was adequate.

185. Concerning EPA's question about BETX sampling, Islander East states that a
BETX analysis was required by the New York State Department of Environmental
Conservation, whereas the Connecticut DEP does not normally require this analysis
unless there is a specific reason to expect these compounds to be present, such as a
dredged disposal area or known spill location, neither of which would be crossed.

186. The EP A requests a detailed cross section of tl1e HDD exit basin. The detailed
cross section of the HDD exit basin can be found in Islander East's April I, 2002 filing,
tab 23, in a report entitled "Marine Pipeline Installation Methodology." The EPA
requests more information concerning the proposed biocide and the conditions under
which it is proposed to be discharged. Specific information concerning the THPS-based
biocide that would be used in tl1e hydrostatic test water for the Long Island Sound was
filed by Islander East on April 30, 2002, tab 10. The filing includes a letter to the New
York State Department of Environmental Conservation that provides product data, the
material safety data sheet, and neutralization and toxicity data for the biocide.

187. The EP A states that the analysis of blas~ing of the Muddy River does not describe
why other less environmentally damaging alternatives are not practical. Due to the
steep, rocky topography in the area, alternative crossing techniques, such as ripping or
hammering, would disturb the area for a longer period of time, resulting in greater
environmental disturbances. Discussion of the Muddy River is located on page 3-35 of
the final EIS, and in greater det.ail in Islander East's April 1, 2002 filing, tab 13. The

filjng responds to the Connectjcut Siting Council's request for infonnation on the
crossing and includes a photo alignment sheet, topographic profile, and Muddy River's
location relative to the adjacent Mill Road. Islander East provides additional infonnation
concerning the Mud~y River and other issues raised by the EP A in its December 11
filing. We find Islander East's responses acceptable.

The Commission orders:

(A) The requests for rehearing are granted in part, and denied in part as discussed
above.

(B) The Connecticut DEP Commission's motion to intervene out-of-time is
denied,

(C) Islander East's motion to file an answer is granted
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(D)IThe Connecticut AG's motion for a stay is denied

By the Co~ssion.

(SEAL~

Magalie R. Salas,

Secretary .


