Depariment of Environmental i
Protection |
Office of the Commissioner !

Memo

To: Janp K. Stahl, Deputy

From;  Athoerd. Rocques, Jr, Co
Data: OEM 402
Re: Cross Sound Calde Memorandum of Daciskon

i have reviewed the requests for hearing on the Cross Sound Cable Company's
preject in Now Haven 1ogather with rolovant pottiens of the existing public racord on
sams and hareby conclode that addiienal public commen! through an egancy
hearing process (s not raquiced. | reach this conclusion, the basls of which is outined
baskcw, with dus considoration of both the pending application and the commantary
on the apphcation before this agency as wel as the exlensiva hearng record
pravicusty cresed by the Connacticul Siting Coundl. My review suggests thal an
apuncy hearng woukd produce tke, it any, addiional information periinent o tho
standards under which we are required to evaluate such an application. On the other
hard, 1o delay both the feder and slale penmiting process by providing additional
hearing cpportunitios would significantly disadvaniage the applicant, parmaps to lha
polnt of causing the project 1o be ebandoned. In fght of tha lact that the long-tam
impazs 1o coastal resourcos far a project of his magniude have been judged by
sl o be both negligible and miligatible, the permil should be issued with
appropriate condifions in accordanse with the stalfs tentative delemmination.

Bofoca speaking 1o the madls of the potitonens raquests, let me address tha actual
impacts o he project. Consldering Lhe nature and scals of projects for struclures
ant dredging that previcusly have been evaluatod and pamitted by both federal and
state agoncies for Loag lsland Soursd in general and in Mew Haven harbor In
parlicular, this project is both small in scate and insignificant in impacts, Were this !
agensy to decids that Impacts of a scale that can be expecied from a preject of this i
natura 1o be unacceptabla, 1 fear that copclission would red be sustainabls in a count
of lave, Projssts with far groater shot and longterm emdronmental impacls have
bean found nobapiabie for tho samo arpa and pamiied undar tha same slahotos.
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Also, wara tha agency to find such minimal impacts unacceplable, we would Bg in
danger of establishing such a low threshold of impact that vistually any future project
would be precleded in Long Island Sound. For exampla, maintenanca dredging of
the fodaral navigational ehanngl in Naw Haven which pariodically has been parmited
would be cleaty unaccaplable under such @ now throshokt  Rouline activitios that
don’l tigger he noad lor pammits, such as mainfasance and harvesiing of oyster
bads in New Haven haibor, suspend far mora sedimanl for langar pancds and al a
ime of year whan organlsms are mors winerable than will e placement of this
cilde. Further, findings of unaccoplablo impac! for tnis et under the condiions
prasent in Maw Haven harber would significantly jeopardize our ability Yo pormit
replacoment of the CLARALILCO cable at Norwal<. That cablo, long past its dosagn
le and chvonivally lsaking, traversas move sensiiiva resources: s replacamant has
boan tha subjedt of protracted agancy regulateny aclion dedicatad 1o protecting these
YOIy rBSOUCOS,

| Lubsva that cur public comment parad, Initiated by published public notics late [ns
your, has provided an adequale foruim tor inlerasted panies te submit partinent
informalion for consideration, Not anly is thoro ovidence in the rocord thas swch
commentary was reooived, there |s & substantial Body of public commantary thal
axists from the Siting Councl's deliborations. This project has been neither obscure
nor unkngwn to the public. The fad that it is subject to DEP and fhe US, Ay
Corpe of Enginoars’ permits has baon well known.  In lagt, thrpugh tha Siting
Council's publie hearing process, the original application was found unacceplable in

pan because of aveidable and unacesplable Impacts to coastel rasourens and

fesulled In e revised application which was subsequanily fourd =cceptable by the
Siting Councll and Ia befora us now,

Tho rovised applieation also undonwent an exensive process of publie debate and
hoaring before the Sitng Councll at which many of the issuss mised are diractly
relevant 1o factors we must consider,  Having reviewsd that most recent Siling
Councl record, | find no compeling evidence that would suggest either thal parinent
informatlon has besn ovardoeked or that the infarmation offered at hearing weauid
incicala thal there are avoldable, unacceptabla emdérormeontal impacis o the degreo
that a permit should not b issued, For these reasons, | eee Bdle to bo gained by
repaating W opponunity for the same commentary lo ba offared whete the enly
langibta rasult would ba dolay,

“Public Trust” arguments have beon raisad by some in relation to this project. Insalar
85 e DEP'S permitting procass under the polico powss of the slale s the
manifesiation of tw grantng of Ydslands e for coaslal development activitics, | ses
e conflict with our public trust responsiblilies by lssuanca of the pemill. To wil,
thare is no long-term diminishment of the slale's jus publicum title in our public
lidelands from this project. Issues ralalod to tho public benafit of this use of tust
lands are more appeoprately handied tvcugh the Siling Councll determination of
raed. In its deliberations and subsequent approval, the Councl affinmed the noed
and tha bonofi to the citizens of the State of Cannocticut from this projec.
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Quaesiions have also been raised roparding tne Impact of this project on future harbar
davglopment projects. Pladng the cabio a1 a depth of no less than 48 Teal within the
fedaral navipational channsd a5 recommended Ty stafl, however, will nol preciude
forasseable harber projects that would [kely mest stendads for parnit approval, |
woulkd nole, lor example, thal despaning of the federal channel ta 45 {oal would not
be preciuded by lho construction of the cabla ol the proposed doplh of 48 feel. et a
45 fool deapening of the channel would rasuft In tho dirocl loss of ovar 30 acras of
shalffish beds adjacen! 1o and saaward of the axisting channel and would requita the
retocation of two axisting sewer cullalis by fsell. Adl of thasze consequencas and thair
associaled impacts on coaslal resources are many magniudes groator than any
assochiled with the cable projoct,  The acceplability of placing tha cable within the
channal boundares than becomes not 4 matlor of emdrenmanial impact bul rainee
viw of project compatidity.  Such an evaluation i3 more appropralily the
rasponsibiity of the Cops given thair unlgue relalionship with the authorized channel,

I o balieve, howavar, that thare is menl to ovaluating and planning for potential
future ulility crossings of Long Island Sound. While one might argue 1hal such an
ovaluation would have been usclul decadss ago, there is curnently legisiation
pending in the Genaral Assembly to Inftiate thal process for the fulwre. In my ming,
the denial of posiponoment of construction projects for the purposs ol such
avaluabion bost comas from Iha slalo's legistative bady with speciflic stahdaory critari
1o cefine i rather than {rom an gxecutive branch agency on a casa by cass basis,
Tha kater approach is even more problemalic given the acceplabilty of tha
environmenial impacds associatod with this projoct,

Patitons for haaring in thla malier ware received from a number of peliionors
requasiing hearing under a vardety of d¥lerent statulory autharitias. Briafly balow is o
surmmary of my viaw on each,

|2 Soclion 22a-3561, C.G.5. - There is no provision for & pulblic hearing
undar this section, Subpart (B) provides for public comment on an
application but the alawta is slient regarding haarngs. Historcally, few
haarings have been gramed undar this swatute with tha few exceptions
baing reservad for those applications for which there was significant
mprezsad public nlerast and no olhar mechanizm for expression.
Thallsnelﬂ'namanamﬂ'l Ihis applcation given Iha extenste hearings
conducted by the Siting Council,

Il. Section 22a-261(c)(1), C.G.5. — This section and iis subpars portains
o genamal parmils ard 1 not applicabio 1o tis application,

L Section 22a-430(k), C.G.5. - This statule periaing 1o pamils for watet
discharges wiich are also nol relevant 1o this project.  Never has tha
agency required or conskizred such an autharization 1o ba requlrad or
relavan! for dredging, excavation of n waler disposal of dredged
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marne sodimants. The water gualily implications of sush projecls
hawve hislorically bodn ovaluatsd under federal authonty.

Secton 22a-90, et Seq. G5 - This statuie, the siale Coasial
Management Adl, is implamanted through the provisions of Seclicn
22a-359, el. s0q. Sec.22a-50 el so0q. have no provisions for ethor
digerationary of mandatory hearings.

Several paiitioners citled goneral concems regarding the publs interes!
and pubkc Inpul as @ ralionale lor a hagring, | am sympathetc lo such
argument but balieve that thal concem was scequately coverad in the
exionsive public process offerad by the Siing Cound| and need nol be
duplicated hone,

For lhe reasons enumaraled sbova, Bt Is my condusion that the pemit, with
approptiale conditions, shoukd be issued and that addiional public commant Is not
ratjuired, Byuup-_.fnfﬁﬂsmm. 1 am direcling M. Jan Dechals o nolily peliicoers
acoordingly and Mr. Chanles Evans o linalize issuanm of the permit, 1 you hava any
questons, please 'rul T KFIOW,

AdRAm

co Jan Deghalg
Charlio Evans
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