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MEMORANDUM FOR: Dr. Willimn T. Hogarth

FijeriCS J..
FROM: John J. Kelly, Jr.

Deputy Under
Oceans and Annogphere

SUBJECT: Request for Commcnts --Villa Marina Yacht Harbour, Inc.

Consistency Appeal .I

On October 31,2003, Villa Marina Yacht Harbour, Inc. (Appellant) filed with the SecT~lary of
Colnrnerce (Secretary) a notice of appeal, pursuant to Section 307(c)(3)(A) of the Coastal Zone
Management Act of 1972 (CZMA), as amendcd, 16 V.S.C. §§ 1451 et seq., and the Department
of Commerce's implementing regulations, 15 C.F .R. Part 930, Subpart H. The appeal is taken
from an objection by the Puerto Rico Planning Board (PRPB) to Appellant's consistency
certification for a U.S. Anny Corps ofEnginecrs permit to expand an ex.isting marina. This
project is located in Sardincra Bay, Sardinerd Ward, Fajardo, Puerto Rico.

The CZMA provides that a timely objection by a state to a consistency certification prec1udes any
federal agen<..'Y from issuing licenses or permi~ fQr Llle activity unless the Secretary finds the
activity is either "consistent with the objectives" of the CZMA (Ground 1) or "ncccssary in the
interest of national security" (Ground 11), Section 307(c)(3){A). To make such a determination,
the Se<..Tetary must find the prolX>sed project satisfies the requiremcnts of 15 C.f. R. § 930.121 or
§ 930.122.

The Appellant requests the Secretary override PRPO's consistency objcctions based on Ground I.
To make the detennination the proposed activity is "consistent with the objectives" of the
CZMA, the Secretary must find: (I) the proposed activity furthers the national interest as
articulated in Section 302 or 303 uribe CZMA in a significant or substantial manner, (2) the
adverse effects of the propo~ activity do not outweigh its contribution to the national interes~
whcn those eft'ects are considered separately or cumulatively, and (3) no reasonable alternative is
available that would pennit the activity to be conducted in a manncr consistent with enforceable
policies ofPRPB's coastal zone managemcnt pian.
See 15 C.F.R. § 930.121.



I have bcen delegatcd the responsibility for S<.}liciting comments from federal agencies on this
appeal. 1 am requesting your vicws on any or all of the above elements to be ronsidered by the
Secretary. So thi~ appeal may be completed in a timely manner, 1 rcspectfuily re\1ucst you submit
your comments within 30 days of lhc date of this letter. Please mail the comments to Molly Holt,
Attomey-Adviscr, Office of the Assistant General Counsel for Ocean Services, National Oceanic
and Atmospheric Administration, U.S. Department of Commerce, 1305 East-West Highway,
Suite 6\ 11, Silvcr Spring, Maryland 20910.

If you nced any additional information in order to comment on this appeal, plcasc contact
Ms. Holt at (301) 713-2967, extension 215.

Joseph Powers, PR Regional DireClor
Thomas Bigford, r {Hi'
Laurie Allen, F/PR

cc:
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UNITED STAT~8 OePARTM~NT OF COMME"Ce
"he Dopu~y Under &'cret;a,.y far
Oce_n8 and A~~phore

IW~~ingcor.. D.C 20230

JUN 0 4 200\

The Honorable Michael O. Leavitt
Administrator, Environmental Protection Agency
Ariel Rios Bui1ding
1200 Pennsylvania Avenue
Washington, D.C. 20460

Dear Administrator Leavitt;

On October 31, 2003, Villa Marina Yacht Harbour, Inc. (Appellant) filed with the Secretary of
Conunerce (Secretary) a notice of appeal, pmsuant to Section 307(c)(3)(A) of the Coastal Zone
Management Act of 1972 (CZMA), as ammded, 16 V.S.C. §§ 1451 et seq., and the Department
of Commerc-e's implcmcnting regulations, 15 C.F .R. Part 930, Subpart H. The appeal is taken
from an objection by the Puerto Rico Planning Board (pRPB) to Appellant's consistency
certification for a u.s. Army Corps ofEnginecrs permit to expand an exis~ marina. This
project is located in Sacdinera Bay, Sardincra Ward, Fajardo, P\Jerto Rioo.

The CZMA provides that a timely objootion by a state to a consistency certification precludes any
federal agency from issuing licenses or permits for the activity unless the St»,cretMy finds the
activity is either "consistent with the objectives" of the CZMA (Ground I) or "neccssary in the
interest of national security" (Ground 11), Soction 307(c)(3)(A). To make such a detennination,
the Secretary must find the proposed project satisfies the r~uirements of IS C.P.R. § 930.121 or
§ 930.122. '

Thc Appcllant requests the Secretary override PRPB's consistency obj~-tiQn5 bcssoo on Ground I.
To make the detennination the proposed activity is "consistent with the objectives" of the
CZMA, the Secrewymust find: (1.) the proposed activity furthers the national interest as
articulated in Section 302 or 303 of the CZMA in a significant or substantial roalUlef, (2) the
adverse effects of the proposed activity do not outweigh its contribution to the national interest,
when those effect.q are oonsidcred separately or cumulatively, and (3) no reasonable alternative is
available that would pamit the activity to be conducted in a manner consistent with cmfQ~le
policies ofPRPB's coastal zone management plan.
See 15 C.F.R. § 930.121.

I have been delegated the responsibility for soliciting comments from Federal agenci~ on this
appeal. I am r~uesting your views on any or all of the above elements to be consideroo by the
Secretaly. So this appeal may be completM in a timely manner, I respectfully request you submit
your comments within 30 days of the date of this letter. Please mai] the oomments to Molly Holt,
Attorney-Adviser. Office of the Assistant Generat C-ounsel for Ocean Services. National ~ic
and Atmospheric Administration, U.S. Department of Commerce. 1305 East-West Highway,
Suite 6111, Silver Spring, Maryland 20910.



If YQU need any additional infonnation in order to comment on this appeal, plea.~e contact Ms
Holt at (301) 713-2967, extension 215-

Sincerely,

Deputy Under S~rel(tTY for
Oceans and Atmosphere

cc: Director, Office of Federal Activities



~.., OP " I""*" 'J ~

;r :¥: ~

\"0 )!J )~.~ cf

UNITED STATES DEPARTMENT OF COMMe~C&
The D.pu~y Under 88Cr-eta..y for
Dc..n8 .nd At;mo8pnero l f
W~""'ngt:on. U.C. 20230 ..'

JUN 0 4 2DO~

Mr. Stcven Williams
Director,iI.S. fish and
Wildlife Service

Department of the Intcrior
1&49 C Streel,N.W.
Wa.o;hingtoll, D.C. 20240

Dcar Mr. Williams:

On October 31, 2003, Villa Marina Yacht Harbour, Inc. (Appellant) filed with thc Sccretary of
Commerce (SecTetary) a notice of appeal" pursuant to Section 307(c)(3)(A) of the Coastal Zone
Management Act of 1972 (CZMA), as amended, 16 V.S.C. §§ 1451 ct StKl., and the Department
of ~mmerce's implementing regulations, 15 C.F .R. Part 930, Subpart H. The appeal is taken.
from an objection by the Puerto Rico Planning Board (PRPB) to Appellant's consistency
ccrtification for a U.S. Anny Corps of Engineers pemtit to expand an ex.isung marina. This
project is locatcd in Sardinera Bay, Sardinera Ward, fajardo, Puerto Rico.

The CZMA provides that a timcly objcction by a state to a consistency certification precludes any
federal agency from issuing licenses or pennits for the activity unless the Secretary finds the
activity is cither "consistent with the object1ves" of the CZMA (Ground I) or "necessary in the
interest of national security" (Ground 11). Scction 307(c)(3)(A). To make such is detemlwation,
the Secretary must find the propost'Ai project satisfics the requirements of 15 C.F.R. § 930.121 or

§ 930.122.

The Appellant requests the Secretary overridc PRPB's consistency objections based on Ground I.
To make the determination the prop()~ed activity is "consistent with the objectives" of the
CZMA, the Secretary must find: (I) thc proposed activity furthers the national interest as
articulated in Section 302 or 303 of the CZMA in a significant or substantial manner, (2) the
adverse effects of the proposed activity do not outweigh jt~ contribution to the nationa1 interest,
when those effects are considered separately or cumulativcly, and (3) no reasonable alternative is
available that would pemlit thc activity to be conducted in a manner consistent with enforceable

policies of PRPB' s coastal zone management plan.
See 15 C.F.R. § 930.121. I



If you need any additional infonnation in order to commeflt on this appeal, pleasc contact
Ms.llolt at (301) 713-2967, extension 215.
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UNITEg STATES DEPARTMENT OF COMMERCE
The C8pu~y Under S_re~ry fDr
Oc:ea"8 end Atmoaph 'IWee!,;, '!,loon. D.C. e02~O ;[,
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Lieutenant General Rubert B. Flowers
Chief of Engineers
2600 Anny Pentagon
Washington, D.C. 203) 0-2600

Dear General Flowers

On October 31,2003. Villa Marina Yacht Harbour, Inc. (Appellant) filed with thc Socretary of
Commerce (Secretary) a noticc of appeal, pursuant to Section 307(c)(3)(A) of the Coastal Zone
Managcmcnt Act of 1972 (CZMA), a.~ amended, 16 U.S.C. §§ 1451 et seq.. and the Department
of Commerce's implcmcnting regulations, 15 C.F .R. Part 930. Subpart H. The appeal is taken
from an objection by the Puerto Rico Planning Board (pRPB) to Appellant's consistency
certification for a U.S. ATnlY Corps of Engineers pemtit to expand an existing marina. This
project is located in Sardincra Bay, Sardinera Ward, fajardo, Puerto Rico.

Thc CZMA provides that a timcly objcction by a state to a consistency certification precludes allY
federal agency from issuing licenses or permits for the activity unless the Secretary finds the
activity is eithcr "consistent with the objectivcs" of the CZMA (Ground 1) or "necessary in the
interest ofnarionnl security" (Ground II), Scction 307(cX3)(A). To make such a determination,
the Secretary must find the proposed project sa1isfics the reQuirements of 15 C.F .R. § 930.121 or

§ 930.122.

The Appellant requests the Secretary override PRPB's consistency objcctio1\S based on Ground I.
To make the detent1ination the proposed activity is "consistent with the objectives" of the
CZMA, the Secretary must find: (1) the proposed activity furthcrs the national interest as
articulated in Section 302 or 303 of the CZMA in a significant or substantial manner, (2) the
adverse eft'ects of the proposoo activity do not outweigh its contribution to the national interest,
when those effects are considered separately or cwnulativcly, and (3) no reasonable alternative is
available that would permit the activity to be ronducted in a manner consistent with enforceable

policies ofPRPB's coastal zone management plan.
See 15C.F.R. §930.121. ;-.1'

I have been delegated thc rcsponsibility for soliciting comments from fcd~ agencies on this
appeal. I am requesting your views on any or all of the abovc elements to be oonsidered by the
Secretary. So this appeal may be completed in a timely manner, I respectfully rtX}uest you submit
your comments within 30 days of the date of this letter. Pleasc mail the oomment~ to Mo1ty Holt,
Attorney-Adviser, Office of the Assistant Gcncral Counscl tor Ocean Services, National Oceanic
and Atmospheric Administration, U.S. Department of Commerce, 1305 East-West Highway,
Suite 6111. Silver Spring, Maryland 20910.



If you nero any additional infomation in order to comment on this appeal, p]ease contact
Ms. Holt at (301) 713-2967, extension 215.


