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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

BROADWATER ENERGY.LLC Docket Nos,  CPO6-54-000
CP06-55-000
BROADWATER PIPELINE LLC CPO6-56-000
STATEMENT
BY

MARGO MYLES, AICP
SEMIOR ENVIRONMENTAL ANALYST AND
COORDINATOR OF OPEN SPACE CONSERVATION
DEPARTMENT OF PLANNING AND ENVIRONMENT
TOWN OF HUNTINGTON
Dualifications and Backeround
1 s & Senior Envitonmental Analyst for the Towiiof Huntington. My edusational

background includes 4 B.A 1o Bnvironmental Studies and Anthiropoloegy fiom SUNY
Bitighamton, 1was gualified by the American Institute of Cerlified Planners in 1994, Thave
been g member of the Planning Department staff for 18 vears: Before that 1 worked with the
Mew York State Departrnent of Envirommental Control for 2 years and The Nature Conservancy
for 7 years. Lust vear T served as Tnterini Director of Planning and Environtnent. Lalso am the
Coordinator of Open Space Consgrvation Tor the Town. [ have prepared and analyzed
environimental reviews Tor the boards oUthe Town of Huntineton for over 20 yéars,
participated in reviews of two prior natural gas pipeline projects in the Town of Huntington ~ the

Trogquois Gag Transmission Project and its subscquent Bastehester Extension.
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Discussion

The DEIS inadequately disctsses the impacts of the Broadwater proposal inpon the Town
of Huntington. In particular, it does not diseuss the fact that-—although the conmection of the
Broadwater Fipeline to the Iroquois Pipeline appears to be planned for the Long Island Sound
just eastof the Fluntington border with Smithtowne-the existing Trogquois Pipeline 1o which
Broadwaler’s would vommect makes Tandfall wathin the Town of Huntington.. The first Iroquois
Pipeline that crosses the Long Island Sound from Cornecticut extends seven miles south throtugh
Northiport, Bast Northpert and Commack (allin Huntington) frons its landfall. The follow-up or
sevond Troqueis Gus Eastchester Pipeline, that is active and will be ueed to fransport Broadwater
gas to New York City, conneets to the first Iroquods Pipeline in Town of Huntington waters.
There appeats (o be pofential for expansion of the Eastchester Pipéling 1 décommuodate the
supply from the Broadwater LING barge glso to-make landfall inthe Town of Huntington, The
DELS should address the potential canulative, homeland security and environmental justice
impacis of these gas pipeline projects converging in and on the Town of Huntington.

The pipelines will fmipact the Towir of Hutington™s planiing of & Veterans Coinmunity
Center o Town land that is an cutparcel in the larger holding of the KeySpan/MNaorthport power
plant. Tiorder to construct this Community Center, KeySpan donated 4.1 acres of Tand to the

Town of Huptington on the KeySpan/Northport property.  As the atiached serial and survey

indicale, KeySpan main
acre property held by the Huniington Board of Trustees known as Soundview Beach, As
indicated in the contract of salé, (g page from which is atisched), KeySpan veserved the tight to
nse this easement area for future utility purposes, such as to.construct and install a possible

underground gas facility.

MTLDS A0S 53000 13110 v
lasny

{-an easement that separates this donated property from another 4=
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LA13-1

N-363

As discussed in Section 4.3.1 of the fina EIS, neither Broadwater nor IGTS
has indicated that improvements to the IGT S or Eastchester pipelines are
contemplated. Broadwater specifically designed its Project so that onshore
infrastructure modifications would not be necessary. Any future
improvements proposed on the system would be eval uated through a
separate NEPA document.
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A The existing Iroquols Pipeline makes landfall to the east, butin the same general area a8
the easement, 5t or near the most easterhy canal within the KeySpan/Northport facility west of
Kirshhaum Park, as marked on the aitached aerial photograph. 1t is possible that s future
expansion of the Troguols/Bastchester Pipeline conld rbake Tandfall in thix avea.of the casement
parcel. There could be impacts on the recently-designed state significant coastal fish and
wildlife habitat in this area, us well 25 on the planned Veterans Community Center and ongoing
comminity recreational uses (boating; fishing, soceer Beld) at the Soundview boal ramp area
LA13.1 were another pipeline to make landfall,

Inn the pagt, particelarhy ln November 2003, veating of the existing Iroguols Pipeline
caused pervasive “rotten egg” odors from improper dispersal of Mercaptar and raised
considerable conmmunity concern oy residents of the Town of Huntington. The TLS.
Department of Trangportation, which overseés public health dnd environmental protedtion
concerns related to gas transport by pipelines; was engaged, st the request of local slocted
officials, to review the incident.

The DEIS should identify any future gag disteibution network that might be planoed for
this area in the Town of Huntington, the impacts thereof and how those impacts will be

ritigbed,

Daated: JTanusry 23,2007

MTLDE M SMuRICH I 3
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CONSULTYOUR LAWYER BEFORE SIGNING THIS AGREEMENT
WOTE: FIRE AND CASUALTY LOSSES AND CONDEMNATION,
"This cotittget form doss not provide for what heppens in the event bf fre or othar casnalty Togsior
condemution before the title closing, Unloss differynt provision ds mado 4o the pontract; Section 5-1311 ofthe
Gerers] Obligntions Taw will apply. Ong part of that law make a Parchasér responsible-for fire and caspalty
loss upon taking possession of the Promises before the tidedlosing,
CONTRACT OF BALE
CONTRACT OF SALE mide 22 of May 19,2005 BETWEEN

KeySpan Generation LLC fkie MarketSpan Gengration LLC
Addressy 178 Rust Old Country Read, Hicksville, New York 11801

SEN/Federal ID#: 113435693 hereinafoer called “Seller™
and

Town of Huntington

Address: 100 Main Street, Huntingion, New York 11743

SShUFederal Th# herenrafter ealled “Purchaser™:

Thi parties heveby agroe ax Tollows:

1. Premises: Sellershall selland convey and Purck shall purctiase the property together with all
buildings and mprovements thereon (oollectively. the “PremiSes"), more fully described orla separate page

rrked "Rohwidule. AY s Pareel 1 aimeked hersty od mande o st Bereof and alsh kot ass

“ Froperty Add 4.1 o the border of the Village of Asharoken and the Townof
Huitington, Northpost, Wew York

# Tax Map Desigoation>  District: 0400, Section 10, Block 1, PO 3.1

Tegether it Selier's ovwnsiehip and dights, i are, 1o Ml Jying i the bed of any sireet or highoay, psed ap
proposed, adjolsdag the Premises 1o 'the center line thereof, weluding soy right of Seller to any unpaid dward
by réason of any taking by candemmation andfor for any darage to the Premises by réasof of changs of grade
of gry street or highway. - Seller shall deliver at 5o addizional cost o Purchaser, at Closing (as hereinafier
aefineid), or thereafter, on demand, dny dogriniats Giat Purchser may répsonably reqidre Tor the comviyance
af &ich title and the astigninent and collection of such-award or damages,

efvigeratonfrberor-piroondiioning saipment and insisllations, well 4o-wall ing-and bailt-insm
xclnded below (stile cutinapplioableitomal i sl o5 sone i mis-on-Hre presvisas—Binder vecites shd-chatl
pﬂ ‘ fk:’ “ﬁ.‘ 8 i 5y A L W W

"Thile contrast constitutes this sale of vacant Tand.

N-367
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Himited to4 tax map spportionment, subdivision, land divistonor lot line change, 'sb that Beller is
no Tonger shown as the owner of record or required to pay takes.on the Premises. Purchaser shall
riotify Seller of such efforts undertaken by Purchaser, and shall notify seller of the new lavmap
desigoation, Purchaser shall defend, inderonify and hold Seller haomless from and againgt all
costs, claims and expenses (including reasonable attorneys® fos) incurred in cotmection with the
performance of Purchaser's duties hereunder:  This condition shell survive the closing of title
and delivery of the deed. g

{2y Purchaser shall grant fo Seller a permanent, and perpetnal casernent, right, and
privilege for Seller to place temporerily dredge spoils on the oxisting property owned by
Porchaser lying and being in Suffolk County Tax Map Number 0400-007.00-01.00-003.000,
more particulirly desctibed a5 set forth in “Schedule A7 This condition shall survive the closing
of title and delivery of the dead.

{h) Purcheser shall grant fo Seller an exclusive, penmanent; and purpetus] saseoisnt,
right, and privilege for ingrass and gress and fo construct, install, reconstruct, relocate, opesate,
tepair, wabtain and, of ite pledsure, remove underground. gus, electric, and communication
system. facilifies and appurenances within & one hundred foot (1007} wide easement area under
the sagtern side of existivg properly owneld by Purchaser lying and being in Suffolk County Tax
Map Numiber 0400-007.00-01.00-003.000, more particularly degeribed as get Forth in “Schedule
A" a3 “Easement Aree” This condition shall survive the closing of title-and delivery of the
dewd.

\, (1) As additional consideration for this transaction, in the event the Spagnoli Road
Energy Center is 1o be constructed, Purchaser shall allow, expedite, and assist Seller or any
related entity of Seller; with any required hook-up fo Purchaser™s storm water recharge basin at
Suffolk Counly Tax Map 0400-266-01-8.2. This condition shall survive the closing of title and
e delivery of the desd.

() In the event that Purchaser fills to meet s obligation set forth in paragraphs (b)
ghove, the Promises aufomatically reverts back to Seller. ‘This condition shall survive the closing
oftitle and delivery of the deed.

40.  INDEMNIFICATION / ENVIRONMENTAL LIABILITY

(o) Purchpser shall indemmify and hold harmless Seller and e divectors, trustess, officers,
employees, alliliales, agents, Hoepsess; invitees, assigng, stocessors, and tepresentatives fom
and against all losses, penalties, labilities, damages, Hens, claims, demands, causes of action,
costs, proceedings, suits, judgments, sncumbrinces of ‘expenses of whatever form or nature,
including seazonable attorneys” fees and other costs of legal defense and of investipating any
proceeding commenced or threateed, whether direct or indirect, a5 a result of, arising out of or
in any way conmected with Purchaser’s and /or the American Legion’s activities, ownership /
use of the Pramisss, and activitics at the Hall, whenever made orincurred. Seller shall have ths
rght to demand that Porchaser undertake 1o defend any and all suits and o investigate and
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LAY 4-1I:

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

BROADWATER ENERGY LLC Docket Nos.  CPO6-54-000
CPUb-55-000
BROADWATER PIPELINE LLC CPOG-56-000
STATEMENT
BY
HARRY ACKER
TOWN OF HUNTINGTORN

DIRECTOR OF MARINE SERVICES

Taim the Divector of Mariné Services of the Town of Huntingion and was dppointed to
this position ax of January 9, 2007 Prior to that time, Theld the position of Deputy Dissctor
Maritime Services from 199310 2007, [ also was Bay Constable Trom 1974 1o 1985 and Harbor
Master from 1985 10 1986, My 33 years inthese maritime posiions have provided me with
broad knowledge of the Long Island Sound snd the barbors in the Huntington vicinity, 1 work
closely with recrestionsl and commercial boaters, Bshermen and Tobstermen,

The DEIS fails to sccount for several impacts the Broadwater Energy Tacility likely will
have on the Town of Huntington and ity waterways. In particular, I reviewed the U8, Coast
Gruard Report which ig incotporated within the DEIS.

Agaleo is discussed i the stafement by Margo Myles, the Iroquois Pipeline cames
through Huntington Town waters and makes landfall in the Town of Huntington. Personnel
Trom my division, as part of the Town's spifl response tearm, currently inspect the line and assist
KeySpan whén thi ine is vented. An additional Troguads ling oradditional gas flowing throngh

that line will increase the burden on the Tewn and, in partivular, my department,

LA14-1

N-369

Section 2.4.2 of the final EIS has been updated to clarify that, according to
Broadwater and IGTS, operation of the proposed Broadwater pipeline
would not &ffect the volume or frequency of natural gas vented from the
existing valve station in Huntington, New Y ork. As discussed in Section
4.3.1 of the find EIS, IGTS has not proposed any improvements to the
|GTS or Eastchester pipelines beyond the proposed |GT S tie-in to the
Broadwater pipeline addressed in this EIS. If improvements are proposed
in the future, FERC would evaluate those impacts and alternatives through
a separate or supplemental NEPA document.
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LA14-2

LAT4-3

LAT4-4

LA14-2

LA14-3

Puitliermore, the rogucis Ting has caused vdor problems within the Town of Huntington
invthe past, in particular in November 2008, The impact olincreased gas flowing through the
Teoiois Pipeline dnid a possible axpansion of the Troguois Pipeline o the Town.are not disoussed
i the DEIS

Block Island, Moritaik, the Connecticut River arid Mystic: Connecticut arg all popular
wacalion spots for Huntington bosters. The LNG facility end the seeurity zones will impeds
aceest 10 these ateas. A populsrfishing area for Huntington boaters 15 the Race, an area which
will be closed for scourity purpeses when ¢arviers come through the area;

Morgover, the waters typically fished by Huntingtor baynien and Tobstermen will tealize
aninflox of baymen and Iohstermen displaced from the waters they are currently-using in fhe
Raie and in-watérs off Southold and Riverticad.

Finially, in ptior emetgencies such asthe September 1th altacks and the crash of Flight
800, all Federal, State and Cousty resciirces wers deploved o the emergency scene, leaving the
Huntington Harbor Master as the only matine law enforcement and resoue unit available
amywheré in the ared. Forexample,on Beptember 11th and the days thercafier, our office was
directed to provide secutity forthe KeySpan plant as well as the Mobile Oib-faeility, since the
Coast Guard and all Counity services avaitable responded to New York City.. In'emergencies, the
Patons Netk Coast Guard Station in Nosthport deploys s personng! 10 the emergency areps dnd
Huntington is left to its own devices.

Tn corchusion, the Coast Guard Repoit and IELS de not adequately addréss these
potential inpacts:

Dated:: Tanuary 23; 2007

MTLDS 02 AMMRESIAC0T IR0 2
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N-370

Please see our response to comment LA14-1.

We have assessed the impacts of LNG carrier transport and have found, as
presented in Sections 3.5.5.1 and 3.7.1.4 of the final EIS, that disruptionsto
recreational and commercial marine traffic would be minor, localized, and
temporary during LNG carrier transit. As noted in those sections, most
recregtional boating takes place within about 3.5 miles of the shoreline and
therefore would not be affected by the proposed Project, except for some
recreational boating at and in the vicinity of the Race. As proposed by the
Coast Guard, the moving safety and security zone of each LNG carrier
would cover an area of approximately 2,040 acres (3.2 square miles), and
only one carrier would be present inside the pilot stations at any one time.
In addition, no more than one carrier per day would be transiting the area,
and only the moving safety and security zone around each carrier would be
an exclusion zone, not the entire transit path that extends in front of and
behind the proposed safety and security zone of an LNG carrier. The
amount of time for the LNG carrier and its associated safety and security
zone to pass any single point would be about 15 minutes. Only vesselsin
the path of the LNG carriers and their safety and security zones would be
affected.

Most recreational boaters and recreationa fishing vessels traveling to or
from Block Island, Montauk, the Connecticut River, and Mystic would
likely not encounter an LNG carrier; and those that do would have the
opportunity to avoid the carrier and its safety and security zone by slightly
altering their routes or speeds or by waiting about 15 minutes for the safety
and security zone to pass.

Asindicated in Sections 3.5.5.1 and 3.7.1.4 of the final EIS, the Race
would not be closed when an LNG carrier passes through; in fact,
recreational boaters could transit the Race while a carrier is present by
using the area between the limits of the Race and the edge of the carrier’s
safety and security zone. |n addition, as stated in Section 3.7.1.4 of the
final EIS, there are alternative routes that are available to recreational
vessels to enter or exit eastern Long Island Sound in lieu of using the Race.
Asnoted in Section 3.5.5.1 of the final EIS, there could be temporary
disruption of some recreational fishing during the 25 to 35 minutes required
for a carrier and its safety and security zone to pass through the 2.3-mile-
long area considered the Race. A fishing vessel in the path of the
oncoming carrier and its safety and security zone would need to move out
of the path and fish in another location or wait until the carrier passes and
return to its previous location. LNG carriers would transit the Race no
more than once per day for the life of the Project; and therefore, the impact
would not be significant.
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LA14-4  Impactsto commercial fishing are addressed in Section 3.7.1.4 of the final
ElS, which has been updated to include impacts to commercial fishing in
the eastern portion of the Sound. As noted in that section, interruptionsto
lobster fishing would be localized and temporary during carrier transit,
including in the Race. We do not anticipate a significant displacement of
lobstermen from the waters they are currently using due to implementation
of the proposed Project.
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Unofficial FERC<Generated PDE of ZO070131<0072 Received by FERC OSEC O1/2/#007 in Docket# CPOE~54-00

¥

LA15-1

LA15—2;‘

TOWN OF EAST LYME
EASTLYME HARBOR MANAGEMENT/SHELLFISH COMMISSION
P2 Box 519
Niantic, CT 06357

Secretary
Marvin Schutt

Treasurer
Steven Dinsmore

Chairman
Blonastd F. Landers Jr.,

Jamgary 45, 2007

Honarable Magalie R. Salas, Secrctary

Fedoral Frergy Regulatory Commission
RE8 First Sreet NE, Room LA =
Washingtan, DU 20426

RE: Diraft Envitotoiicntal Inpact Statcaient .
Reference Docket No: CP06-54-000and CP06:55-000
Gas 3, #1113

Dcar Ms. Salas:

N
Wearc wiiting {n responise to the Federal Energy Repulatary Commission”s (FERC) November 27, 2006
issmance of the Drafl Environmental bupact Statement {DEIS) for the proposed Broadwater LNC Project.
The East Lyme Harbor Management/Shellfish Commission was established by Town Ordinance in 1987,
and is authorized to carry out all of the powers and duties granted to harbor management commissions by
the Conniecticut Hathor Management Act of 1984 ‘Our azea of jurisdiction includes the navigable veater
areas i1 the Town of East Tyme | d aid, CT. As vot know, Tollowing the
Notice of Applicstion on Fehmiary, 17, 2006, 2 humber of coastal Connecticut communitics, including
the Town of Bast Lyme; adopted resolulions opposing the | Project:h of the il
safity, environsiiental, and cconomic consequenices of the proposed LNG facility: Our Comerission’”
also found the subject proposal fundamentally inconsistent with the Goals, Objectives, Palicies and
Water Use Plans and Managemient Guidelines contained in the East Lyme Harbior Managément Plan
{1991}, We respectfully record our comtinued opposition ta-the Broadwater floafing starage
regasifieation unit(FSRUY and offer the following commients o the DEIS:

Long Ist

General: “The DEIS is ineomplite in a nimiber of arcas, Unfounded conclusions on the
enviranmental impacts of construction and operation of the FSRU were drawn from limited,
simplistic sirvey data and nonexisient statistical analysis. There is'ad extensivisamount of
relevant atid Gurrent biological inforimation on the aquatic vesources of Lang Istand Sound (LT3},
et the authors choase to rely on.outdated referstice material in preparing the DEIS. These
deficicncies werealso ndted bya panel of intertistionally recognized expertsion LIS peology,
sealogy and fisherics at a recem hearing of the UF LNG Task Force. TheCoast Guard safuty
repoit idertifies specific mitigation measurds that nesd tu bedmplemented for the projectrebe
suitable for use by ENG carriérs in Rhode Island Sound; Block Tsland Sound, and L15,
Furthermore, (he saféty.reporl found that sdditionial measures are fecessary foresponsibly
manage ritksto navigation safely or maritime security associated with LNG marine traffic.
However, the KIS is silont asto who, how, atid where these mitigation tneasures will by

! Commment letier op Motice of Application {Broadvater Enerpy CP06-54-000) from East Liyme Harbon b
Shellfih Commission fo Magatic R Salas, Secretary (FERC) dated Maigh: 15, 2006 (FERC-Generated POF
2006041703153,

LA15-1

LA15-2

N-372

Thefinal EIS has been updated to present the most current information
available from resource agencies and the literature on the environmental
setting of Long Island Sound, with an emphasis on the aquatic resources.

The recommended miti gation measures that would be the responsibility of
Broadwater are listed in Section 8.4.1 of the WSR (Appendix C of the final
ElS), and the recommended mitigation measures that would be the
responsibility of the Coast Guard are listed in Section 8.4.2 of the WSR.
FERC expects that these mitigation measures would be required if the
Broadwater Project is authorized. Section 3.7.1.4 of the final EIS has been
revised to more clearly describe FERC' s approach to this issue.

The EI'S does not suggest that local municipalities would be solely
responsible for emergency response planning and actions. As described in
Section 3.10.6 of the final EIS, if the Project receivesinitia authorization
to proceed, Broadwater would work with federal, state, and local agencies
to develop an Emergency Response Plan for the Project, The Emergency
Response Plan would include a Cost-Sharing Plan to provide funding for
agency participation in emergency response actions. FERC must approve
the Emergency Response Plan prior to final approval to begin construction.
If the needed resources are not available or capable of providing the
required responses and properly funded, FERC would not authorize the
Project to proceed.
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Unefficial FERC-Ganerated PDF of 20020131-0072 Recebved by FERC 0SEC Qi/22/2007 in Doacket#: CPOBE-54~00

LA1S-2

LATS-3

LA15-4

LA1G6-5

LA1S-8

LA1E7

LA15-8 1:

La159 [

W EAST LYME HARBOR MANAGEMENT/SHELLFISH COMMISSION

LA15-3

wiplenented, The DEIS suggests that Tocal munscipalitics in e arcas nearby1he TSR and
weansiing LNG carriers wall be responsible Tor ensuring thit théjr emicrgeney response plansand
staff are cupable.of responding to-catastrophiv events invelving NG Acnuinber of aliematives
o the Broadwates Preiogrwers assessed inthe DEISE bowever, recaitsiiiong wr theNortheas
115 and Conadashoold Yo firhicr explored by the FERC before sinngthe FoRu an LIS an
estoary ol nuticoal slemheince,

LA15-4
Enviropmental Constructionof the FSRU will Bave dignificdnt deleterdous eflects onthe
existing natutal resoyreeof LIS The DEIS ils fo asscss thedirect smpactys ol the yoke
mabrtig systen (YIS and deilling/plowing 25 miles of connietor pipelings Grobenthic hatigats
LIS whiel suppart nich dbdiverse populations of fish and shellfish: The DEES prosests aw
eredible evidence that shellfish, shellfish habital and overaltwarerguaiiny will voube daiaged
by botty disturbed sediment 4nd minterints used in the construction ot the ¥MS and lubnieation for
drilling that will be released imo the water and ulngately settle bn the surrinding seafloor,
Rueently, for a second tume;, the CTDERdenied a Water Quality Cerfifica taanstall s sinidar
sab-seatloor pipeliie bepwesn OT and MY because natrsl soils and sédiment that resnea
habital forcommercially valuable aystersand clarusy asowell-as-other aguatic [He; would be
permancnilyaltereil. The O1 DEP eocluded that the proposed Lsbandér Bast pupeline project
was Minconstatent” with the state’s Water Quabity Standards. Fusihermone the CT DB <3 sg
and. foderal baw dirests the ageney toenferee these dards o safeguard existing uses.of e
Sound and. the Tevels of water quality necés$ary (o protectithoseusty,. Uis puzzling thatthe
subject DEIS dipwes différest ooncligions rconstnieting 4 projict with similargonsequences
located just 11 miles frar the OT shore in NY waters of LIS,

QOperation of the FRRUWill alse iipdct the water gualit existing ayuatic
Gl LIS for as stated in the DELS, “aminimunof 30 vears™, The effects of increased seawater
temperature io LIS are well docamented fnthe scientitic litcrture: 'The DEES indegates that the
PSR U could use up te 8.2 million gallons of seawater por day for ballast maintenance dnd
mavhinery eooling. Water discharges from the FSRU wonld be on avirape nearly 4°F wiarmer
than surrounding condifions and potentially effect growth and development of plankionic fite-
sages Of imponant fish and sheltfish. Some marine ofpganisms such as lobstersire very sensitivg
T Teniperature elovations and s she-depree rise Tnaverage water temperatgres canchipee profound
effecis on'this commercially, importarit fishery: Lhi¢ DEFS ignores the Vast dmount of scuntific
infornation colleeted on the Tobster population since the 199% westorn TS die-6 £ aid disinuitic
decling in.abund The DEIS ind s that nosipnificant impaets 1o cesentivl Tish habiut
HEHY respurceswould ocour during constuction and operation of the FSRLL Howeverithe
FEROUACE AZERCY redpoilsibl e for FEIV{ Natiohal Marine Fisherisy Senaee “NNESY higs no
vompieted their azsessment-of the praject. Thisre s Title discussion in the DETS ontoe impacts
of inore inviisive noi-native.species bring carried it ihe Sotnd i ballast warer and: o i otk
S LNGE vessels coming front natural gas-rich nalions i Africa. Asipeand the Canbbeat. The
massive sizéoT the PSR aid TING cairidss will incréase the patential for colltions witii
federally thréatened or endangered species (including marine mammiks) that ugasionalty transit
L1S during scasvnil migfations, LISi8 4 majar flyeay for migiory birds the DEIS failito
addiess:the petential g 1 hird-pollisiting withi the ESRU. prarty of which stand nearly 300
foet above ihic surfaee warer: Dthier environmental impadts gsseciated with-operation of the
ESEU neluds vopaired givguahisy frony eissions of re-vaporizatinn rmachiuesy, slevaed nose
unpacts thowans and aquaticbiovs frowithe FSEU trbines and fire profection systems,
discliarge of biocid fermis: and the porential for il deaks
v chemical spille msodated With bpersfing & heipy indusitai facility oo flewatee, The DEIS

LA15-5

LA15-6
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vsed ot prewllnol fouling
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In Section 4.3.2 of the final EIS, we provide updated informetion on
recently approved projects in the northeastern United States and Canada,
and consider the projects as potential alternatives to the proposed
Broadwater Project.

Section 3.3.1 of the final EIS provides a detailed discussion of the direct
impacts on benthic organisms and habitats (including shellfish) from
installation of the proposed YMS and the 21.7-mile pipeline. Impactsto
water quality are discussed in Section 3.2.3 of thefinal EIS. The YMS
piles would be installed using pile-driving methods. Thus, no drilling
lubricants would be used.

Section 3.11.1.1 of the final EIS discusses the |slander East Pipeline
Project. The |slander East Project would consist of a much longer pipeline
that would cross onshore, nearshore, and offshore habitats. The
Broadwater pipeline would be located only in offshore habitat and would
affect approximetely 2,500 fewer acres of seafloor than the |slander East
pipeline. On October 5, 2006, the U.S. Second Circuit Court of Appeals
ruled that the State of Connecticut did not sufficiently support its decision
to deny awater quality certificate to the I slander East Pipeline Company.
On August 15, 2007, a U.S. District Judge remanded the U.S. Commerce
Department’ s decision to overrule the State of Connecticut’ s denial of
coastal zone consistency. |n addition, the |slander East Project would
impact nearshore oyster areas. The proposed Broadwater Project would be
limited to the offshore areas of Long Island Sound.

The commentor misrepresents the FSRU discharges, which would be &t
approximately ambient temperature. |n addition, LNG carriers would not
be discharging ballast water into Long Island Sound because they would be
arriving laden with cargo. A detailed description of the actual impacts of
water intakes and discharges for the FSRU and LNG carriers are provided
in Sections 3.2.3, 3.3.1, and 3.3.2 of the final EIS. The EFH assessment
provided in Appendix J of the final EIS incorporates all of the information
received from NMFS regarding EFH prior to completing the final EIS.
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LA15-7 Section 3.4 of the final EIS discusses potential impacts to federally listed
marine mammals and birds, and includes the recommended mitigation
measures for minimizing those impacts identified by FWS and NMFS —
Protected Resources Division. |n aletter dated June 8, 2007, FWS
concurred with FERC' s determination that collisions with the proposed
FSRU would not be likely to adversely affect federally listed avian species
(see Section 3.3.5 of the final EIS).

LA15-8 The extent and magnitude of each of these potential impacts are discussed
throughout Section 3.0 of the final EIS, including measures to avoid and
minimize potential impacts.

LA15-9 Section 3.2.2.1 of the final EIS includes our recommendation to the
Commission that Broadwater prepare an SPCC plan and provide the
estimated volumes associated with a worst-case spill scenario, an
appropriate evaluation of the associated potential impacts to water
resources and marine life, and appropriate mitigation measuresto minimize
the likelihood of a spill. These issues are addressed in Sections 3.2.3.1 and
3.10.2.4 of the final EIS.
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Safety apd Recreation: “The Broadwater Project wiold permanently sltervecreational vse of
FLong Istand Sound. The watstways soitabilily report (WER) prepared by the Uoust Guard
outhines medsures novestary 10 ensusé ale, secure pussage o LNG vesselmalfic and uperation of
e FERLE The WER ausested the potential fisk sssociated with e propec i tenms of sk
threat, riskvidnerahility, snd risk consequence, The WSR concludes that, at present, there sre
o known predible threas against the FSRU and assuciated LMG carticesy howiever, pariodic risk

QT2 Received Y FERGC OEEC OL/ZE/L007 in Docketds CEOE~BA-08

assessments must e conducied o ensure the safety of the projest,. The events of 9111 b LA15-10 We dp not agree with the commentor’ s statement that thg safety and
elcarty demo dioor mition Bality toerdirisim; the consequences of a torvonst security zones proposed for the FSRU and the LNG carriers represent an
attack on the FBRY or an LNG carrier trausiting the Sound ate mm"m;f ié‘“““ﬁ“i;‘,‘g‘ﬁ?‘;d unprecedented restriction in the navigable waters of Long Island Sound
funding exists, US0G saff will sccompany LNG carmiess tandiing thiough 1o i ¥ al ’ ’ ! > .
ra offlimit§  atpund thevessel maich e Sime wiy the Coost Guard currently As stated in Section 2.3.2 of the WSR (Appendix C of the final EIS), there
sceompanies vesscls traveling to and from the submaring base in New LenCon, C’f? T!;c‘cxff- are several safety and security zones within Long |sland Sound.
Fonitor enclusion zone around e LG carders would extond 2 miles ahesd, T iuite bc’hmd sad
12 mijle aside the vessel while traveling 1o the FSRU, norecreanional, commercial or military ) ) . .
fraffic would be allowed ingide the exclusion-zone. In addition, » permanent sxclusion-zane LA15-11 The impacts to recrestional and commercial fishermen who use the Race
messuring |5 square miles would be established round the FSRL climinating sooreaional sud are described in Sections 35.5.1and 3.7.1.4 of the final EIS. As stated in
i ‘baati.ng i this sres for thelme af{h&f:gm iz n-;umm 1{}:.130 yf‘iﬁ:;‘): With those sections, the Race would not be closed when a carrier passes through
the fon of subi i Hy teaveling e g istance from Uihe Race! n U ; _ es ,
LA15-10 narrow channel 7 mx‘]:: {;}m East Lyme at the Sound’s easiens end} 1o ithe submiains base in and some recreational boaters could transit the Race while acarrier is
Hew "“"“‘;“;;;“"’ restiiction & navigable wisters "f”ﬁ “;’;"‘“"5”;;";’6 ; 2;2?’;;« it out present by using the area between the limits of the Race and the edge of the
recreationg 1) fish whio freg “thie Rave™ wou rarily s - i _
LA15-11 cach time an NG tanker sails into the Sound. The DEIS is silent regarding this impact (0 the carrier's safety and secgrlty zone. I ssues related _to the Public Trust
- arry users of public wust walérs: The WSR alo recomptienids that additional measures sre Doctrine are addressed in Section 3.5.7.4 of the final EIS.
HECESSATY 10 Tespofisibly mansge the sufly and 2eiinity 1isks asspcuated with the proposed
projet. The DEIS indt it would develop snd implesont sn emergency
response plan that inclides Jocal municipalifiss and junsdictions to moet the requircinents of the
FERL, the Const (used and aibier foderal apdncies”. However, the DEIS provides noinsight as .
LA15-12 o the magnifude of sddifional resources necdod by local tunicipalities omea ‘hh:‘f Gird LA15-12  The commentor has correctly noted that Broadwater would be required to
renint e the security and safety rosompiendations fuurd in the Coast Guar prepare an Emergency Response Plan. As described in Section 3.10.6 of
o the final EIS, the Emergency Response Plan would identify the resources
;‘ :;(E- “L’E”'?lfm nd:.‘ ; :ralmax;i; ﬁﬁﬁmﬁ“iim"ﬁﬂ ’ needed to implement the plan. FERC must approve the plan prior to final
Mew York City, Eong 5] & Grinecticu! - N -
wind and 1idsl power in combination with conservation measures may redite ooy grawing approval to begin construction. If the needed'resouroes are not available
deniand for additional af éneigy: Recentactans by formet Gov. Mitt Roamey (MA) 10 and properly funded, FERC would not authorize the Project to proceed.
approvie twe LNG facilities (Neptune and Mortheast Gateway Projects) in Massachusetts offshare
waters will boost natural gas suppliss in Neéw Ungland by mare than 20%, “The angoing
expansions of existing LNG facilities in Chesapuske Bay, Gulf of Mexivo, and Catadiag
Maritimes will Facther tmpeove domestic supplies vl nateral gad The growth in the existing ) i )
xup;ryamiural gﬂsoomm%inui with more than a dowen new proposals for LNG import terminals LA15-13  Section 4.3.2 of the final EIS has been updated to include the most recent

LA1E13

i portheasicrmn North Armedcs obviates the meed Tof sitiig w FERU 6 the Soind, Expanding the
capacity of sxisting major pipeline petworks inoir arcs {eg, Algonguin, Texas Fasterm, and
Maritimes & Northeast) and constricting new pipelines inappropriate areas of LI5 aod the
Athantic Coean would allow these new sources of natural gas to sesich markets on Long tshad
ardin New York City. FERC mpst the aliernalive need sortionefithe
DEIS, pamicidarly the efficacy of the Rroadwater Projeet in Hght of e new developinents in

information available on existing and proposed LNG terminal projectsin
New England and northeastern Canada. This information presents
quantified environmental impacts for each alternative project, and
compares them to the impacts for the proposed Broadwater Project. This
updated review confirms that these alternative projects could not satisfy
projected natural gas needs for Connecticut, Long Island, and New York
City with less environmental impact than the proposed Broadwater Project.
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We are not aware of what “ flawed assumptions” the commentor has
referred to. The analysis conducted for the proposed Project (reported in
Section 3.10.3 of the final EIS and Section 1.4 of the WSR [Appendix C of
the final EIS)) reflects the best available methods, conservative
assumptions that err on the side of public safety, and the most protective
results. The Sandia Report (Sandia 2004) is the most recent and definitive
reference on the subject of LNG spills to water and presents an analysis of
many of the other studies previously completed. The GAO Report (GAO
2007) presented a survey of experts who work in areas related to LNG risk,
hazards, and consequence modeling. The report determined that the
primary hazard to the public would be heat from afire. A total of 11 of 15
experts were of the opinion that current methods used for estimating LNG
fire heat hazard distances (that is, the methods used by FERC and the Coast
Guard) are “about right” or too conservative.

The purpose and need for providing additional energy supplies to the
region are described in Section 1.0 of the final EIS. In Section 4.0 of the
final EI'S, we have compared the proposed Broadwater Project to awide
variety of aternatives, in accordance with NEPA.

We consulted with CTDEP during preparation of the draft EIS and have
responded to comments from that agency in the final EIS.

As described in Section 3.5.2.2 of the final EIS, Broadwater would be
required to obtain an easement for use of the seabed associated with the
proposed Project. Broadwater would pay an easement fee and would use
the easement only for the life of the Project. Further, as described in
Section 3.5.7.4 of the final EIS, many other commercial and industrial uses
of the Sound have been approved by the responsible agencies, including
eight power cables, three fiber optic cables, two natural gas pipelines, three
active dredge disposal sites, two oil transfer platforms, many ferry services,
extensive commercial shipping, and commercial vessel lightering.
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ORIGINAL

HARBOR MANAGEMENT COMMISSION

Tanuaty 16, 2007

Ms. Magalie R. Salas

Setretary

Federal Energy Regulatiry Commission
BBE First Sireel

Room 1A

Washington, DC. 20426

et o T WL

Heferenee: Docket Wo. CPO6-54-000 and CP0s-35.000

Dear Ws. ‘Salas:

The Nerwalk Harbor Management Commission has reviewed the Draft Envirohmental Trpact
Statement (Draft E18) issued by the Federal Energy Regulatory Commission (FERC) coneerning

b the proposal by Broadwater Energy LLE o build an offshose Tiguified ‘Natural Gas (LNG)
termial in Long Tsland Sound,

The Commission discussed this matier during its svecting of Deceraber 20, 2006 and moved
unariropesly to trapsmit ity concerng and cortments ot the proposal to FERC andthe U8, Ariy

Corps of Enigingers (USACEy which hag issued Public Notice Number 2006-00265-L6 concerning
the proposal,

The Commission is corcerned about-the potential direct impacts of the proposed LNG tenminal
on:navigation. conditions and eovironmental qualtty in Long Istand Sonnd and the fsulting

sevondary effects of the terminal and its use on Contecticit ports and harbors; including Norwallk
Harbor,

Morwalk Hathor i 2 major center of recreationel boating; commercial shellfishing, wnd other
water-dependent activities in western Long Island Sound. The Harhor s the home port of
thousandy of recreational vessels that vse and ¢njoy-the Sound. In-addition. the City of Nerwalk
expends considerable resources to encourage maritime tourisny and o provide facilities for

B vigiting boaters. The Harbor is amajor attraction for visiting boaters who travel to Norwalk from
Conngeticutand New York-hathory' throughout the Sound. . These restdent and visiting boaters
generste significant economic benefits for the City, The vigbility of all thess boating activities
and the enjoyment of these whe participate in them are influenced by the guality of environmen:
tal and navigation conditions in Long Island Sound.

BPOST OFFICE BOX 5125 125 EART AVENUE = NORWALK, CT 05856:5125 « TELEPHONE 2038547780
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LAT6-1

LA16-2

- Section 3.7.1.4 of the final EIS presents an assessment of the impacts of the
; P ! .
FSRU and LNG carriers on marine transportation and addresses potential
Ma: Magalie Salas 2 January 16, 2007 impacts to ports. Section 3.5.5.1 of the final EIS addresses the impacts of
the FSRU, the LNG carriers, and the proposed safety and security zones on
recreation. As stated in those sections, the proposed location of the FSRU
Norwall Harbior i ats Morwalks most important natucal resotroe; its tidal wotlands, intestidal and the proposed safety and security zone around the Y MS and FSRU are
flats, beaches, shellfish beds, fish and wildlife, and other ;e:snurces, including ti;e }\fbr;ya[k Ilsla_ndri not areas of heavy commercial or recreational traffic. The FSRU and its
with part of the Stevart B. MeKinney National Wildlife Refuge, provide frreplaceable ecologion - _ !
functions and values hy well as reckeational opportunities. The Harbot's environmental quality proposed_safety and securl ty zone would have a minor |mpa_ct on
6 an impariast deteminant of the City's quality of life and is infiuenced by the envisonmental commercial and recreational vessels that would last for the life of the
uality of Long lsland Sound. Project and would have at most a negligible effect on vessel transitsto or
. ; from Connecticut ports.
This Cénimission believes that @ fair and proper review of the Qropns;ﬁd LG y’:mfmsi wiold p
inclade a thorough evaliation of the poténtial impact:; of the :;;rdm@ ‘o?m Cc‘tl}x‘nacnnm%t ; an& z:x;d Each LNG carrier would have a propased moving safety and security zone
" i . # i by O e . A
i‘f‘;i"g; P‘j&i’*‘g‘otﬁ;’f"mm’ Boweser, appeats 1a b ichudled. sncsither the e that would cover an area of approximately 2,040 acres (3.2 square miles),
e ) and only one carrier would be present inside the pilot stations at any one
To properly evaluate five potential impacts. on Cosnectiout’s ports. and harbory, it is the time. The entire transit path of an LNG carrier would not be an exclusion
Commission’s opinion that the propossd Lbiﬁﬁwr;ummst be i\*g*uztfadmftr gousgiengy W zone. As described in both the draft and final EISs and in the Coast Guard
the State of Connection™s Federally approved Coastal Management Pro et : ! :
oi the USACE may twue any final decision on the propossl. That evaluation should be WSR (App_endlx C of thefinal EIS), the_amount of time for the LNG _
conducted by the Conniesticut Department of Envireamental Brotection:in acwrda&ce with the carrier and its propos_ed safety and security zone to pass any single poi n_t
requiremionts of the Pedesal Coastal Zone Managemeiil Act. In this regard, the Comumission would be about 15 minutes (the length of the proposed safety and security
strongly agrees with and supports @fﬁt"‘f{f’gg §§fa§,ﬁ%d §§£T§§§ri§§0ﬁw&§§“’§§f$ zone from front to back would be about 3.7 miles), and the only exclusion
@iﬂ?’plffémi co;i?ﬁff gft?cﬁ:enflos]&d. o area moving along the LNG carrier path would be the 2,040 acre (3.2
’ ’ h square mile) area around the single LNG carrier. All other portions of the
Further, the Commission wrges Connectived’s Congressional delegation consisting ol Sesators carrier route, both in front of and behind the carrier s proposed safety and
. prop Yy
Dadd snd Licberman and Representatives Couttucy, Del.auro, Larson, Murphy, and Shays to security zone, would be available for use. Asaresult, the vast majority of
Ensure that the prosisions gad spitil of the Coastal Zone Management Act sre properly applied ial J q ot | vessels heading t ¢ ) i s of
tn detebniiie. 1) the potential fmpacts of ‘the: Broadwater proposal on the coastal area of Commer(_lla and recreational v s heading O or from the ports o
Conpectictt-and 2) the consisteniy of the praposal with Conpecticut’s Federally approved Coastal Connecticut would not encounter an LNG carrier, and there would be, at
Management Program. most, a negligible impact on vessel traffic to or fromthe ports.
Thank vou fot vour aftertion lo out comments. ¥ vou have any Guostions or regire- aty LA16- . . ) . .
additonal information, please contact tae wt' {203) 847-0352 or anmobilia@@shoglobal net. 2 .'I;helgtoa}t (frljarg is Srte(ssr;)onj blzsftoL ﬁniurln% C?mp“;fn;e W|t2 the C%M Aas
it relates to the Coast Guard’ s establishment of the y and security
Sincerely, zones for LNG marine traffic affecting Connecticut state waters.
:ﬁzga%%ﬁqkﬁ
nthony Mobilia
AM/gs
Enclosure
G
Mayor-of Notwalk Richard Moccia LS, Representavive Christopher Mutphy
8, Senator Christopher Dodd LLR: Representative Christopber Shays
LIS, Senator Joseph Licberman Attotriey Goneral Richard Blumenthal
U8, Representative Joseph Couttney Compiof Environmental Protection Gima MeCarthy
118, Represemative Bosa Delaure VLS. Army Corps of Engineers
1.8, Represcntative John B, Larsol Broadwater Enerpy, LLC
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Town of Brookhaven
Long Island

Brian X, Foley, Supervisor

Japuary 11,2007

Magalie B Balag, Secretary

Federal Energy Regulatory Commission
Publiv Referenie Room

288 First Street, N.E., Koom 24
Washington, DC 20426

Dear Secrétary Salas:

" The enclosed comments were presented-at the FERC Public Comiment Hearing held on
Tharsday, Jasusry 11, 2007, ar Shoreham-Wading River Middls School Auditorium,

This statement sirongly azserts the Town of Brookhaven's opposition to the Broadwaler

EXG proposal.
D'appreciate your considerationand ask that these-comments be presented to all the FERC
Boad members,
Sincerely,
Brian X. Foley .
Supervisor
Office of the Supervisor
e Independence Hill » Farminguille « MY L1758« Fhone (45134510000 = Bax {(631) 4516677

]

wwbrookhaven prg
Frimted o el pper
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Town of Brookhaven
Long Island

Brian K. Foley; Supervisor

SUPERVISOR BRIAM FOLEY
COMMENTS ON DEIS ON THE PROPOSED
BREOADWATER LG PROPOSAL

1 am the Bupervisor of the Town of Brookhaven.

The Town of Brookbaven has a Targer population than many Jarge Armerican cities,
inchding Miami and Atlanta, with a population of almost ¥ million and 325 square mi lss wnd
153 miles of coastline.

The FRSU 35 10 be located jistto the east of the Town,

Thi DEIS on this i concetved proposal hag been reviewed by the Towi, While thers
has beeninadequate time for a thorough review, [and our counsel is Sibmiting & woton 1o thar
effeet] the following are.some of the more glaring defects:

1. The TVEIS containg an inadequate assesspent of saféty and security. The United
States Coast Guard stated 4t bestin-ifs October 2006 Broadwater report;

“The Coast Cuard.. does not have the resources reginred to implement the
mgasures which Jarel nocessary Yo manage effectively the potential risks
of navigation salety and maritime seourity.”

Thie Coast Guard went tn o sote:

“Loual law coforéement dgencies conld potentially asdigt with some of the
- dnedsures Tor managing potential risk, [Wej recognize that [ocal

government does ot have the necessary personnel, training or
Equiprieht.”

Office of the Supervisor
ville * WY P1TH8 « Flone (6311 4610100 » Fax (631 4516677
s brsokbiaven.org

Cine T Hill % F:
MITLAREE S MRS

rinierd o seryctd puper
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LA17-1

The botlom line is that the citizens and taxpayers of the Town of Brookhaven would be
strapped with the burden of caring for and paying for the security thiz facility demands. Tt will
be the firefighters and EMT's from Brookhaven who will be burdesied with responding to
emergencies. . potential catastrophic events as well as the worker oot in'the Sound who needs an
appendectorny or suffers an injury, The citizens of Brookhaven should not be suddied with
gither the munetary or the humat cost of this for prolit corporate venlure.

2 The DEIS fails to account for the enactment by Congress and e President of the

Laong Tstand Sound Stewardship Act of 2006 which declares the Sound & “national treasure of

préat culbural, environmental and ecological importance™. The Broadwater project thwarts the

LA17-2

very goals of the Stewardship Act which include the preservation of the Sound for open space,
‘public acpesy and recreational use.
3. The document Tails complerely 1o address the Public Trist Dipctring recognized by LA17-3
the United States Supreme Courtsince 1892, Mo matier how Broadwater seeks o cloud the
issues, the project involyves notonly the massive FREU, but, also, the spcurity zones around the
facility and thi carriers supplying the massive barge. The seeurity zones will CLOSE almost
1,800 zcres of the Sound to-the public and commercial fishing fora period of 30 years— 950
acreswill be CLOSED permanently for the FREU and security zone, “The remaining acresge

will be CLOSED 4 to 6 timés a week 1o éreate seavirity Zones for the tarticrs supplying the

barge.

MTLBRMESASITICI LS *

N-381

At thistime there in no requirement for the Town of Brookhaven to be
responsible for any security or emergency response actions associated with
the proposed Project. If the Project receivesinitial authorization to
proceed, prior to initiation of construction Broadwater would work with
federal, state, and local agencies (including municipalities) to develop a
Facility Security Plan (as outlined in 33 CFR 101-105) and an Emergency
Response Plan (as described in Section 3.10.6 of the final EIS) for the
Project. The Emergency Response Plan would include funding provisions
for agency participation in emergency response and security actions. If the
funding agreements cannot be devel oped to the satisfaction of the
participating agencies and Broadwater, and if the needed resources are not
available, FERC would not authorize construction of the Project.

Section 3.5.7.2 of the final EIS addresses the relationship between the Long
Island Sound Stewardship Act of 2006 and the proposed Project.

Section 3.5.7.4 of the final EI'S addresses issues associated with the Public
Trust Doctrine. Sections 3.5 and 3.7.1.4 address the potential impacts of
the proposed safety and security zones on public use.
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LA18-1

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

BROADWATER ENERGY LLC DocketNos, CPO6-54-000
CPO6-55-000
BROADWATER PIPELIRELLC CPO6-56-000
COMMENTS
BY
THE EAST HAMPTON TOWN BOARD
ONTHE BROADWATER DEIS

‘The Broadwater DEIS Tails adeguately o consider the itnpacts of the project upon the Town
of Fast Hampton, Tt résources and the marithme way-of-life we sotght to preserve when we recently
enacted our Comprehensive Plan. The DEIS also fails to consider fully Broadveater™s Inconisistency
with thie New: York State Cosstal Managerment Plan (CMP7),

The Town Comprehensive Plan is Tonored

Thie Towii Board of the Towr of Edst Hampton (the “Board”), i conformity with New York
State Town Law, adopted its Comprehensive Plan (the "Cornprehensive Flan' 3 in May 2005, Tn
shurt; the Broadwater proposal would compronaise, indeed, defedt, several of the goals identitisd in
the Comprehensive Plan. “This fact s ignored i the DEIS.

The Comprehensive Plan-was developed by the Board over the course of several years and
ineluded ¢xpert congultation and pumerdus visiohing sessions with all the diverse sectors of the
Town's population, The final document sets forth the residents’ vision for their future and in that
regard, inchides the following:

The Town treasires and iy committed 1o sustaining [is] dch aray of

patira] and cultiral fesowices, gighentic Sense of. plade. varal
character and the people Who malke i wiigye.

LA18-1

N-382

Broadwater submitted a coastal consistency certification to NY SDOS and
to FERC that contains Broadwater’ s analysis of the Project’ s consistency
with New Y ork State coastal policies, including applicable policies of the
Long Island Sound CMP and the applicable local land management plans.
NY SDOS is responsible for determining whether the Project is consistent
with those policies. It is our understanding that NY SDOSwill fileits
determination with FERC after the final EIS has been issued.

Section 3.5.7 of the final EIS has been revised to address East Hampton’s
Comprehensive Plan.

Local Government Agencies and Municipalities Comments
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R

A diverse population should continue to have oppottunitics fo engage
in a variety of fivelthoods rangng fom traditional agreultoral and
fishing, to clean technology and the arts.

W

The seasonal economy of second homeowners and visitors, Tased
Jargely on the pristine nistural and reh cultural yesources, helps support
avibrant, diverse, vear-round compumnily and should beé-encouraged to
continue,

P

Thie goalyof the Comprehensive Pl mchide protecting the Town™s nural charaeter;

Gail One: Maintain and restore; where niecessary, East Hampton™s rural and sermi-riral
chasacter and the wrigue gualitios of cacl of East Hummpton s hisioric
communities.

Most significantly; the Comprehensive Plan hightphts the fact thar Montak is New York

State's largest conmmercial fishing part. The Tawn has a goal to mamtain the charaeter of that harbor
as g inportant corbimunity asgset.

Gral Six: Enpourage and retan traditional local resources hased on fishing and
agiicultural industiies, . hMoitauk is the largest ¢omumercial fishing portin
New York intéoms bf linded value and number of vessels,

{Conprehensive Plan, page 36)

The Montauk dock avea isthe Jargest area of support facilities forthe Bast Hamplon
cormersial fishing ndustey. b 1999, 30 million powids of fin and shellfish were landed in Fast
Harmpton, with an cstiniated vabie.of $34 tiillion, The Montauk dock aréa:alse i fouriyt destination
and a major recreational fishing area which includes restaurants, shops and moiels. -Over 100,000
anglers coing to Bast Hampton innially and over 100 chavter, party and guided bouts opesite ot of

East Hampton’s parts, contributing, by estimate, in excess of $350 million to the logal econony:

{Hiwng Rose LLC Repoit 2003). The Compréhensive Plaii seeks 'to revitalize and maiitiin the

MTLDBI003 MBHEEEGI0TI3080 2
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LA18-2

LA18-3

Mosiauk Dock area and to-retain Montauk Fardbor se s fishing village which attracts sutrmier fomrists,
while-providing for the needs of iis summer workers and year-round residents.
{Comprehensive Plan, p. 184)

With Broadwater, the TNG carriers would enter the Sound through the area between Morttatk
Pointand Bloek Ieland, - Traw! fighing from Momauk 16 conducted i the areaidentical fo the course
etrmarked for the LNG cariers, As'set forth in the attached sfatement by the Town's Commiercial
Fighing Division, thig 18 & erucial fishing arsa used cousistently from April Swough Decerberon
average of 15 days per month by the trawling industry. The losure of this asea for 4 portion of the
day i tikely fo-elivainate the profitability of trawling for that entire day. Six. LING cander tripy per
week will reguli‘in a loss of rigarly 50% of the fishing time in these very valiable grounds vied by
Montank trawlers.

The lobster industry will be impacted the most severaly. Lobster traps are sfationaty goar,
Iobstermen Teave their gaar bnane spot-for anentive year, Ttis inmpossible to:miove the traps outof the
way of an LNG earticr and the security zone the Cosst Guard must impose, The most produetive
lobstering grounds are at the Race at the entrance to Lonyg Tsland Sound, a-very namrow passage where
Tobster traps irea concentrated: The lobstermen Will be forced to Jeave the area during eachand every
cartier trip through e Race. This area imposes a striet time schedule for fishivg dus to the strong
tides there. Lobstermen can only work about four howrs aday inthe area. Given the short four howr
wiric day, each dayan LING cardier traverdes the ares, Tobstenmen will be unebleto rétiteve thelr pots
for that entirg day. Because of natural impediments and an‘unknown scheduleof the LING curriers,
lobstermen are Tikely to Tose alt of thelr fishing thme. When one considers'the Race proyides at Teast

90%'of 4 lohstermian’s incoing; this isa sigiificant iipact,

MITLGA MO a0 L3N80 3
R

LA18-2

LA18-3

N-384

The Montauk Pilot Station-Montauk Channel route is an alternative route
for LNG carrier transit as stated in Section 3.7.1.3 of the final EIS. This
would not be the primary route for carriers, and it would not be used on a
regular basis. As stated in Section 3.7.1.3, the “ Point Judith Pilot Station is
considered the primary pilot boarding station, with Montauk Point Pilot
Station considered an aternate. Vessel draft and weather conditions limit
the use of the Montauk Point Pilot Station: vessels with a draft in excess of
38 feet may not be piloted through Montauk Channel; and pilots using
Montauk Channel may not pilot a vessel if weather conditions, sea state, or
vessel traffic ‘ pose athreat to the safety of any person, vessel, prudent
navigation, or safety of the environment.”

Section 3.7.1.3 of the EIS and Tables 2-1 and 2-5 of the WSR (Appendix C
of the final EIS) make it clear that |large commercial vessels would not be
new to Long Island Sound: tankers, cargo ships, and large passenger
vessels commonly transit Long Island Sound and pose a disruption to the
Montauk traw! operations. The statement that six LNG carrier transits per
week could disrupt trawl fishing 50 percent of the time is not correct since
most LNG carriers would not use Montauk Channel and therefore would
not be present six times per week. |n addition, transit of an LNG carrier
and the proposed moving safety and security zone around the carrier at
about 12 knots would result in the entire safety and security zone passing a
point in about 15 minutes. Trawlers could adjust their routes while a
carrier isin the area.

The overall result isthat LNG carrier use of the Montauk Channel would
cause atemporary and localized impact on trawling in the area during
carrier transit. Further, if authorized, it is expected that Coast Guard would
require Broadwater to schedule LNG carrier transits to minimize impact to
other waterway users, to the extent practical, as recommended by the Coast
Guard in Section 8.4 of the WSR (Appendix C of thefina EIS). Use of
Montauk Channel by LNG carriers would be consistent with current use,
and the Coast Guard considers the risks associated with LNG carriersto be
manageable with implementation of its proposed mitigation measures in
Section 8.4 of the WSR. We expect that these mitigation measureswould
be required if the Broadwater Project is authorized. Section 3.7.1.4 of the

e [ s ' a I Ll e V] [y

As described in Section 3.7.1.4 of thefinal EIS, an LNG carrier and its
proposed moving safety and security zone would pass through the 2.3-mile
length of the Racein 25 to 35 minutes, depending on the speed of the
carrier.
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LA18-3  (Continued)

The entire safety and security zone would pass a single point within about
15 minutes. Asa result, lobster fishermen who are actively working pots
may be required to temporarily move from their fishing positions,
dependent on the exact location of the carrier and its proposed safety and
security zone. Thiswould result in atemporary and localized delay during
carrier transit. |n addition, if authorized, it is expected that Coast Guard
would require Broadwater to schedule LNG carrier transitsto minimize
impact to other waterway users, to the extent practical, as recommended by
the Coast Guard in Section 8.4 of the WSR (Appendix C of the final EIS).
We expect thet this and the other mitigation measures presented in Section
8.4 of the WSR would be required if the Broadwater Project is authorized.
Section 3.7.1.4 of the final EIS has been revised to more clearly describe
FERC’ s approach to this issue.

Local Government Agencies and Municipalities Comments
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LA1S-4

LA18-5

LA1G-6

Thiss; as the DEIS tacitly adrmits, the ransit of LNG carriers through the fishing grounds near
Montauk will cause significant inipacts fo the commercial fishing and lobster industry and, therefore,
the existing character of East Hampton.

The DEIS callously suggests that the Jobstermen and trawlenrien will receive monetary
eoripensation for thetr Tosses.  This cavalier suggestion of s ineffoctive mitigation measure fails
begause it pverlooks the fesulting:

e Toss of G maritime wiy of life,
»  thie consequential trpact to the East Hamnplon keondry,
+ rost significantly, the loss of this aquaculture area Is inconsistent with the New York
State Coastal Mmagement Program, ahurdle the application must, but cannot,
overcome in order to receive FERC approval.
The New York State Coastal Management Plan

The New York State Coastal Management Program {Coastal Manageinent Plan’™or “CMEP”)
sets forth policies adopted by the State whieh promotethe beneficial use of voastal resources, prevent
their impairment or deal with major activitics which substantially affect mumerous resources. . Any
firGpigal incansistent with the CMP st b rejected, a8 amatterof law. The Broadwater application
is entirely inconsistent with the CMP and must fail.

The policies violated by this spplication are ag follows:

Policy 2: Facilitate water dependent uses;

Palicy4: Strengthen the economic bass of small harbor areas;

Policy 5: Bricourage development in areas where there are essential services;
Policies 9 and 19422 Bxpand public access:and water related recreation;
Policy 10; Bxpand the State’s commercial fishing industry; and

Policy 27 Siting of eoergy Gicilities w025 not fo impair copstal resources.

AETEADAI0A0RMO4BE60/C01 E39RE 4
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LA18-4

LA18-5

LA18-6

N-386

As noted in responses to comments LA18-2 and LA18-3, implementation
of the proposed Project would not result in significant impacts to
commercial fishing, including the lobster industry. In addition, as noted in
response to comment LA18-2, Montauk Channel would be an alternate
route for the carriers, with the majority of the carriers using the Point Judith
Pilot Station and the Block Island Sound route. As a result, most
commercial fishing vessels and equipment in the Montauk area would not
typically be affected by the transit of LNG carriers and their associated
safety and security zones.

As noted in responses to comments LA 18-2, LA18-3, and LA18-4,
implementation of the proposed Project would not result in significant
impacts to commercial fishing, including the |obster industry. Therefore
the Project would not result in the loss of a maritime way of life or
measurably affect the East Hampton economy. We have addressed the
issue of compliance with the New Y ork State CMP in response to comment
LA18-1.

Please see our response to comment LA18-1.
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POLICY 2

FACILITATE THE SITING
OF WATER-DEPENDENT USES

Policy 2 provides that State agericies mist avaid ., approving neb-witet dependent uses
whisn such uses would preempt the reasonably foreseeable development of water-dependent uses”’. A
wiiter-depenident g 1 défined 4 an “activity which cain ofily be doriducted ofi, in, over of adjaceint to
awater body because such activity requires direct aceess 16 that water body, and which involves, as.an
integral part o such detivity, the use'of water™. (NYSDOS wibsits,
nyswaterfronts,com/waterfront working. ports).

Water-depenident vses, according 16 the New Yoik State Deparimient of State include,
“shipping” ficilines, merings, rasoring arsas; vacht-clubs; boatyards; commiercial and receeational
fishing opetations, facilities for shipping petroleam prodiets and agpregates and various support
facilities forwafer-borne commearee and recreation”, (NYS DO wehsite,
nyswaterfronts.com/waterfront. Working porig).

A liguefied natual gas storage facility does nol necessarily need 6 be located ity waterand, LA18-7

therefore, 18 not awater-deépendent tse, As set forth 1 the attached statemient from the Town of East
LAT8-7 Hamplon Commiercial Fisheries Advisory Commitiee, water-dependent conmmercial fishing usegin
the area of' the proposed TNG facility and the security zong will be impacted severely. Fishing cannot
be pre-empted by an LNG facility.. Broadwater cannot be found consistent with 'the CMP;
POLICY 4
STRENGTHENTHE ECONOMIC BASE OF SMALL HARBOR AREAS BY
ENCOURAGING THE DEVELOPMENT AND ENHANCEMENT OF THOSE
TRADITIONAL USES AND ACTIVITIES WHICH HAVE PROVIDED
SUCH AREAS WITH THEIR UNIOUE MARITIME IDENTIEY
Montauk Hatbor s the very sort ol small harbor the Coastal Management Plan seeks to

protect. The TNG facility and the sécurity sones will be i diréct coniflict with five of the seven

MDA IMDASH LT 98l 5
L23F

N-387

Impacts to commercial fishing due to the proposed safety and security zone
around the FSRU are addressed in Section 3.7.1.4 of the final EIS. As
described in that section, commercial fishing would not be severely
affected.
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LA18-8

LA18-9

LA13-10

LA18-11

LA18-12

LA18-8

guidelines for delermining consistency set forth under Policy 4, which is designed fo protect these
harbor resources.

I, The Broadwater project will confiict with the priotity that should be given tor these LA18-9
wraditioral and desired water-dependent uses.

2, Broadwater will niot enhance; but, rathet, will detract from and adversely impact the
existing traditional fishing and boating udes.

3 Broadwater will be out of character with the harbor at Montauk i termis of ith scale, LA18-10
intensity o tse and architectural stvle

4 Broadwater is Jikely to cause a deterioration of Montauk Harbor becanse of itg
delsterious affécd on the fishing, lobster and boating industries: LA18-11

5. Brosdwater will advetsely affect the existing sconomic base of Bast Hampton and, in
particular, that of Montauk, because the Montauk Harbor i dependent tpoit cormmercial fishing,

POLICY S

ENCOURAGE THE LOCATION OF DEVELOPMENT IN AREAS
WHERE PUBLIC SERVICES AND FACILITIES ESSENTIAL
TO SUCH DEVELOPMENT ARE ADEQUATE

This Coast Guard®s Water Sultability Report f6r the proposed Broadwiter Liguefied Natural

LA18-12

Cias facility released by the USTG on September 21, 2006 adimits that the USCC lias neifiier the agsets
not the manpewer to provide adequate safety and seourity for the Broadwater Project, The
docompanying statement by the East Hampton Harbormaster details the-fact that the Town does not
Teive anyiwhers rear the adsquate resotirees to pravide the safety and seeurity services essential {o.this

proposal. Policy § is violated,

WD SOAUA LRDERSOUDT 15980 8
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N-388

Impacts of the proposed Project on recreational fishing and boating are
addressed in Section 3.5.5.1 of the final EIS, and the impacts on
commercial fishing are addressed in Section 3.7.1.4. Asnoted in those
sections, the impacts would be minor and temporary when they did occur
but would periodically continue for the life of the Project.

LNG carriers transiting to and from the FSRU would be no closer than
about 12 miles from Montauk Harbor, with no more than one transit per
day. The carriers would appear similar to other commercial shipping
vessels and would represent an increase in commercial shipping traffic of
about 1 percent. The FSRU would not be visible from Montauk Harbor.

Please see our response to comment LA18-8.

As noted in response to comment LA18-4 and in Section 3.7.1.4 of the final
EIS, implementation of the proposed Project would result in minor impacts
to commercid fishing, which would not result in a measurable impact on
the existing economic bases of East Hampton or M ontauk.

Please see our response above to the Harbormaster’ s letter in comment
LA8-1. Pleaserefer to our response to comment LA18-1 regarding
consistency with the East Hampton Comprehensive Plan.
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LA18-13[

LA13-14[
LA18-15[

POLICY 9
EXPAND RECREATIONAL USES OF FISH AND WILDLIFE
RESOURCES IN COASTAL AREAS BY INCREASING
ACCESS TO EXISTING RESOURCES
LA18-13
Asset forth inthe accompanying statéments, the Broadwater Project centainly will impede
existing and future ulilization of recreational fish and wildlife resources, The Race and frawling areas
off Montak will bécame unavailable:
POLICY 10

FURTHER DEVELOP COMMERCIAL FINFISH, SHELLFISH
AND CRUSTACEAN RESOURCES
BY .. EXPANDING AQUACULTURE FACILITIES

Again, as set-forth in the accompanying staterrients, sommercial fishing areas will become
whavailable orextremely limited fwtheir availability.
BOLICY 19

PROTECT, MAINTAIN AND INCREASE THE LEVEL AND LA18-14

TYPES OF ACCESS TOPUBLIC WATER RELATED
RECREATION RESOURCES AND FACILITIES
Broadwater will prohibit sccess in violation not only of Policy 13, but, also, of the inviolate
Public Trust doctrine wihich it evthodies. LA18-15
Pursusnt to the Public Trust Tioctrine, New York State holds underwater fands and its
navigable watérsin its sovercign capacity s rustes for' the bepeficial use und enjoyiment of the public.
T Mlinois Central Railway Co, v, Hhinois, 146 U 80387 (1692), the Supreme Court explained the
publictnist doctrine 1 prohibit easerrients sucl as the onie Broadwater seeks from the New York State
Offics o Gerieral Services. Tn Mingis, the Hhinois legiskiture clamed fo have transfervéd rights to a
ohi-thovsand-ace portion of the bed of Lake Michigan adjacent to Chicago 1o the linois Contral
Railroad Company. Id.-at452. The Supreme Court rided that the transfer was a “gross perversion of

the trust over the property under which it was held” by the State of Tlinois. 14 at 435, The Supremie

RTLI 305040 1 /VDSBSEI/COT 15580 T
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N-389

As addressed in Section 3.7.1.4, the LNG carriers and their proposed
moving safety and security zones would have atemporary and localized
impact on commercial fishing during carrier transit. The safety and
security zone of each LNG carrier would have a safety and security zone
that would cover an area that would be approximately 0.2 percent of the
total area of Long Island Sound, and only one carrier would be present
inside the pilot stations at any onetime. Thetime required for an LNG
carrier and its associated safety and security zone to pass any single point
would be about 15 minutes (the length of the safety and security zone from
front to back would be about 3.7 miles). All other portions of the carrier
route would be available for use. In addition, as stated in Section 3.7.1.3 of
the final EIS, Montauk Channel would be an alternate route that would not
be regularly used.

Please see our response to comment LA18-13.
Please see our response to comment LA18-1. Section 3.5.7.4 of the final
ElS addresses environmental issues associated with the Public Trust
Doctrine. However, legal issues related to public trust lands are not a

component of our environmental review process and therefore have not
been addressed in the final EIS.
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Court explained that under the public trust doctring, the:State holds undetwatér lands v trast for the
public so that the public “may sijoy the navigation of the watets, carry on comumerce over them, and
have liberty of fishing therein, freed from the obstruction or interference of private partics. Id. st 452
{emphasis added). Broadwater’s application violates the canons of the public trust doctrine set forth
Toti ago By the Supresiie Court aiid adopted by the highest éourt of New York: I Coxev. Stateiof
New York, 144 N.Y. 396 (1895), a physical obstruction of the public’s access to navigable waters was
found toviolate the poblictrust doctrine: Tn Coxe, theState Leglslatire purported to trancfer the
State’s fitle to all of the submerged lands adiacent to'Staten Island and Long Island, The Courtof
Appeals tejected that ransfor s belng “absolutely vaid”; stating that g0 far as the statutes [eonveying
the land] atternpted to confer titles to such 4 vast domain which the state beld of the benefit of the
public, they dre abisolutety void. .. Id, at 405. The Coxe court articnlated the test for a public trust

doctineviolation. [ held that, “tile which the state holds and the power of disposition is.an incident

anid part of its sovereigntyih be swrrendersd, ahienated, or delegnted, except for some public
purptse, oI some rensonable wse which canbefairly be'said to befor the public benefir™ 14, ot 406
feinphasisadded): The Coxe court Turthier noted that the public trust dostrine is so broad that itwonld
also prokubit transfers that are “for the public benefit™ if they “night seriously interfere with the
navigation tpof the waters. .. 1d. at 408, It Broadwater is permitted to go forth with their Project,
like the voided transfer in Coxe, it would “seriously interfere with the mavigation ypon the walers”,
depriving the public of the tseand enjoyment of thousauds of acess 6f the surface of Long Tsland
Sound, Ag stated in Cox v, City of New York; 26 Mist, 177 (1208} *[tThe right-of npvigation isa
public right, belonging not fotowns; villages or ¢ities as vorporations; bt rather 10 all citizens in
severaliy” Td at 178, The Broadwater Project attermpts to- side-step the long established snd

consistently held ponsiples of the Public Trast Doctrine. A for-profit venture cannet be granted

BATL/DAOANIV I OMES00I0T 150R0 &
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LA18~16[:

LA18-17

permanent and exclusive sccsss and management of a:significant portion of the unique public reasure
of the Long Tslaod Sound.
POLICY 21
WATER-DEPENDENT AND WATER-ENHANCED RECREATION WILL

BE ENCOURAGED AND FACILITATED AND WILL BE GIVEN
PRIORITY OVER NON-WATER-RELATED USES ALONG THE COAST

Cinee again, an LHG fcility is not necessarily o water-dependent use, while boating and
fishing are. Access 1o the waters of the Long Iskenid Scund for boating and fishing purposss miust be
given priovity-over the FRSLL

POLICY 27
DECISIONS ON THE SITING QF MAJOR ENERGY FACILITIES

INTHE COASTAL AREA WILL BE BASED ON PUBLIC ENERGY NEEDS,
COMPATIBILITY OF SUCH FACILITIES WITH THE ENVIRONMENT

AND THE FACILITIES® NEED FOR A SHORE-FRONT LOCATION
As set forth dbove, the Broatwater facility is incomnpatible with the East Hamipton

LA18-16

environment, particnlarly its maritime character. Purthenmors, ENG facilities do notnsed o be
Ioeated in shoresfrond locations. Thus, Broadwater is inconsistent with vet anoflier ¢oastal
management policy of the Btate of New: York.
CONCLUSION

Ty, the Broadwater facility 1s nconsigtent with the New York State coastal policies LA18-17
and mugt be rejected as s nuatter of law. “The DEIS inadequately addeesses these issucs and the
atvvironmental impact of the Broadwaler project’s inconsistency with the State Coastal Management
Policies.
Daved: January 25, 2007 Respectfutly,
William MeGintes, Supervisor
Diebra Brodie Foster, Councilperson
Pete Hammerle, Commeilpetson

Brad Loewen, Councilperson
Pat Mansir; Councilperson
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Please see our response to comment LA18-1.

Please see our response to comment LA18-1.
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ZO0THLLES0LR Received FERD DSEC 0L/09/2007 10300000 BM Dockety CRPOE-54:000, ET 3.

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Broadwater Energy LLO ¥ Daocket Nos, CPO6-54-000
Broadwater Pipeline LLC ¥ CP06-55-000
3 CPo6-56-000

Commicnts of the
Towns of Riverhead and Southold in: Response to the
Dinft Environmental b pact Statenvent, and the
Requests for Comments by FERC the Corps of Engineers, the

New York State Départuocnt of State, and Supplemental connmenty for the
New York State Office of General Seivices

The Towis of Rivethiead.and Southeld, Wew York wibinit these comments in oppasition
torapprovalof theproposed Brosdwater Project by the Federal Evergy Begulalory Commission
("FERCY), or by anvother wwived ageney, nchuding the Corps of Engipeers ("COE™), the
Utitied Seates Coudt Guard (USCGT, the Now York State Depativient of Stare CDOS™, the
Kew: York State Office of General Services (OGS ™), and the Kew York Btate Department.of
Envirommental Conservition (“DEE™Y, ‘Copies of these cémmmeénts aré baing submitted to FERE
andto the above Invelved agencies inresponse to public notices of applicativns for variouws
approvals and.actions ngcded il ihe Projeclisto go forward.

Rivertiead and Southold also sappaitand join in‘the eomiments of Snffo Ik County:

P publit Mitives sret FERC s Mot of Intent dated Theceinbier 15, 2006 1 thenbiove caplioned dockets; fhe
GO Poblie Notice Mo ber 200600285 16 Tssued November 24, 2006 1008 Bl Wohse Fa200805343
published in'the New York State Bnvironmental Matice Bulletin-on Deoamher 6 M TGS o Getobes 20 3006
gorved Fiverhead with Rotioss of Petitions by Broddwater Bricegy and Br Pipelirie fi 5108
uiderwater lanids, towhich Kiverhiead timely objected, and which these cominents supplenient and amphidfy:

N-392
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LA19-1

LA19-2

LA18-3

Riverbiead and Southold, collestivily called the *Towns, opposy the Broadwater Project.
In'these comiments, which supplenent its prior-commentsto FERC and Rivethead’s Objections
1 (OGS, the: Towns submit-
1. The:Daft Buvirenmental Impact Statement (“TIEIS™) s inadequate; seif-serving, and LA19-1
devoid of critical andlvsis, These deficiencies are most evident i the DEIS s disvossion ol
alteriatives to Broadwater. Whils Broadwater ¢lainis that its Project is tasential toimuct the
rigtural gas suppli needs of the New YorksConnecticut-Long Tsland region, theve are -fict
miany excellent altsrnative supplioptions, incliding other offshiore TNG terminals, and niew and
upgraded pipelines fromthe Gulf Coast and Canada, Some of these alternatives have already
hssii approved and dre utider construcnon. Others ate likelyto beapproved and built in the near
future: (DEIS $4.2and-4.3). Long [sland’s, New York City's and Connectiont’s supplyiof
natural gas will niot go-unfulfilled simply becauge Broadwater 15 tot dpproved. Somse of
Broadwater's many valid alternatives are deseribed in'the DEIS: Manysuppliers secktoshare in
the region’s competitive market for nidurdl gas. The TIRIS in et shows that anaflihore TNG LA19-2
terminal 13 miles South of Long IsTanid and 20 miles East-of New Jersey in thie Alintic Goeai iy
far superfor to Broadwater (DEISS 43,23 The DEIS=writers” r¢jeciion ol this allernalive is
unsupportted, athitrary and capricious.

2, Broadwarer maynotlawfully-soonpy New York State-owited lands beneath Long

Tshuid Sound for the project. OGS has not been granted authority by the State Lagislatura to
grant Broadwater’s requested sasements for the Project’s mouring and floating storage unit-inthe
middhs of Long Island Sound, Moreover, granting the requested-sasements, either by OGS or by
special Topislative enavtiment. would violate the publie trast doctring.
2
N-393

Section 4.0 of the final EIS eval uates a wide variety of alternatives to the
proposed Broadwater Project. The aternatives analysis compares
quantitative impacts and concludes that the alternative projects, singly or in
concert, could not setisfy the projected natural gas and other energy
demands of the New Y ork City, Long Island, and Connecticut markets with
less environmental impact than the Broadwater Project. These alternatives
include energy conservation, renewable energy sources (including wind
and tidal power), and other existing and proposed LNG terminal and
pipeline projects.

Section 4.3.2 of the final EIS has been updated to include the most recent
information available on other proposed LNG terminal projects, including
the Safe Harbor Energy Project.

Because the Project would benefit the public by helping to meet the energy
needs of the region with minimal impacts, we consider the Project could be
determined to be consistent with the objectives of the Public Trust Doctrine
as described in Section 3.5.7.4. However, legal issues related to public
trust lands are not a component of our environmental review process and
therefore are not included in the final EIS.
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LA19-4

LA19-5

LA19-6 [

3. FERC iviay Balincorporaté-any parl ol the Praject’s moorifig o Hoating dorage unit
seithisn the terms of i Nuatural Gas Aot (“NGA”) § 7 vorlilicate of publie convenienee and
necessity for the Project. because the mooring-and floating storaps tnit-ars companetite of an
LNG terainal, asdefined by § 3ol the NGA, and vueh componentiy are nol subject fo the
jurisdiction.of the Commission under § 7. Therefore Broadwatermay not-“take " the requested
underwater caements forthe nworing or Hoating storsge wnil by éminent domain wler NG A&
(h). Wor may OGS degim the mvoring and TRG terminalito beta “pipeline™ or an “appurteiant
stroeture” of @ pipelie for purposes of § 3(2) of the Public Lands Law-on the ground that they
ate:pipeling “appurtenances”™ incorporated within the terms of an NGA § 7 sertificate. They may LA19-4
nat b so incorporated under the NGA
4. Broadwater iy iticongistent with the Coastal Fone Managsnient Plan for Tong Tsland
Sound CLIS CMP) and the Town of Seulheld Local Waterfrout Revitalization Plan (“LWRP™Y LA 1 9-5
bécatse-
a) It industrializes Long Island Sound in violation of LIS CMP Policy &1
iy 1 denies public dccess toareas held i public teust fvialatiorof LIS CMP Policy 49
eV It unduly Titerferes with comrmercial and fedreational Gsling: navigation aud
reereational nses in vielation oU LIS CMP Pobiey £10.and Southeld LWERE Policy 79
dy Thie Project cai not be safely sited or operated, invioldtion of LIS CMF # 13,
5. The Terwnis of Riverhead and Southold-do not have resouices toprovade fire orpolice

LA19-6

protection for the Broadwater Project. Measnies to safely and respousibly inaniage Projoct

operation and securfly have riol been sdentified, aceording o the Coast Cuird:

6. "Fhe Broadwater Projectis not in the public interest,

N-394

NY SDOS is responsible for determining whether the Project is consistent
with New Y ork’s coastal policies. It is our understanding that NY SDOS
will file its determination with FERC &fter the final EIS has been issued.

Please see our response to comment LA19-4. In addition, we find no
support for the claim that authorization of the proposed Project could serve
as a precedent for further industrialization of the waters of Long Island
Sound (see Section 3.5.2.2 of the final EIS). Section 3.5.7.4 of thefinal
ElS addresses issues associated with the Public Trust Doctrine. Sections
3.5and 3.7.1.4 address the potential impacts of the proposed safety and
security zones on public use.

As stated in Section 3.10.6 of the EIS, Broadwater would be required to
prepare 6.2.3.2 of the WSR, Section 311 of the Energy Policy Act of 2005
requires that a“ cost sharing plan” be included in an the Emergency
Response Plan that would identify the resources required to respond to
emergencies. The plan would include funding provisions for agency
participation in emergency response and security actions. If the funding
agreements cannot be devel oped to the satisfaction of the participating
agencies and Broadwater, and if the needed resources are not available,
FERC would not authorize construction of the Project.
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LANG-7

LA19-8

L. The DEIS is:Avbitvary, Scii-Serving, and
Failata Take's Hard Look at Seperior Alteraatives

The DEIS iy gell serving, arbitrary, and fatls to seriously: consider superior alternatves.
The DEIS disousses LNG systam alternatives (ot §4.3.2), and pipéline svetcm altormatives (at §
431 The DEIS assesses 2k exasting and proposed TNG terminal projegts onthe Fast Copst

betwoen Maryland and Nova Sgotia, and summiarify rejoets each of them, asserting that:

“ With the exeeption:of the planned Safe Harbor Encrgoy Project, all of the TN teriminals
wdentified as potential LNG systemaliernatives are located far froim the markets proposed fo be
gerved by the [Broadwate] Projéct. .., andwould require expansion of exisiing LNG storage and
raceiving fucilities as well ag construction of neve pipeline, compressor stationg, and other
aboveground tearures. The Safe Harbor Encrey Projoct would be located close o the markets
fargeted by the proposed Prijeet. Howeyir, construction.of the 8 afe Harbor Energy Project
would result W a parmiansnt iinpact tora lirge: area, of the sga floor of the Atlantic Ooegi, could
affect established commercial ghipping lanes offihore Long Island, aod would require
gonstristion of'a pipeling thiough sensitive nearshiore and offshiore gnviranimients. Thi advérss
environmenial impacls assochiled with consiruction of the sale Harbor Fnerey Project wiild be
substantidlly. gicater than those gssoeiatod with the proposcd Project.™ (DEIS § 4320t p.4-15,
Emphasis added)y

The Towns. submit the DEIS s summary reiection of thege alternatives, without factual LA19-7
anatysis or evidentiary support, s arbiteary, selfserving and indicative of bias and fatlure to
seriouslyeyvaluate altetnativids that would nisgt the Projed “sobjeclives, be Teasible wnd be
syperior from the standpoinixs ofsalety, security. and epvironmental protection.

The DEIS writers dismiss Safe Harbor betause of asserted interference with commercial
shipping, and the timnppected statemient that the adverse snviratmental impacts of constricting
Kafe Harbor's pipeline would be substantially greater™ than constructing Broadwater: The LA19-8
actualTacts point in the vppesite divection. Safe Harborwould be'a deep water porl; located 135

wile south of Long Beach Long Istand wod 195 miles gastof Sandy Hook, NI Hwould supply

two times miors sas e the New York-New Tersev-Long Teland miarket than Broadwater, and

N-395

Please see our response to comment LA19-1.

Please see our responses to comments LA19-1 and LA19-2
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would be located south of the Nantucket-Ambrose shipping lanes, in federal waters, beyond the
W three-mile coastal zones of New York and New Jersx:-y.z [t would be a floating recovery unit LA19-9 Please see our oy s to comment LA19-2.
(FRU) that attaches to a moored LNG tanker. transters LNG from the tanker. vaporizes it, and
LA19-9 sends the regasified methane to the send-out pipeline.” Thus, Safe Ilarbor would serve the same
purpose as Broadwater, but be better because it would he nearer the New York City market, and
would deliver twice the amount of product.
In light of the above facts, the Broadwater DEIS-writers” objections to Safe Harbor, as an LA19-10 Please see our response to comment LA19-2.
LA19-10 allernative to Broadwater, are seen to be totally biased and self-serving. There is no support for

the claim that Safe Harbor would cause “significantly greater” environmental harm. The DEIS

writers simply wish that was the case. Moreover, the Broadwater DEIS writers failed o consider LA19-11 As presented it Saction 8.4 of the WER (Appendlx & ofthe fire El S) thies

LA19-11 the Coast Guard’s reservations about letting [ NG tankers navigate the through the Race, far into Coast Guard preliminarily determined that the risks associated with the
FSRU and LNG carriers could be managed with implementetion of its
recommended mitigation measures. That determination includes operation
transfer at Safe Harbor. The DEIS writers failed to consider that Safe Harbor would be well of the carriersin the Race and in Long Island Sound. The Coast Guard's
findings, as reported in the WSR, areincluded in the EIS (Appendix C).

L the erowded and relatively shallow waters of Long Island Sound, as compared to open-ocean

offshore. They failed to consider that Safe [Tarbor. unlike Broadwater, would not negatively

LA19-12 impact the coastal management plan for Long Tsland Sound or the Southold .WRP, would not

require oceupation of New York public trust underwater lands, and would not impair local
fishing and boating on Long Island Sound. Broadwater. on the other hand, has all o these LA1 9_1 2

Please see our response to comment LA19-2.
LA19-13 I: glaring defects, which the DEIS simply dismisses. For these and other reasons, the DEIS is

inadequate, and should be rejected. LA19-13  Thefina EIS has been revised to provide up-to-date information on the
alternatives reviewed and other informetion relevant to our assessment.
The final EI'S has been prepared in compliance with the requirements of
NEPA and the guidelines and regulations of the CEQ.

* Goto www safeharborenergy com

T 1d. Also see DEIS at p. 4-21.fn 2
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I OGH Liacks Legislative Authority to Grant Eascinenits
of State-Owned Lands for fhe Project

Riverhead ohjected to Broadwater s noticescol intent fo petition OGS for easementy of
nderwater state-owhied ands Tor the Profest in oiid-Nawembar.” Thercafier Broadwater's tvo-
part Petition to QG became available, Mipchmeit A betng a Petition by Broadwater Enetgy,
and Attachiment B heing s Petitivir by Broadwater Pipclinu.5 The Petition reveals thal in addition
10430 i wide eagenient foi 21.7 milés of underwater pipaling: Broadwater seekis grapfs. of two
concentric circular easeiments, the center o sach of which would beat the pivet of the Yeke
Mooring Svsteon (7Y RS The Petion requests that the nner concentric circle easement,
Peawing a 330 0oradius, bo granted do Broadwaler Pipeline, i farthor regquests that the ouler
doughmit-shaped vongeniriceirele eagement, having o radis ol T3R0 M, exeepting the arcanl’

the dinner circle-and The 30 A wide sttip requested by Broddwater Pipeline, be granted to

Broadwater Enerpy. These proposals are shown onthe dipwings titled “Rap 5 of 67 and “Map 6
ol 67 attheend of Alachmeats A and Balthe Pablic vergiong of Broadwater™s Petition,

Based on filings 0 OGS and FERC, itappears that Broadwaterseeks casernents ovér a
total of 216 acres of underwaies lands, of which 79 acres would be pipeline right-aEwhy,* and
137 acres would be Tor the Floating Storage and Regadification Umt ("FERU and YMS, The
137 acre eadements would be direulaiin shape; the centér Baeres of whith woild be Bivadwater

Pipeline’s and the outer 129 deres of which would be Broadwater Energy’s, Broadwater Energy

* Riverhond's Objestions; dated November 15and Bowember 152008, wors posted o FERCYs Broadwater sie on
Neovember 21, 2006 {Acoassion No: 200611215004 Boutheld wasinever servaditha notice that Broadwater
pererced to Bpply for sasemients 6 undepwater state-owned Tondy under the Pobiie Lands Law

FER Trickety o December 1, 2006 4 Aocession To 200612040000 {Publick-and Accession We
iR Iy Forressons ko, OGS prosedure 1o that parties . iilerest, such w Riverhead, st
shigctiang o Petitions for grants ol widerwater Tands belire thevare shovw copiesiof the netual Petitions:

DB, ble30]
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oot not phsically petipy ity uniderwaten Taids, bul it wolld perniinently dény usé of thise
lands and the waters aboye them, by Tishermpn, buaters, commurgial shippers, and the publie at
latge. The Codst Guard infabt recoiimends that 4 miel larpér cireularseeirity zone with 4
radiuy of 3,630 Teel b sgtablished arpusd the Y MS/TSRU structures, nieaning that the public
waorld actaallv be deniad vse of 950 acres of Tong Tsland Sound.even though Broadwater has
appligd forgireulareasements of only 137 aeres ol underwater Tands (plusthe Tingar pipeling
cusemignty The Tovens subinit that gianting the requested 137 acres fothe two Braadwater
entitios would gxceed OGSs powers inder the Public Lands Law; would vivlate the State™s duty
aggovereipn to hold these land T frust for the People of New York State, and wonld be
unredsonable.

Broadwater Pipeline’s tequested inner girc ke susenicnt i inténded to be wsed nistonly for
the pipeling, but-dlso, and most importantly, as the site atwhich to fasten the Y M8 1o the scabed,
The YMS would gectipya 0.30 sere deea at the center of the circle.” Broadwatsr Pipsline’s
Petition for the easement in fact admits that the purpose of the easement would be;

“Far 4 mooning towsr and subivea cobneoting pipeling assoctated with construgtion and

opération-ola marine liguefied natlital gas teentinglor o Hodting Slopage and

ragasilioation unit (FSRUY .. Please se¢ the, gitached Figure: 3 ., Torimorg informiglivn™ *
{Petition 1o QOGS ol 9§ 2},

* Se Const Guard Wittersvay: Subability Report (WSR 1 atp 161
TS BN, andtable 221

FFigure s designiatéd QB The Publie vivsion of the' table of cometits of Avachim b A refers o Piglee 5 -
Fointof sepuraticn between Broadwater Ererey LUC wnd Rrosdwater Pipeling TLE" Riverhead sicoutrsel by letter
dabisil Dscerber 14 2006, [0 EBRE S CRIFOLA olliesr, reguestell hat these fpres berelaased from ORI Satus
and he mtide piiblic, breatse the “printul yeparation batween Dreadwater Fatergy, TLC and Broadwater Pipelme
LLE i notURI as defined 4t 1% CFR§888.13. Counsel was advised by tetephone on Jannary 7 that the
roupestasdertiedl. Riverhoad protests ird Horeby ineves that the Comiiiission and OGS midie Figures Zidrid S'of
Broachwater” s 08 Petition: public:
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Thus, Broadwater Pipsling nalonly propses To use s inmer gircilar sasemsent- tor the
linear pipelie, but also s the site-of the YMS, amoering structure intended to anchor the FSRU
tothe bottom of Long I8land Sound.

A, The Public Lands Law

Supplementing Riverhead’s Ohjections to: OGS, the Towns submitthat- OGS may not

grant 1he reguosted: cirenlar gasenents 1o either Broadwater Euergy or Broadwaler Pipeling. As

Publie Tands Eaw (PBL) fo grant eassiments Tor placement’ of “structires™ or “moorings™ ‘on/or
averstate-ownid noderwater lands i Tong Island Sound only to-the owners of adfacent-uplands,
(PBL & 75( 7)) and (b)), The Y MS and PSR are “stivictarss. and the VMB 18 a foormg,”
ag Brojadwatee™s wany filings in FERC and ¢ lewhere apenly sxplaii. Sings nigithicr Broadwiter
Energy notr Broadwater Pipeline ovens adjaseont lands, § 75'of the PBLdoes notauthorize grants
of the réquested ensements for plagément 6f either the Y MS o the FSRU.

Ewen if Broadwater owned adiacant lands, OGS would need to determine that the grants
wiare i e public interest; consiztent with the public trugt and Long Island Seund coastal zone
manageinent plan, and minitinze adviise cnvirortméntal inpacts 1 the migimin practicable
extent pursyant to SEQRA, OGS has made nosugh: fodings.

Apparently récognizing that PBL. §75 on. its fave dods not. authorize OGS 1o grant the
cirenlar casements, Broadwaber raguests that the sasements be pranted pussuant tr § 32 ol the
PBL;wot § 75, Granting the easeinents pursuait fo §3(2), if available, would arguably avoid §
THworestriction thai eagerments for mootings and siruciures mity nly b granted o owners of
adjoining: lands, Section 3(2) is & general powerio QUGS by which il 'may grani eagsements. in

State-oweed onderwater linds. However, 8 320, at best,-could only anthorize OGS fo-grant &
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Tivgde gasement for the. proposed pipeling.. Section 3(2) wolld allow & grarit of edsemenis Tor
“pipelines™ onthe “ground that thi mote restrieted povsr granted by § 75 Is ihapplicables fo
“nipelines” becanse “pipelines” are expressly excluded from the term “stricture™ by § 75(b3. ™"

Parts 270:and 271 OGSy Rules and Regulations confing the above distiction between
“pipelingd™ and other “Structures” mclading “mworings” Under Part 270, easements for
Tnworings”™ and “structures™ van onlv be granted to-ownprs oladjacent uplaods, The delinition of
“micoring™ it § 270- 211l OGR s regilations plainty sncormpassés Browdwatér s YIS,
Section 270-2.1(11) states: * “Mooring meing a [Toat, buoy; chain, eable, rope, pile, spar,
dolphiin o any ather device or dombination ¢f devices which ivanchored of fixed in State-owned
lands uivderwater, to'which a boat/vesselmiay be made fast.™ The TERI aid the tanker ships that
Wwitild offToad TG 1o it arg clesr]y *wésels” that wwoild b =made fast 1o thig VM, which g &
“mooring” within the imcaning and intent.of § 75 of the PBL and Rule Z70:2.1(11). Sculion 270+
2.1{23) defings “structire™ as “anvthiiig éonstivicted, aichorsd, suspended, placed i, oii oF
abuve State-owned lands underwater or any object constructed, erected, anchored, suspendad or
placed outhose andsolher Than cabley; conduits, pipelings.and hydroslectvic falalities.™ The
FSRUand YMS are plavily “ginictures™ vuder this definition.”

Fasements: Tor “pipelines.” on the other hand, are exeluded from Part 270, and aremwade
sibiject to Part: 271 The exelusion; st ovit at § 270:3. 1, applies1o:

“easements Tor cables, Conduity, prelives and hydroglecirio power whichshall be
1.

et torthe provisions ol section:3(2) ol the Public Lands Law-and Part 271...7

As'te “pipetings, Section 271- 11 provides that applications for-

0 Hee Riverhend's Clbjections fo OGS dated Noveniber 13 and 13, 2005
e DTS § 3701, YN is d “monrihg towd™ The FSRU fis i oTshore seruoture.™

P gse 8 07041
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A grant o medsemienl oF Cibles, onduits, pipelingsand hydroeleciric power
anil appuitenait siragtures pursvant to-subdivizion 2 of seetion 3 ... shall beinude
o JOGS ete]™ (emphasiy added).

Bioadwater maxv.argue that the praposed YMS and FSRU are “appurtenant sttaciarss™ ol
the pipeling, and therelore are eligible for grantof an easemignt unider PBI. §3(2). The Towng
Subinif. that any such interpretation: bendy the Public Lands. Law add Part 271 beyond the
breaking point and would ‘be unréasonable on He fave Al enthe TNG terginal can not be
deenied 10 bea mere “appurteniant sttucture” Anv such interpretation far exceeds the plain
wieaning of PBL-8 3(2yand § 271-1.1, The Tesiglature had nio-sach intent-or cantermplation;

In addition, as shown belovw the NGA does net permit FERC 16 incerporate any pard ‘o
the YRS on FSRUD within the ferms of 4 certificate ol public comvemnencs. and decessity under
NGA §7, A& facility thal is nol incorporated within: the termy of a8 7 certilicaie most: cerlainly
can ot beid mere “appuitenanee” to a.pipeling nider § 27111 of OGSy rulés, ‘and theréfore
cunviot be granted an casément under PBL: §:3¢23.

Morcover both partzs 270 and 271 reguire evidence -of complisnée with- applicable
cipvirommental roview and public iterest requiretnoins, such ws SEORA and COE permits.™
These requirements have not been satisfied.

The Towns theréfore. submit that OGS has ot besn givien the Tegislative anthority 1o
prant the regueésted cicular easenients 1o Broadwater for either the YMS or for-the ESRLL
Mareover, # appears-that legislation amending the PBL 4o allow granting the requesied petitions

wonld run afGil of the public trust doctring,

Wase s W00 and § 2T

e
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New Yook Sue. upopn independence Bomithe King of England. became soweraion LA19-14
As stvergign, Wow York holds the dhaolure right to all of e navigable Watérs and the solls under
thioim o fsown wse, subject only fo the Constitution of the United States. See Jdalw & Coewr

il e Tribe, 52T TS, 26T (199740 283, Citing Jaiiin v ve of Waddall, 16 Pet. 367, 482

(1842). Navigable waters and the Tands beneath (hew “Tmplicate uniquely soversign interests,”
derived fromi thi Englishicominod . Tdihae sippraat 284, Thg sovéreign may giant property
intirests i underveater lnds, although such interests, fus privatun, whether Tickd by ths State or
b an individual or corporate grantes; are igld subject to the public right, jus publicis, of
navigation and fahine. . Shively v Bowlby, 13200801 13 (1894 New Yook, assoversign
owner, ciinuse or dispose of its underwater lands, but only to theextent that 1t does ot
sutbstant iatly impair the pubbic’s right to uss such waters, and subjedt to the power of Congress
ey the Commeroe Clatse of the Constilution. - Shivale v Bowdlby spprg: Bliveis Central
Failrogd v Stopeof Hlimode, WA LIS BT 180200 434,

Thie fssve-in Hlnois Cantral, 3 lading suthority v the pobilic trost-doctrine, was
whether the Minois Legislature wan compétent to ranslor ownership o the submeroed Tands In

Chicage Harbior fo e Hlinon Coptral Radlroad. The Cet held that the Jepislators, lomaking

Aot

sucha grant, o it e as tristee of the people of the Hhnois. The Suate’s:

“title i held o trost B the pevple of'thie state, that they ey enjoy the navigation
of thie  watés, cary eommerczover thet, and have (he liberty of fishing theréin,
freed from the obstruction or nterference of private parties: The interest of the
people iy the navigation of the witers and in comimerce over than may be
tpraved fn many instances by thie erection of whisrves, doeks, and piers thisngin,
for which purpese the state way grant pardiels of the submérged hindg: .. [Sugh]
grants donot substantialle impair the pubBe inferest i the Tand and Saters
vemaining. o fund-are] a valid exercise of legislative power istent.... with the
rust tor the public upon which such Jands are held by The state. Byt 4w

11

N-402

Please refer to our response to comment LA19-3.
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gantrol of the stats over linds undey thie navigable waters of anentice harboror
bay oo asew o lake. Such abdicaiion is net cotisistent vatl the exercise ol
thattrust which requires the government. of the stale to preserve such waters for

W Tllineis Central, supra; 146 TR at 452, (emphasis

added).

Legiclative breach of the'pubilic trust invstate-ovwhed underwater lands, as chronicled in
Hlinets Central, was echoed nthe sabsequent New YVork caseof Coxe v, State, 14475 Y396
{1895) whare the: New York State Court of Appeals struck down legislation granting “all.. wet
ot:overflowed: lands and tidslmiarshes on:oradjacent-1or Staten Tlatid wnd Long Tsland [except
withintlié City of Brooklviy] to The Matsh-Land Comipaiiy, 4 private sorporation. No publie
purposs was indicated in the grant, and the Cairtwag loath fo “estahlish thé pringiple that the
legislature is competent to wonvey to a private corporation, o private purposcs, the landvnder
all the tide waters withinthe jurisdiction of the state,”™ Cove, T XY, at 402, The Comrt ol
Appedls, noting first that thi Bmil.ef Thé Legislaiure’s power fo convey undériwater Tands
generally requires cass-by-case analywis, held:

#The question is governed in [New York] by the rules:of comumon law, modified insone

rekpects by statute, and adapted by the courts to such changes of conditions as exist

here.. . Thetitle-of the 'state to the seacoast anid the shores ot tidal vivers w-different from

foo simple which an individual holds 1o an estate'm lands. - Irispor proprictary, but &

sorverdign right; and it his been Feyucntly been said that that 4 trust ix engraled apon this
title: forthe benefit of the public, of which the state is powerless to divest itself. [oriations

omitted].® Covew Stafe 144 MY a 405406,

T Cone, dig Couit' 6f Appeals added:

“The title-whichethe state holds, dnd the power of disposition: # ariticident and partof ity

sovereignty that cannoet besurrendered, alionated, or délegated, exeept Tor some public

puitpose, or ot reasonable vse which van fairly be said to be for the public benetit.™

Cee, 'supiva T4EINYL A 406

Thi pringiphe o Come ds thul The Logistature must adt roasoniably’ and. i th public interest
i granting underivater lands, hécause the State's tiths js nfused with.a public trust. Tt s

abjediionablé 1o abdicate state control Sver waters-which.ard 1o be preservid as riavigable By
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turiing thenrover wholly tethe. doindian of aprivate corporation, - Lo Sault Development Co,
v Kenpedy, ZYENY., T{1914) al 10

Asthe Coxe Court nioted; the public trust doctrne in New York Is govered by the
commion Taw ag modified by wtdtute. “Statitsey modifications have evolved sinceé Coxe,
panifested gt the present time Inrsignificant messure by Arnticles 2and -6 of the PBL, particolarly
PBL 88 3-and 75, pursuan 16 -which OGS adminisrers prants Tor use ol the State s andorwiter
Tarids, Utder § 73, a; grant-of umdervwatér lands can be made only to, the wpland-viparian Gwner;
st be-consisteit witl the piblic interdst, and be water depeéndent,  Seo.Lupos Bogrdior
Asvessors of the Towh of Herow, TOKHse. 3473 (Sup. Ot Wayne Co., 2008). PBL§ 757
limitetion that:grants for structures and moorings can he:made sily to upland owners refledts the
common law; under which riparian owners are eniitled 1o have acoess 1o waters adiagent 1o their

. E £ . . .,
lands a8 an incident ¢Povinership.  ‘Consistent: with the commion Taw; as noted above, the

Legiclature hias extendsd admintstrative power ty DGS1o grant ats to upland ripaians for
Tandly for structures or moorings inadjoining undsrwater lands, ™ But it hes not extended OGSs
paweitia: grant: such gasenients 1o grantees who.ave not riparans - excéplfor cables, condaits and
“pipelines.” Therelore, QUGS miay nol grant the vequested cirsilar casementy 1o Broadwater e
the extent that they would be used Tor g “meering” and o “strugture " and nol fora “pipeline.”
Wiigther the. Legislature itsell could Tawiully grant cakcments 1o Broidivater for the
FSRIand YMS is problemitic; Broadwater is not g npland riparian; navigation, fishing and

vecreational use would be dented to the pablic.over amajor part of Long Tsland Sowusdin

iy thie-event the State Sitinigishies o ripartan”s acosssite the ailiacent witerway, the rigarian gwner .eanfiiled o
Just-gompsnseion forihe Toss: See Langdon v Mavor ol the Oty of Mew Yorks 93N 120 (1883

T Autherity tor eiiliansg repulation of Hipatian e i the tiversst of protecting the public’s irtsrest i tindermater
Tands wretleeted dn the: 1993 anrondarents to e PBL, Laws 1992, Oh 70 and selased Memiarandum otithé:Stan

Exgcutive Depanmient (Séé Lavws of Baw York, 19892, West).
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violagion of the public trust, Todeed, granting the circular sasetients 1o Brogdwater wonld be to
deny public use.of not merely 137 agves: of undervwater Tands, but-over 930 acrey of Long Jstand
Sonnd; ity addition to public access would be denied to the “imoving security zones” around the
supply tankers as they may at least thege LN deliveries tothe TSR éach wiel: (Granting the
requested sasements 1o Broadwaterwould severely encroach on the public’s vipht 1o

wenevntbered gse of Long Bland Sound. clewrly invislaiion ol the public tivst:

HI Evens if FERC approved the Project, Broadwater
could not Liwtully “take™ underwater lands

by eminent domaing FERC msy net incorporite LNG
Terminal Facilities in the § 7 Certificate

Broadwater Energy’s applivation to FERC sedks authorization pursuant to KGA § 3ta
site, construet and opérate an LNG “réesiving termmal and assvefited facilities in Long Iskind
Sound....” (Broadveater Briergy s Apphication: Dodkel No. CP06-534al . 1, Diled Jarmgary 30,
20063 Rreadwater Pipeling’s eondurrant FERC applications in Docket CPOG-35 and CPGS-56
sook dssuanes oF a cortiticate under NGA S Tle) and Part 137 Subpart A and Tors hlankes
cerfificateunder Subpart F of the Commnission’s regulations to-construct and eperate a “pipeline
lateral (and related fucilities: including a tower to-support:the initial portionof the pipeline)to
transportrépasitied TGP 1o The intereonhect with TrogquoisGas Tramsmission Sysiem (“TGTE™)
(Id:). Accordingly, Broadwaler Fipeline s application asks FERC o inelude: the YME swithin the
terms of'a NGA-§ 7 certificate: and Blanket authorization (See Broadwater Pipeling’s Application,
Diocket CPO6-35.4 pp. 3:4). 1E these fuuilities were futorporated withina § 7 certificate;
Breadwater Pipeling wonld, argnably, gaim the right {o- ¢ondemin the State’s imderwater Tands for

the site ofthe YME and-(potentially) Tor all or pariof the ESRUL This is bécatse NGA-§ 7(h)
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provides that: “When any holderof & certificateof public convenience and nseessity cantiot

agyuire [the right-of way forapipsline, it may sequire it by cininent iit)mninj”' % Onthe other
hand, facilities avthorized vader NGA § 3.do-nstenjoy condemnation power.” Moreover,
because the YMS find TSRU saninot be incorporated inte the §7 vertificate; (3GS can'not deem
the YMS and PSR mere “apputtenant stroctures ™ ortaeilties sntitled to grant of dn
Casement under PBL § 3021

The Towns protest and objedt to: incorperation by FERC of ani part ofthe FSRU or YMS
ind § Teertificate for Broadwatee,

A EPACT sdefinition o NG termitial

The FERU and YM8 arg clearly parteof an “LNG terminal™ as that terntds defined by
NG A ayamended by the Engray Policy Aciof 2005 BEEPACTY: TnEPACT, Congress
amended the WO 1o provideexpresshy that it applies tothe import and export oF natural ges i
forgign cominerce, EPACT §311(a) addmg 1o NGA S 1y, 15 UBCA §717(h).

Congressalso added a.definition of “LNG terminal” 1o NGA § 2 (15 USCA § 717aY as
Tollows:

HAPENG Lerminal includes all nutural gy aeilitics Tocated onishore by i S lale walers

that are wsed to receive, unload, Joad, store, transport, pasify; Hquefy, orprocess mtoral

gag that is: imported info the United Siates. ronya foreign country ;.. but dogs not

include-

Ay waterhbeie vassels useil to-daliver natiral gas to-or frod s such fagilityy or

ilitysubjectto-the j

“(Byany pipeli
under section 7

RO Y 1S USSR ST

B S Woinver's Cove Brsgys LLC, Crder Granting Auitharity Under Seition & of e Nutural Ons Actind Tssting
Crertifioats, FRFC Docket CR04:38-000, et al, TIZ FERD 161070, Fulw 15, 2005 at i 26

Wik, L, 10032 e Fitle 11T, Yubtide B, 5311 v s

N-406
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B. The FSRU Ends and the Pipélmie Beginsat the
Segbed Floor, Where Bogasificd LING Exits the L

Thus, the term “TL.NG terminal” includes all facilities that recerve, tnload, store, transport,
and ghsifyind process iinpofted naturalgas, except that'a “pipeling or storage facility subjedt-to
the jutisdiction o the Commissionunter § 77 ig sxchded from the definition® The Towag
subunit that the "LXG feriminal” propesed by Broadwiter, therefors, consists ol all o the FSRU
and 411 6Fthe YRS, excluding the: 30 inch pripeling. The Towns frther gubmil. that the
“pipelingds it torm s used wvilie above définition, béging at the point wiisee the fegasifiad
and prodessed NG eits the leg of the Y MS on the seabed. AN facilities upstreamiof that peint
aveplainlyused to “receive, wnload, store, transport, sasify and process”™ imported LNG: As such
they are “LNC tenminal™ “fagilities” that are subject fo FERC s exclisive jurisdiction under

2

NGA § 3 avamended by EPACT §30c3(2y™  LNG terminal Tacilitiet may be aiithorized under

NGA§ 3, buttheyare ahject o the jurisdiction:of the Conmmission wder § 7. and

theretbre:can not lawfully be certificated vnder NGA § 7 in orderto-allow the certifieate holder
to condepmy nnderwater land for an EXNG terminal; orvo deeny such fdeilitiesas: “appurtenant”™ o
i pipeling ooder PBL §302).

Based on the public-drawings Tabeled Maps 3ol Gund 6 of 6 in ity OGS Petition;
Brivadwiter appeirsto clannithat Broadwatér Pipélais s easeriweiit diidy and Broadswaier Eaérghi™s

easement begins at'a distance ot 330 feet from the pivot of the YMS. Fipures: 5 and 2

¥ The fori “storage Facility™ s uised i the axeldsion rafers to on anider@rotindinatirs] pad Stotsee fadility tay iy
Sulject roa §70¢) cermtiedte: See Coliimbin Gas Trananissioh o, v Bichnive Gag Storage Easeniadt, 7760 2d
13306% Cir 1985); Transcentinenial Gas Pipe Line Corp. v 118 Scresof Land. 745 1 Bupp. 366, D C(B. . La,
1980y, The:plain meaning of BRACT shows thar the-term “storage faciliy™ as used in'the exolusgionis samething
wther than an “LNG terminal;” which receivies and stores liguid natuea) gas; processes hnto.a giseous phase

e atand (e p sdex bt sinieble tem perabare and pressure tor delvery to o pipelne netwark,

FEPACTEA00) 120 midds NORA 53 17 that priwides ~THa Cominission Shall Hove splhisive suthority 1o ipprate
or depyan application for fan] LNG terminal
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respectively of Broadwiater™s Patition to. OGS st Attachments A and B, also depict 4 “pointof
separation between Broadwater Faergy and Broadwater Pipeting ™

Thie Tovens subamit that for prsposes of the NGA and FERT s deliberation in connedtion
with antherization of the LNG terminal, the point where the Broadwater 196 terndnal ends; and
the Broadwater pipeline beging, is defined by NGA § 11 and s property defined to-be the pohit
where the regasilied LNG exits from the leg of the YMS and enters the 30 inch pipeline onithe
senbed, This point iz shown graphically on Floure 2 -7 of FERC s Movember 17 DEIS,
dhigwing the YMS Mooring Sydtam bielavw fhie water, This stnmiulation shiows thiaf thic 360 ingh
dimmeter pipeling connedts with the YMS at b point Tabeled 30 ek tiameter slser”™ The
that will he

DS notes o £ 2% 1.3 (p: 225V that the YMS & a fton-made dermiinal o o

delivared to the sibe for installation. DEIS Turther notes of 1 2020 (p 2-15) fhat the YMS™s

= stes] jacket would consint of e four legged tobular strvicture Bied 1o piles installed o the
seabed. Each leg would be approximately 6.9 fit i diameter. Four piles would be installed in
& spiars of appreamately T 15 fect to aside. Acpipeline riser would be wistalled i one Teg ofthe

jacketto connect the fompers © e the seabed pipeling. ™ (eowpdiasis added): The DEIS further

LA19-15

eipilding thit TNG i processed o the FERL and YMS, B stared thiat the send-out as's
adorired, and transdorred botween the FERL and the Y ME through the punpers. The bwo
junipersdre cach 343 feet long, 16 michies in diameter, composed of 2.2 ik thick stripaweund
staindess steebwith robberized teddile plies, 121250 The jumpers are conneoted o the g

swivel on the tumtable, allovang the jumpers oswivel with the weathisrvaning FSRUL Fronthe

N T fgures are CEIL See footnote ¥, supra

¥

-~ Hy, the gas dows

Tt i slewere arvd seeeay froen the VAL

iy

N-408

As reflected in Section 2.4.1 of the final EIS, conversion of LNG into
natural gas, addition of odorant, and other natural gas processing would
take place on the FSRU. No natural gas processing would occur within the
YMS.
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gas svviviel, gas s transterrad throughd ohndiiit swithin one of the YME 6 legs, dnd delivered 6
ihe pipsline;

The Towns gubnzit that all of the YMS s a-part of the LNG terminal; as that termis
defitted by NOA§ 201 1), because the YME anchors the PSRU and “processes™ and “iransports™
the repasified TG via jumpers, 1o 2 g8 swivel onthe YMS, and then toa shop=builteonduit
within.a 8tractural Jeg of the mooring, which then.conngbts to the “pipeline”, which beging af the
seabed ™ This seabed point oFbeginning of the “pipeling™is-designated by Broadwateras mile
poiit 0.0, af & depthof 94-faet.™ The YMS would be “installed prios to send-out pipeline
heokup,” & appin-evidencing that the pipeling starts where the TNG termmal ends, shich is the
paint where the send-out pipeline hooksup w0 the YIS

Ttivonld, be error for FERC o inclode any part of the FERU or YMS within the terms.olla
NGAS T cértifieate for the project, becaise the FSRU and Y ME as defined in NGA § 201 Ty are
truly comporenty af the "ENG terminal’, and therefore are subject to the Commission’s
Jurisdiction exclnzivelv under NGA § 3; therefore theyare “not subject to the jurisdicfion of the
Cormmission under section’ 7, and ay not he anthorized by § 7 of the NGA by being added 1o

thie térmy ol a § 7 (o) verlificats Tor the Bropdwater Projeet:

PREEEIEL LS RRES FT AL,
HhEr table 21
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IV Broadwater iy Inconsistent with Coastal Policies

The commnon law principle that the State holds its underwater land s in trugt for the public,

gus pablicitm, 48 suppl ed niotonly by Mew York’s Public Lands Law, but also by the
Departinent of State’s Coastal Zong Managenignt {“CZM™) prograni. Intertwined with the CZM,
program, intended in-part to administerthe State & pulblic toagt responsibilities, are issoes of
watprways suitability, safety: and séourity, ralsed principally by the Coast Guard’s Waterways

Suitability Report: {“WBR™).

A. Broadwidter iy ifleonsistent withthe LIS CMPdndthé Southold LWRP

Hroudwater submitted avevised Coastal Congistency Certification my Ogtober 2006;
asserting that ity Project i consistent with the Long Tsland Sewnd £7LIS™y Coastal Management
Plan (“CKMP™), The New: York State Department of State’s Divigion of Coastal Resourees
{DO87) conmended review in Novembér 2006, and as 6 Devembeér expressed dértain
“concernt™ in apublic Kiterto WY OGS regarding Broadwater’s application for sasements of

.

underwater lands: ™ DOS writes that its concernsare:

1. Whether a semi-peérmanent tndustrial facility in. the middle o LIS eould impair the
chigraéter” of thi Sinind and ol il traditional coastal conmmimities. Gonleary o TISICMP Policy

2 Whigthier Besadwater will Timit pobhic dcééss te-d portionof the LIS ared curréitly hield
in public trist, incontraverition of LIS CMP Poligy #9

3. "Whisther Broadwater could displace, adversslv impact or faterfere with water-
deperident commercial.and reeréational fishieries, nayvigation, and gengral recreaticial uges in

contraventign of LIS CMP Policy # 1.

6 Sop fetrer from Jofirey Kappiors DOSTs Superviser of stigy Review b iilan Baudar ot OG:8s Bureau of
Liand Manaperent, dated Diccsmber 23, 2006
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Riverhead and Sotthold subinit tha dachiol DUST Concers s Tully jiistifad, and

LA19-16

reipuives that DIOS objectte Broadwater™s Coastal Consisteney Deterpdaation. Tnaddition, the

Towins submit that Broad s with LIS CMP Polick #13 because Broadwiter can

LA19-17

not b sabely operated, according o the Coast Guard s WEE.

DO s first concerinreflectsthe. Tiwn's apy o tht budliding a

Industrialization

Thoating LNG terminal oflshore w'the Bound sets that stage Tor msre offshore indostrial
develipment, ncluding conpet iy TNG Wepoibali, wind Tacms, and potentially even offkhor

deitling: - Thesesons of developaient are-all inconsistent with LIS CMP#1. Brosdwatr’s

5 %

0 | Coastal £ v Certifrestion (pp T2-137 assents that “proliferastion of LNGor
other industrial Feilities™ i the Sound i “unlikely,” and thatappechensions over “rampant
dndisteiatization” ore wiifounded:™ Onithic other hanid, such concerig aie wiell Foundied, big thiir
realization tus o date been preveited by adlierence to the ride, that underwater land grants for
industen] steiétines dan Saly b miadé to adivining upland riparian owniis, Thi s gie inpirant
distingtion between Broadwater in mid-Sound snd existing terminals in Long Tslnd Sound such
i e ol doids at Northwills and MNodthport which Broadwiter™s Colisistenty Cortifivation {at pp
12413, ppy invialadly wlasms 1o be comparabie to Broadwier. The Broadwatar Project, i allowed,
wonld wpenup. Long Islwnd Sotnd ton Pandora™s Box ol ngw. offshiore mdusirial usipes that
have been prohibited at commen Eiw and by Stabe statute since Néw York betime a sovereipn
Bt

Brivadwater, if built, would deny public secpss 1o some 930 aores ol LIS inthe vicmity o the
YMSTFSRU i -addition T denying public uke of areas 1o be used for moving seourity-zones

aredind the areivig and departiog taskers. Such denial of publicacvess clearly violates the public

0

N-411

Please see our response to comment LA19-4.

Please see our response to comment LA19-11.
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trust and is inconsistent with LIS CMP Policy #9. Broadwater suggests that this policy is
“outweighed™ by the Project’s “overarching public benefit.” ¥ However, the Projeet’s asserted
“need” is not a basis for an inconsistent project to be justified. As discussed at the outset of these
comments, There are many alternatives to Broadwater. There is only one Long Island Sound,
Recreational and Commercial Access — DOS’s third concern correctly observes that
denial of commercial, reereational, and fishing access to a large portion of LIS and is
inconsistent with LIS CMP Policy # 10. The areas proposed to be taken over by Broadwater are
used by thousands of commercial and recreational boaters and fishermen. Policy 10 mandates
protection of these uses. Similarly, Broadwater is inconsistent with Southold’s LWRP Policy #
LA19-18 9. because public access and recreational use of the waters between Orient Point and Fisher’s
Island will routinely be denied to fishermen (commercial and recreational) and commercial

shipping and recreational boaters due to the restriction posed by the floating security zones that

will be required for the LNG tankers entering and leaving Long Island Sound. Southold includes

all of the North Fork east of Riverhead, and includes Fisher’s Island. Southold’s LWRP covers
this entire arca, including all of the Race. See boundary map of Southold LWRP.* The
Comments of Southold Lobsterman Tony DuMaula filed January 18, 2007 describe the severe
impacts that Broadwater would have on lobster fishing in Eastern Long Island Sound.

Safety and security — The Towns further submit that Broadwater is inconsistent with the
LIS CMP because it is unsafe, and therefore inconsistent with LIS CMP Policy # 13. Policy #
13. relating to Energy Facilities, states in relevant part that “Liquefied Natural Gas facilities must
be safely sited and operated.™ (Policy # 13.4). The Coast Guard’s WSR has concluded that

“additional measures are necessary to responsibly manage the safety and security risks associated

*" See Broadwater's Supplement to the April 2006 NYS Coastal Consistency Certification, October 2006 at p. 45

# Goto hup:/southoldtown narthfork net/Planning/LWRP-2004/06A-Section?s201-Boundary+Maps pdf

21

LA19-18

N-412

Potential impacts to recreational and commercial fishermen, recreational
boaters, and marine shippers, including in the area of the Race, are
addressed in Sections 3.5.5.1, 3.5.5.2, 3.6.8, and 3.7.1.4 of the EIS. As
noted in those sections, there would be no more than one LNG carrier
passing through the Race per day and there would be only minor delays for
some vessels if they were transiting the Race at the same time that a carrier
and its proposed safety and security zone was passing through. However,
there would be room in the Race for some vessels while an LNG carrier is
present with its safety and security zone as well as dternative routes to
enter or exit Long |sland Sound for some vessels.

As presented in our response to comment IN13-2 (Mr. DeMauld s
comment |etter as submitted by his attorney) and as described in Sections
3.6.8 and 3.7.1.4 of the EIS, the proposed Project would have a minor
impact, at most, on lobster fishing in eastern Long |sland Sound.

Please refer to our response to comment LA 19-4 regarding consistency
with Southhold’ s LWRP policies and our response to comment LA19-6
regarding safety and security concerns.
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with the proposed proed”™ WER G 83, Traddition, the WER states that the Cosst Graard Sector
Lomg: beland Sonnd currenthy dogs not have the resources requited fo dnplement the measures
that have been identified ag being vecessary to offsetive by manage the potential visk bo navigation
safely and maritioge security associated with the Broadwater Encrgy proposal.. WBR 8 7.2,

Thivs, the revord shows that additional measires ave needed for safe siting and-operative of

ary such

Brosadwater, and that the Coast Goard lacks theresonrees 1o impleme:

LA19-19

Aceordingly, Broadwater™s proposalis presently inconsistent with Pelioy 13 of the LIS CMP,
Unless and antil appropriate additional meéastires are identitied, and can be implementedwith
suflicient Humanand phesiealresources, the Broadwater proposal will remain imconsigtent with
Paliey # 1%,

B

Thi WSE at § 7.4 suggesisthie State or logal Jaw enforcement apeniies couldd potentially

LA19-20

assist with mplementing some of the messures Seemed neccksary by the Coust Guard 1o bolster

safety and security 1o acceptable level. However, the Tovens hivve neither the physical o
financial resourees to guard the Broadwater Preject, Yo sscon fntoming and oul going tanker
ships, or To rsspond 10y o palice Smicrgeicis a8 ihey may drise Buohe LWNG tenniial, Ths
Bupervisors ol both Riverhead snd Southold each emphasized ot FERCs pobhehearing on
Jaiwiary L1, 2007 that they lack thi Tive aid police fesourees for Broawater, As Rivitihiad
Supervisor Cardingle said: “Local Governmient shivuldn't by agked 1o provide seourity serviee
awhuich it sn Tt eguipped toprovide, and Taxpavers shouldn™ by asked to footthe bll” Sooihold
Bupervisor Russellsaid *The RHace 5o heavily taveled. popular Bshing arens "Who s golog 1o

pay-fow the [LNG Tanker] escon girvieas mi-light of the Tact that the US Coast Guard Has seribis

reservitions about [ Brivgdwaters] plans o deal with navigation saféty and security risks T Who

N-413

Please refer to our response to comment LA 19-4 regarding consistency
with the Long Island Sound CMP and our response to comment LA19-6
regarding safety and security measures. |n addition, as described in Section
8.4 of the WSR (Appendix D of the EIS), if FERC authorizes the proposed
Broadwater Project, the Coast Guard would prepare a proposal to obtain
additional personnel and equipment to implement its safety and security
recommendations.

Please refer to our response to comment LA19-6.
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is going to pay for the additional marine firefighting staff and equipment, and the additional local
law enforeement officers needed to respond to a catastrophic event ,..7
Conclusion
The Towns of Riverhead and Southold, having considered Broadwater’s applications and
DEIS, conclude that gas supply to Tong Island and the metropolitan area can be safely and
plentifully met by alternatives superior to Broadwater, and that the Broadwater Project poses
unagceeptable safety. security and environmental risks. and is not in the public interest.
Respectfully submitted,
s/ G. 8 Peter Bergen
G. 8. Peter Bergen
Attorney for the Town of Riverhead
27 Pine Street
Port Washington, NY 11050

(516) 767-8816
pbergenf@optonline.net

Of Counsel:
Dawn Thomas, Esq.
Town Attorney, Town of Riverhead
200 Howell Avenue
Riverhead, NY 11901
(631) 767-3200 ex1. 216
thomasi@riverheadli.com

Patricia A. Finnegan, Isq.

Town Aftorney, Town of Southold
54375 Main Road

Southold, NY 11969-0959

(631) 765-1939
patricia.finnegan‘@town.southold.ny.us

Port Washington. N'Y
January 19. 2007
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