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Executive Summary

Introduction

The Virginia Electric and Power Company (VEPCO) , on behalf of the
City of Virginia Beach, Virginia, (City) , has appealed to the
Secretary of Commerce to override the State of North Carolina's
objection to the City's proposal to withdraw water from Lake
Gaston for the City's water supply needs. This issue has had a
long and contentious history, and the decision was reached only
after a thorough consideration of all the evidence in the record.
As explained in more detail below, the Secretary overrides North
Carolina's objection, thereby allowing the City to obtain federal
permits to build a pipeline for the withdrawal of up to 60
million gallons a day (mgd) of water from Lake Gaston.

VEPCO's appeal arises under the Coastal Zone Management Act
(CZMA) , an act administered by the National Oceanic and

Atmospheric Administration (NOAA), an agency within the
Department of Commerce. Section 307 of the CZMA provides that
any applicant for a required federal license to conduct an
activity affecting any land or water use or natural resource of
the coastal zone, shall provide to the permitting agency a
certification that the proposed activity complies with the
enforceable policies of a state's coastal zone management
program.

VEPCO has requested approval from the Federal Energy Regulatory
Commission (FERC) for the City's project. Because North Carolina
has objected to the project, FERC may not grant a license or
permit, unless the Secretary of Commerce finds that the activity
is consistent with the objectives of the CZMA or is otherwise
necessary in the interest of national security.

Backqround

The City, located on the coast of southeastern Virginia, is the
largest city in Virginia, with more than 400,000 residents. The
City has no water supply of its own and, historically, has
purchased all of its water from the adjacent city of Norfolk. A
series of droughts plaguing southeastern Virginia over the past
15 years has caused water shortages throughout the area. In
response, the City has adopted mandatory year round water
restrictions and imposed a moratorium on extensions of its water
system. Numerous water studies have shown that southeastern
Virginia will need at least an additional 60 mgd of water by the
year 2030.

More than a decade ago, after several years of study, the City
embarked upon a project to withdraw potable water from Lake
Gaston for the consumption of its residents and those of
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neighboring cities. Lake Gaston, which lies approximately 80
miles west-southwest of the City, is a man-made lake formed by
damming a portion of the Roanoke River. Lake Gaston is part of a
hydroelectric project constructed in the 1950s by VEPCO, under a
license granted by FERC. Lake Gaston lies partly in Virginia and
partly in North Carolina. The proposed project involves the
permanent, consumptive withdrawal of up to 60 mgd of water from
Lake Gaston, which is the equivalent of 22 billion gallons per
year.

To gain access to Lake Gaston, the City proposes to construct a
pipeline. The proposed pipeline would originate in a branch of
Lake Gaston in Brunswick County, Virginia, at a location
approximately 400 yards north of the Virginia-North Carolina
border, run 76 miles across southeastern Virginia, and end at
Lake Prince in Isle of Wight County, Virginia. The proposed
pipeline would be located entirely within Virginia.

In 1983, in order to construct the pipeline, the City applied to
the u.s. Army Corps of Engineers (Corps) for a permit under two
federal statutes, the Clean Water Act and the Rivers and Harbors
Act. The Norfolk District Corps of Engineers issued the permit
after conducting an environmental assessment pursuant to the
National Environmental Policy Act (NEPA) I and concluded that the
project would have no significant environmental effects.

The State of North Carolina (State) challenged the adequacy of
the Corps' NEPA review in the federal courts. A decision issued
in July 1991, ultimately upheld the issuance of the Corps permit.

To install and operate its water intake facility for Lake Gaston,
the City must also obtain permission from VEPCO, and VEPCO, in
turn, must obtain approval from FERC. VEPCO applied to FERC on
February 20, 1991, to obtain the necessary permit approval for
the pipeline project. The State of North Carolina requested that
the City and VEPCO submit a certification that the proposed
project was consistent with North Carolina's coastal management
program, a .program which had been approved under the CZMA. The
City and VEPCO jointly submitted such a certification.

On September 9, 1991, the State objected to the City's and
VEPCO's consistency certification on the ground that the proposed
project is inconsistent with several enforceable policies
contained in the State's coastal management program.
Specifically, the State alleged that the project is not
consistent with its guidelines for estuarine waters and public
trust areas because the proposed withdrawal of water would
significantly increase the number of low flow days experienced by
the lower Roanoke River system in coastal North Carolina. This
increase, the State asserted, would cause significant adverse
effects on its coastal zone, including the Roanoke River striped
bass fishery.
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Under the CZMA, the State's consistency objection precludes any
federal agency from issuing any license or permit necessary for
the City's proposed project, unless the Secretary of Commerce
(Secretary) finds that the activity is either consistent with the

objectives or purposes of the CZMA (Ground I) or is necessary in
the interest of national security (Ground II) .

On October 3, 1991, VEPCO, on behalf of the City, filed with the
Secretary a notice of appeal from the State's objection to the
City's proposed project. The City argued that the project
satisfies both Ground I and Ground II and raised several
threshold issues. On December 3, 1992, then-Secretaryof
Commerce Barbara Franklin, relying on a Department of Justice
opinion, terminated the appeal on the basis that North Carolina
lacked the authority under the CZMA to review a proposed project
that would occur wholly within Virginia. In February, 1993, the
Department of Justice was asked again whether its previous
opinion still represented its view, and Justice responded
affirmatively. Subsequently, the Department of Justice withdrew
its opinion, and on January 7, 1994, the Department of Commerce
reopened the appeal.

Upon consideration of the entire record, which included
submittals by the City and North Carolina, written information
from federal agencies and the public, and views given during a
public hearing, the Secretary made the following findings.

Threshold Issues

A Compliance With the CZMA and its Implementina l<equlations

First, the City argued that the CZMA's consistency review
provisions do not apply because VEPCO has not applied for a
required federal license or permit. According to the CZMA,
the City must first have applied for a federal license or
permit in order to trigger the State's right to lodge a
consistencyobjection. The Secretary found that because the
regulatory definition of the term "license or permit"
includes federal agency approvals, and because FERC approval
is required for the project, VEPCO has applied for a
required federal license or permit.

Second, the City argued that the CZMA's consistency review
provisions do not apply because the proposed project is not
an activity "affecting any land or water use or natural
resource of the coastal zone." The Secretary found that
there was enough evidence in the administrative record to
establish that the State had made a Drima ~ showing of
effects on the coastal zone.
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Third, the City argued that the consistency review
provisions of the CZMA do not apply because the policies
cited by the State in its objection letter do not constitute
"enforceable policies." The Secretary found that because
the policies cited by the State are legally binding and
provide the State with the authority to control land and
water uses and natural resources in its coastal zone, they
are enforceable policies as defined in the CZMA.

B Interstate Consistenc~

The CZMA encourages coastal states to establish management
plans for protecting their coasts from environmental damage.
A threshold issue raised by the City is whether, under the
CZMA, a state (North Carolina) has a right to review, i.e.,
comment on and possibly object to, a federally licensed or
permitted activity occurring totally within another state
(the Lake Gaston project in Virginia) .The purpose of the
review would be to determine if the activity has negative
effects on the coastal environment of the reviewing state
(North Carolina) .This issue is referred to as "interstate
consistency."

First, the City argued that the Corps of Enginee:rs
previously decided, in a 1984 application for a permit
related to the proposed project, that the CZMA does not
allowone state to review activities in another state, and
that the Secretary is therefore precluded from considering
this issue. The Secretary found that because the Corps'
permit findings did not include a decision on whether the
CZMA authorizes interstate review, he was not precluded from
considering the issue.

Second, the State argued that the project partially occurs
in North Carolina, and thus does not involve interstate
consistency. The Secretary concurred with former Secretary
Franklin's decision that this project occurs wholly in the
Commonwealth of Virginia, where the pipeline will be built
and where the extraction of the water will occur.

Third, the City argued that interstate consistency review is
not authorized pursuant to the CZMA. Based upon the plain
language of the CZMA and its legislative history, the
Secretary found that the CZMA authorizes one state to review
for consistency with its federally approved coastal
management program activities which, although occurring
totally within the boundaries of another state, affect any
land or water use or natural resource of the coastal zone of
the reviewing state.
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Conclusions Reaa~:iina Threshold Issuesc

The Secretary determined that threshold issues raised by
Virginia Beach and the State of North Carolina did not
preclude him from considering the merits of this case.

Ground I: Consistent with the Oblectives or PurDoses of the CZMA

To find that the proposed activity satisfies Ground I, the
Secretary must determine that the project satisfies all four of
the elements specified in the regulations implementing the CZMA
(15 CFR § 930.121) .If the project fails to satisfy anyone of
the four elements, it is not consistent with the objectives or
purposes of the CZMA and federal licenses or permits may not be
granted. The four elements of Ground I are:

1. The proposed activity promotes one or more of the
competing national objectives or purposes contained in the
CZMA.

2. The proposed activity's individual and cumulative
adverse effects on the coastal zone are outweighed by its
contribution to the national interest.

3. The proposed activity will not violate any requirements
of the Clean Water Act or the Clean Air Act.

4. There is no reasonable alternative available that would
provide the 60 mgd of water needed in southeastern Virginia
in a manner consistent with the State's coastal management
program.

The Secretary made the following findings with regard to
Ground I:

1. The proposed project will foster development of the
coastal zone and coastal zone resources, and thus furthers
more than one of the objectives or purposes of the CZMA.

2. The proposed project's individual and cumulative adverse
effects on the coastal zone are outweighed by its
contribution to the national interest.

While the record shows that the project's effects on water
flow in the Roanoke River will have individual and
cumulative adverse effects on striped bass, those effects
will likely be small. The record shows that the project's
effects on water quality will be minimal, and will minimally
affect striped bass. The record shows that the project's
effects on coastal wetlands and on other coastal resources
and uses will be minimal.
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The proposed project will contribute significantly to the
national interest because it will allow the beneficial use
of water resources of the coastal zone. Providing potable
water for human consumption to a major metropolitan area
constitutes a very high priority use among all beneficial
uses of water. The record shows that the project will
contribute significantly to the national interest because of
the extent to which it will further and support economic
development in the coastal zone, and the extent to which it
will alleviate southeastern Virginia's projected water
deficit.

In sum, although the project will affect the Roanoke River
striped bass fishery, as well as other coastal resources and
uses, the evidence shows that the individual and cumulative
adverse effects of the project are outweighed by the
national interest contribution of alleviating the City's
water supply shortage and encouraging economic development.

3. The proposed project will not violate the Clean Water
Act or the Clean Air Act.

4. There are no reasonable alternatives available which
would permit the project to be conducted in a manner
consistent with the State of North Carolina's coastal
management program. The proposed alternatives failed for
one or more reasons. The State failed to describe some
alternatives with sufficient specificity. Some alternatives
were unreasonable, i.e., environmental advantages of the
alternative did not outweigh the increased cost of the
alternative over the proposed project. Finally, some
alternatives were found to be unavailable either because of
technical or legal barriers or because an alternative did
not meet the primary purpose of the project, which is to
provide up to 60 mgd of additional water to southeastern

Virginia.

Ground II: NecessarY in the Interest of National SecuLitv

Although southeastern Virginia is home to the largest naval
complex in the world, the record demonstrates that there would be
no significant impairment to a national defense or other national
security interest if the City's project is not allowed to go
forward as proposed. Therefore, the Secretary found that the
requirements of Ground II have not been met.

Conclusion

The Secretary found that the proposed project is consistent with
the objectives or purposes of the CZMA (Ground I) .Accordingly,
the proposed project may be issued the necessary permits by
federal agencies.
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~RIEF SUMMARYI.

Pursuant to the Coastal Zone Management Act (CZMA) , I have been
asked to override the objection of the State of North Carolina to
the City of Virginia Beach's proposal to construct a pipeline to
withdraw water from Lake Gaston, an artificial lake that lies
partly in Virginia and partly in North Carolina. North Carolina
objects to this project as being inconsistent with its CZMA
coastal management program. Under the CZMA, federal permits
required for the project may only be issued if I, the Secretary
of Commerce, find that: (1) the activity is consistent with the
objectives or purposes of the CZMA (Ground I) , or (2) the
activity is necessary in the interest of national security
(Ground II) .

Under Ground I, I find that the project is consistent with the
objectives or purposes of the CZMA, and accordingly may be
federally permitted. Specifically, I find that the project
satisfies all four elements required under Ground I of the CZMA:
(1) it furthers one or more of the national objectives or

purposes of the CZMA; (2) its individual and cumulative adverse
effects on the coastal zone are outweighed by its contribution to
the national interest; (3) it will not violate any of the
requirements of the Clean Air Act or the Clean Water Act; and (4)
there is no reasonable alternative available that would permit
the proposed activity to be conducted in a manner consistent with
North Carolina's coastal management program.

Under Ground II, I find that the project is not necessary in the
interest of national security based upon my evaluation of
comments by interested parties, including agencies of the Defense
Department. Only one of the two Grounds for a Secretarial
override need be satisfied, however, in order for the project to
be federally permitted.

In making" these findings: 1) I reject Virginia Beach's
contention that North Carolina had no authority to review the
Lake Gaston project because that project is to take place solely
within Virginia; 2) North Carolina had standing under the plain
terms of the CZMA to review the project since the project affects
North Carolina's coastal zone; and 3) the CZMA employs an effects
test as the basis for a state's consistency review, regardless of
a project's location.

FACTUAL BACKGROUNDII.

The City of Virginia Beach (City) , located on the coast of
southeastern Virginia, is the largest city in Virginia, with more
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than 400,000 residents.1* The City has no water supply of its
own and, historically, has purchased all of its water from the
adjacent City of Norfolk.1 A series of droughts plaguing
southeastern Virginia over the past 15 years has caused water
shortages throughout the area.2

In response, the City has adopted mandatory year-round water
restrictions and imposed a moratorium on extensions of its water
system.3 More than a decade ago, after several years of study,
the City also embarked on a project to withdraw potable water
from Lake Gaston for the consumption of its residents and those
of neighboring cities.4

Lake Gaston lies approximately 100 miles west-southwest of
Virginia Beach. (Figure 1.) Lake Gaston is a man-made lake
formed by damming a portion of the Roanoke River, and is part of
a hydroelectric project constructed in the 1950s by the Virginia
Electric and Power Company (VEPCO) ,2* under a license granted by
the Federal Energy Regulatory Commission (FERC) .5 Lake Gaston
lies partly in Virginia and partly in North Carolina, straddling
the border between the two states.6

To gain access to the lake, the City proposes to construct a
pipeline originating in a branch of Lake Gaston in Brunswick
County, Virginia, at a location approximately 400 yards north of
the Virginia-North Carolina border.7 The pipeline would run 76
miles across southeastern Virginia and end at Lake Prince, a
reservoir located in Isle of Wight County, near Virginia Beach.8
The pipeline would be located entirely within Virginia.9 The
proposed project would withdraw up to 60 million gallons of water
per day (mgd) , which is the equivalent of 22 billion gallons per
year. 10

1. I have considered all of the evidence in the record in

this appeal. Because of the size of the record, much of the
material appears in footnotes and endnotes to this decision.
Footnotes are indicated by a number, followed by an asterisk (*) .
Endnotes are indicated by a number only.

A complete list of the administrative record is appended at
Attachment A. The administrative record (AR) consists of all AR
cites, Reconsideration AR cites (documents relating to North
Carolina's request for reconsideration) and Supplemental AR cites
(documents relating to the briefs and appendices filed after the

record was reopened) .

2* VEPCO, which is now a subsidiary of Dominion Resources,

is now known as Virginia Power. The majority of references in
the administrative record use the term "VEPCO," so I use that
term in this decision in order to avoid any potential confusion.
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Virginia Beach has a few neighboring jurisdictions as partners in
the proposed pipeline project. The City of Chesapeake has a
contractual right to one-sixth (10 mgd) of the water drawn.11
The City of Franklin and Isle of Wight County each has a right to
1 mgd.12 Thus, Virginia Beach would have access to 48 mgd for
its own use.

The proposed project has had a long and contentious history.
Although state and local officials of both Virginia and North
Carolina have discussed water management issues affecting the
region since the 1970s, these officials have never been able to
achieve a consensus.13 Over the past decade, as the City has
attempted to obtain the various permits required to construct and
operate the pipeline, it has encountered strong opposition from
North Carolina, which has argued, in part, that the withdrawal of
the water will harm North Carolina's coastal resources and
uses. 14

In 1983, in preparation for constructing the pipeline, the City
applied to the u.s. Army Corps of Engineers (Corps) for a
permit1S under two federal statutes, the Clean Water Act16 and
the Rivers and Harbors Act.17 The Norfolk District Corps issued
the permit3* pursuant to the requirements of both acts, after
conducting an environmental assessment which concluded that the
project would have no significant environmental effects.1s

Five days before the Corps issued the permit, North Carolina (the
State) intervened, asking the Corps to require the City to submit
to a "consistency" review pursuant to the Coastal Zone Management
Act (CZMA) .19 The CZMA is a federal statute that encourages
states to develop coastal management programs, and allows states
to object to the issuance of federal permits for activities
inconsistent with those programs.2o "Federal consistency" is
the term used to describe the mechanism by which a state reviews
federal or federally permitted or funded projects to determine

3. While the City's permit application was being processed

by the Corps, the Corps was completing a nine-year
congressionally mandated study of water supply needs and sources
for the Hampton Roads, Virginia area. See Norfolk District Corps
of Engineers Water Supply Study, Hampton Roads, Virginia,
Feasibility Report and Final Environmental Impact Statement,
December, 1984, (1984 Water Supply Study) , Appellants' Initial
Brief App. III, at 1706, ~ ~., AR 11. The Corps issued its
final report and an Environmental Impact Statement (EIS) ,
pursuant to NEPA, in December 1984. ~.; Appellants' 2/15/94
Brief, App. Vol 1, Tab 32, at 15, fn. 5, Supplemental AR 6. The
EIS recommended a project similar to the City's proposed project
as an environmentally sound proposal among several alternatives
reviewed by the Corps. IQ.
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whether they are consistent with the state's coastal management
program. The Corps determined that a review by North Carolina
for consistency with its state coastal program was not required
for the Corps permit at issue.21

North Carolina subsequently challenged the adequacy of the Corps'
environmental review in federal district court.22 The published
opinions in that litigation are part of the public record in this
appeal.23 The court, in a decision issued in July 1991,
ultimately upheld the issuance of the Corps permit.24

Having obtained the Corps permit, the City sought permission from
VEPCO to install and operate its water intake structure in Lake
Gaston.25 The City needed VEPCO's permission because VEPCO
operates the lake, and owns the adjacent property.26 Further,
VEPCO's FERC license provides that VEPCO may not transfer any
interests in the property without prior FERC approval.27

Accordingly, in February 1991, VEPCO applied for FERC approval to
transfer easements to the City for the construction, operation
and maintenance of the project and withdrawal up to 60 mgd of
water per day from Lake Gaston.28 VEPCO filed for the FERC
approval on behalf of Virginia Beach because only the hydropower
licensee, VEPCO, may file such an application with FERC.29

After VEPCO submitted the application to FERC, North Carolina
notified VEPCO that it would review the City's proposed project
to ensure it was consistent with North Carolina's coastal
program. ]0 The City and VEPCO submitted the required

certification,4. and the State objected to it.]1 In its
objection letter, North Carolina stated that the proposed project
is inconsistent with several of its coastal program policies.]~
Specifically, the State alleged that the proposed withdrawal of
water from Lake Gaston would increase the number of days of
reduced wat~r flow in the lower Roanoke River system in coastal
North Carolina, thereby causing significant damage to the State's
coastal zone resources, including the Roanoke River striped bass
fishery.]] The State recommended that the City obtain the water
from another source.]4

According to the CZMA, which is administered by the National
Oceanic and Atmospheric Administration (NOAA) , an agency within
the Department of Commerce, the State's objection precludes FERC
from issuing its approval for the activity unless the Secretary
of Commerce finds that the activity is either consistent with the

..It is the position of both VEPCO and the City that
federal consistency does not apply in this matter. Appellants'
Initial Brief at 5-6. Accordingly, the City submitted the
consistency certification under protest. ~.



objectives or purposes of the CZMA (Ground I) , or necessary in
the interest of national security (Ground II) .35

III. APPEAL TO THE SECRETARY OF COMMERCE

After North Carolina notified Virginia Beach that it objected to
the proposed project, VEPCO, on behalf of the City,s* filed a
notice of appeal with then-Secretary Barbara Franklin on October
3, 1991, asking Secretary Franklin to override the State's
obj ection .36

As provided by its regulations, NOAA asked federal agencies6*
and the National Security Council (NSC) to present their views
regarding the merits of the appeal.37 The majority of the 15
agencies contacted and the NSC filed comments. In addition to
the briefs and supporting documentation provided by the City and
the State, Secretary Franklin also received comments from the
Governors of Virginia and North Carolina, congressional
representatives, local public officials, various interest groups
and the general public.38 It is the practice of the Secretary
of Commerce to consider carefully all comments in the record, in
addition to the pleadings filed by the objecting state and the
project's proponent.39

During the course of this appeal, the City filed with Secretary
Franklin a motion for the expeditious termination of the review
process for lack of jurisdiction.4° The motion was based on an
opinion of the U.S. Department of Justice {Justice) that the CZMA

5. During the course of this appeal, the City was granted

the status of intervenor. Letters of Ray Kammer, Deputy Under
Secretary for Oceans and Atmosphere, Department of Commerce, to
Arnold H. Quint, Esquire, Samuel Brock, III; Esquire, and Alan S.
Hirsch, Esquire, April 3, 1992, AR 80. While the City and VEPCO
joined in submitting briefs for this appeal, the information and
analysis provided in those briefs were apparently prepared by the
City. ~ Appellants' Initial Brief at 2. I will refer to
arguments made in those briefs as those of the City.

6. Comments were solicited from the Department of Justice,

Department of Defense, Department of the Treasury, Department of
State, Department of Transportation, Department of Energy,
Department of the Interior, Fish and Wildlife Service, National
Park Service, Minerals Management Service, Environmental
Protection Agency, Federal Energy Regulatory Commission, National
Marine Fisheries Service, Army Corps of Engineers and the Coast
Guard. Although the National Marine Fisheries Service is a
component of NOAA, which is an agency of the Department of
Commerce, for purposes of consistency appeals it is treated as
any of the agencies from which comments are solicited.
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does not authorize a state to object to a project located wholly
within another state.41 On December 3, 1992, Secretary Franklin
granted the City's motion for termination.42 Secretary Franklin
found that the proposed activity would occur wholly in Virginia,
and, deferring to an opinion she had requested from Justice,
found that North Carolina lacked the authority to object to the
City's consistency certification.43 Following Secretary
Franklin's decision to terminate the appeal, FERC resumed
processing VEPCO's application.44

On February 3, 1993, the State asked me to reconsider Secretary
Franklin's decision, arguing in large part that the decision was
politically motivated and lacked merit.4s I directed the
Department of Commerce General Counsel to ask Justice whether its
previous opinion still represented its view. Justice responded
in the affirmative, and based on that opinion, I denied the
State' s request. 46

On September 2, 1993, the State filed suit in the U.S. District
Court for the District of Columbia, asking that Secretary
Franklin's termination of the appeal, and my refusal to
reconsider, be set aside as arbitrary and capricious and
unsupported by legal authority.47 The City intervened as a
defendant in that action.48

On December 14, 1993, then-Associate Attorney General Webster
Hubbell withdrew the Justice opinion that interstate consistency
review is not authorized by the CZMA.49 Instead, he stated that
the issue of interstate consistency (i.e., whether one state has
a right to review an activity occurring in another state to
ensure that it is consistent with its own plan) should be decided
by the Secretary of Commerce, who has the statutorily assigned
responsibilities for administering the CZMA.sO Following
Associate Attorney General Hubbell's withdrawal of the Justice
opinion, I sought and obtained the opinion of NOAA,Sl which
advised that, the earlier Justice opinion having been withdrawn,
the Department of Commerce should revert to the original NOAA
interpretation that interstate consistency is authorized by the
CZMA.S2 I fully accepted NOAA's recommendation. On January 7,
1994, the Department of Commerce reopened the appeal.s3

Before proceeding with my determination of whether the grounds
for a Secretarial override have been satisfied, I nowexamine
threshold issues raised by the parties, based on all relevant
information in the administrative record.

~SBOLD ISSUESIV.

In accordance with prior consistency appeals, I have not
considered whether the State was correct in its determination
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that the proposed activity was inconsistent with its coastal
management program.s4 Rather, the scope of my reviewss of the
State's objection is limited to determining whether the objection
was properly lodged, i.e., whether the State complied with the
requirements of the CZMA and implementing regulations in filing
i ts obj ection .So

A. ~om1)~ia~ce with the CZMA and its ImDlemen~
Requlations

The City has raised certain threshold issues related to whether
the State's objection complies with the requirements of the
CZMA.S7 The City argues that because certain key provisions of
the CZMA do not apply to the proposed pipeline project, the
project is not subject to consistency review.

In sum, the City asserts that the State has failed to prove that:
(1) VEPCO has applied for a required federal license or permit;
(2) the proposed pipeline project will affect any land or water

use or natural resource of North Carolina's coastal zone; and (3)
the policies cited by the State are enforceable. I address each
of the City's arguments in turn.

1. The City argues that because VEPCO has not applied
for a federal license or permit the right to review is
not triggered.

According to the CZMA, the City must first have applied for a
federal license or permit in order to trigger the State's right
to review an activity for consistency purposes.58 The City
contends that VEPCO has not applied for any such required federal
license or permit.59 The City admits, however, that VEPCO, on
the City's behalf, must obtain FERC's aDDroval to transfer
easements to the City.6° NOAA regulations define the term
"license or permit" to include approvals.61 Nonetheless, the
City argues that these regulations should not be given effect
because they exceed the authority of the CZMA.62

I reject the City's argument. NOAA's consistency regulations
constitute a reasonable interpretation of the term "license or
permit" and thus are entitled to substantial deference.63 In
addition, Congress has endorsed the regulations at issue.6.
NOAA's interpretation is also consistent with other federal
statutes, including the Administrative Procedure Act, which
define the term "license" to include agency approvals.65
Therefore, I find NOAA's regulations interpreting'the term
"license or permit" to include approvals are valid and should be
given effect. Because the City admits that FERC approval is
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required for the project at issue, I find that VEPCO has applied
for a required federal license or permit.

2. The City argues that the activity will not affect
any land or water use or natural resource of North
Carolina's coastal zone.

The City contends that the proposed pipeline project will not
affect any land or water use or natural resource of the coastal
zone of North Carolina, and therefore the State's objection
should be dismissed.66 In response, the State argues that at
least three federal agencies and several state agencies have
stated that the proposed project will have significant and highly
detrimental effects on North Carolina's coastal zone.67

Based on my review, I find that there is substantial evidence in
the administrative record of the proposed project's effects on
the coastal zone. This evidence, which includes comments by the
various federal and state agencies that have reviewed the
project, establishes that the State has made a Drima facie
showing of effects on its coastal zone. I therefore find that
the City's argument fails. (The threshold case for environmental
effects having been made, I will consider the specific effects of
the project under Element 2 of Ground 1.68)

3. The City argue. that the policies cited by the
State are not .enforceable..

For a state policy to be enforceable under the CZMA, a state must
be able to enforce the policy under state law with respect to
private and public land and water uses and natural resources in
its coastal zone.69 The City contends that the policies cited
by the State do not constitute "enforceable policies" applicable
to the City's project.7o Specifically, the City argues that the
State's objection letter identifies numerous general goals and
objectives contained in its coastal management program that are
not "enforceable policies" as that term is defined by the
CZMA.71 Further, the City argues that even the policies cited
by the State that are enforceable do not apply to the project
because those policies only apply to permits for development in
Areas of Environmental Concern (AEC)72 in the State, and the
City's project is not located in such an area.

Contrary to the City's contention, I find that the policies cited
by the State constitute "enforceable policies" and that those
policies apply to private and public projects located within the
State's coastal zone, both within and outside AECs. First, with
regard to private projects located within AECs, I find that the
AEC and General Policy Guidelines, and the enforcement provisions
of the State's Coastal Area Management Act (CAMA) cited by the
State, can be enforced through the permitting system established
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by CAMA.73 Further, for private activities occurring outside of
AECs but within the coastal zone of North Carolina (including
activities that affect AECs) , classified in the State's coastal
management program as critical uses, the State can enforce the
cited AEC and General Policy Guidelines through direct state
regulation under existing State regulatory programs.74

Second, with regard to public projects within the coastal zone, I
find that the AEC and General Policy Guidelines are binding under
state law pursuant to CAMA and State Executive Order.'s
Interested private persons may bring judicial action to enforce
the Executive Order's requirements.'6

Finally, with respect to both private and public projects within
the coastal zone, the cited policies can be enforced through the
injunctive and civil and criminal penalty provisions of CAMA."

Therefore, because the policies cited by North Carolina are
binding under state law and provide the State with the authority
to control private and public land and water uses and natural
resources in its coastal zone (both within and outside AECs) , I
find that they constitute enforceable policies under the CZMA.78

In sum, the record demonstrates that the State has complied with
the requirements of the CZMA and its implementing regulations for
properly lodging an objection.79 Specifically, I find that the
State has proven that (1) VEPCO has applied for a required
federal license or permit; (2) the proposed activity will affect
land or water uses or natural resources of North Carolina's
coastal zone; and (3) the policies cited by the State are
enforceable under the CZMA.

B. Interstate Consistency

The second threshold issue raised by the City is that of
interstate consistency. As discussed earlier, the Coastal Zone
Management Act (CZMA) encourages coastal states to establish
management plans for protecting their coasts from environmental
damage. "Federal consistency" is the term used to describe the
mechanism by which a state can review federal activities,
including federally licensed or permitted activities, to
determine whether they are consistent with the state's coastal
management program. The issue raised by the City is whether,
under the CZMA,80 a state (North Carolina) has a right to
review, i.e., comment on and possibly object to, a federally
licensed or permitted activity occurring totally within another
state (the Lake Gaston pipeline in Virginia) in order to
determine if the activity has negative effects on the coastal
environment of the reviewing state (North Carolina) .This issue
is referred to as "interstate consistency."
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The two parties have raised three issues regarding interstate
consistency. First, Virginia Beach argues that interstate
consistency is not authorized by the CZMA. Thus, North Carolina
cannot review the Lake Gaston project even if that activity
affects its coastal zone, because the project is located in
Virginia. 81 Contrarily, North Carolina believes that interstate

consistency is authorized by the CZMA and that it can therefore
review the Lake Gaston project if that project affects its
coastal zone. Second, in addition to asserting that North
Carolina has no right to review activities occurring outside its
borders, the City also asserts that I am precluded from
considering the interstate consistency issue because that issue
was already decided when the Corps considered Virginia Beach's
application for a permit related to this project.82 Finally,
the State argues that whether interstate consistency is
authorized does not have to be reached in this case because the
project occurs within its own borders and thus is not an
interstate application of federal consistency.83 Several non-
party commentators submitted comments to me in this appeal
supporting the positions of both North Carolina and Virginia
Beach on the issue of interstate consistency.84

I will address these arguments in the following order:

the City's argument on preclusion;1

2) the State's argument regarding the location of this
project; and

3 whether the CZMA authorizes interstate consistency.

1. Is the Secretary precluded from considering whether
the CZKA authorize. inter.tate consistency review?

The City argues that I am precluded from even considering the
issue of whether the CZMA authorizes interstate consistency,
because, the City claims, the Army Corps of Engineers (Corps)
previously decided the issue in its 1984 findings on a permit
related to this project. The Corps stated in those findings that
a consistency certification from North Carolina was not required
for the permit at issue. The City argues that the Corps'
determination forecloses any consideration of whether the CZMA
authorizes one state to review for consistency the activities of
another state. The basis for precluding further consideration,
the City argues, is the legal doctrine of ~ judicata.85

The term "~ judicata" means that a matter has already been
decided. The doctrine provides that if a judgment on the merits
of a case has been reached in a prior suit or administrative
action, the matter cannot be argued again in a later action.86
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North Carolina counters .the City's ~ ludicata argument by
asserting that while the Corps did state in its 1984 findings
that consistency certification was not required for the permit at
issue, that statement did not necessarily rest on a finding that
the CZMA does not authorize interstate consistency. Indeed, the
State argues, the Corps' findings did not even mention interstate
consistency. 87

The Corps did not, in its findings on the City's permit,
specifically state a reason for denying North Carolina's request
to review the project for consistency.88 There are several
reasons, other than interstate consistency, why the Corps might
have denied consistency review. For example, the Corps stated in
a letter that a consistency certification from North Carolina was
not required for another Corps approval related to this project,
because the action at issue there did not directly or
significantly affect the coastal zone of North Carolina.89 In
the same letter, the Corps also stated that it believed that
North Carolina's request for review failed to meet certain
procedural deadlines.

I find that there is not enough evidence in the record to
determine why the Corps decided that a consistency certification
from North Carolina was not required for the 1984 permit.
Therefore, the doctrine of ~ judicata does not apply and I may
consider the issue of interstate consistency.9o

2. Does this project occur in Virginia only, or in both
Virginia and North Carolina?

The State argues that the project does not involve interstate
consistency because the project will occur in both North Carolina
and Virginia. That is to say, the State argues that I need not
decide whether it has a right to review an activity occurring in
another state, because the activity is also occurring within its
own borders. The State asserts that the largest part of the
reservoir is in North Carolina, and that the removal of water
from Lake Gaston is itself part of the project.91 In contrast,
the City argues that the project will occur totally within the
state of virginia, but concedes that there may be only minimal
effects in North Carolina.92

This is a question of first impression for a consistency appeal
decision. In practice, however, NOAA has considered projects to
be occurring at the site where the physical activity required for
the project takes place, i.e., the site of construction, the site
of a discharge pipe, or the site of dredging and disposal of
dredged material. This is true even for projects affecting water
bodies shared by two or more states, as evidenced by NOAA's
handling of several past consistency appeals (which were
withdrawn for other reasons before decisions were reached) .93
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The State has, however, confused the effects of the project with
the location of the project. If the FERC permit is issued, the
City will be granted easements to allow it to build a pipeline
and intake pipe in Virginia, from which it will extract water
from the Virginia portion of Lake Gaston.

The State's request would, in effect, have me determine as a
threshold matter that because the pipeline may cause detrimental
effects in North Carolina, the project therefore occurs in North
Carolina, and thus it can be reviewed without implicating
interstate consistency. Like former Secretary Franklin, I
decline to accept this argument.94 A project does not "occur"
in a state merely because its effects might be felt there. I
concur with Secretary Franklin's decision that "the proposed
activity will occur wholly within the boundaries of the
Commonwealth of Virginia. "95

Having made this threshold determination, I will, however,
subsequently consider the effects of the pipeline when I balance
the effects against the national interest in the project. The
project's effects are thoroughly considered in Element 2 of
Ground I of this decision.

3. Does the CZMA authorize one state to review for
consistency with its coastal management program an
activity occurring totally within another state?

Having decided that 1) I am not precluded from considering
whether interstate consistency is authorized and 2) this project
is occurring totally within Virginia, I now turn to the larger
issue of whether interstate consistency review is authorized by
the CZMA. I have reviewed the entire record and, as explained
below, find that, based on the plain meaning of the statute and
the legislative history of the Act, interstate review is
authorized by the CZMA. Thus, in this appeal the State can
review the Lake Gaston project, although it occurs totally within

Virginia.

Plain Meanina of the Statutea.

Interpretation of any statute begins with the plain language of
that statute.96 The CZMA, as amended by the 1990 Coastal Zone
Act Reauthorization Amendments (hereinafter CZARA} ,97 makes it
clear that Congress meant to place no geographical boundaries
upon the states' use of federal consistency.

Two terms are particularly significant for purposes of my
examination of the plain meaning of the CZMA: "affect" and "that
state." At issue regarding the word "affect" is whether an
activity occurring totally within one state, which will affect
the coastal zone of another state, can be reviewed for
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Sectionconsistency by the state ti.-.;.t will be affected.
307(c) (3) (A) of the CZMA reads, in pertinent part

After final approval by the Secretary of a state's
management program, any applicant for a required federal
license or permit to conduct an activity, in or outside of
the coastal zone, affecting any land or water use or natural
resource of the coastal zone of that state shall provide in
the application to the licensing or permitting agency a
certification that the proposed activity complies with the
enforceable Dolicies of the state's approved program and
that such activity will be conducted in a manner consistent
with the program. (emphasis added) .98

The fact that Congress used the term "in or outside of the
coastal zone" to describe activities "affecting" the coastal zone
indicates that the only test for determining whether a state can
reviewa federal activity for consistency is whether that
activity affects the reviewing state's coastal zone.'* In other
words, the focus is not on the activity's location, but rather on
its effects. The activity's location is irrelevant to the
analysis of the activity's effects on the coastal zone.
"Affecting" is the limiting factor in this sectiop of the CZMA,
not political and/or geographical lines.

The second significant term for purposes of my analysis is "that
state." The section cited above provides that an applicant for a
federal permit for an activity affecting the coastal zone of
"that state" shall provide a consistency certification. The City
argues that the term "that state" refers only to the state in
which the activity is being conducted (in this case, Virginia) ,
and therefore, the statute does not authorize interstate
consistency review.399

I decline to adopt the City's narrow reading of "that state."
Rather, I find that the more reasoned approach to interpreting
the term is to refer to the beginning of the sentence, where the
term "state" is first used. The sentence begins with the phrase,
"After final approval of a state's coastal management program,
any applicant. ..." Reading this phrase in conjunction with the

7. Use of the word "affecting" along with the term "in or

outside of the coastal zone" clarifies that the test for
determining whether a state can review a federal activity for
consistency is whether that activity impacts on the reviewing
state's coastal zone. The geographical location of the activity
itself is irrelevant to this determination. "In or outside the
coastal zone" is modified by the clause "affecting any land or
water use or natural resource of the coastal zone."
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use of the term "that state" later in the sentence convinces me
that "that state" refers to any state with an approved coastal
zone management program. This is consistent with the legislative
history and the policies and purposes of the CZMA discussed
below.

Therefore, based on the plain language of the statute,
that the CZMA authorizes interstate consistency review.

I find

b. Additional Statutory Arauments

The City also argues that allowing interstate consistency review
would diminish states' "jurisdiction, responsibility, [and]
rights" regarding water resources.1oo It asserts that North
Carolina, by its objection to the City's consistency
determination, uses a federally delegated authority in an area
that should be left to the state of Virginia.1o1 This argument
erroneously suggests that the CZMA gives a state with a federally
approved coastal management program direct authority over
activities occurring within another state.

While the CZMA does not give one state direct authority to
control activities in another state, the CZMA does grant to
states with federally approved coastal management programs the
right to seek conditions on or prohibit the issuance of federal
permits and licenses that would "affect" their state.8. Thus,
Congress has, in effect, granted to states with a federally
approved coastal management program, in exchange for their
protecting the nation's coasts, the right to ensure that federal
permitees and licensees will not further degrade those coasts.
The ability to prevent the granting of federal permits and
licenses is a federal authority which has been granted to coastal
states, not a state authority which has been usurped from the
states.1O2 However, as a safeguard to a state's unrestrained
use of this authority, an applicant can, as the City has, appeal
for an override by the Secretary of Commerce.

The City has also advanced the argument that Congress has by
adding the term "enforceable policies" to section 307 of the CZMA
limited a state's review to the geographical area where, under
state law, the reviewing state's enforceable policies are in
effect.1o3 Thus, the City argues that the definition of

8. While the statute speaks only in terms of a federal

agency not granting a permit 1) unless the state has concurred
with the applicant's consistency determination or 2) the state's
objection has been overridden by the Secretary, the effect in the
vast majority of instances is to bring the applicant and the
state to the table to discuss and work out conditions that make
the requested federal permit acceptable to the state.
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enforceable policies limits a state's objection to activities
occurring within the reviewing state because that is the only
place the reviewing state's enforceable policies would have
effect under state law.

The City's interpretation of "enforceable policies" is
incongruous with the language of section 307. Where possible,
one must read various parts of a law consistently; and one must
read the term "enforceable policies" in the context of the
section in which it appears. As discussed above, in its 1990
amendments to section 307, Congress explicitly clarified that
federal consistency under section 307 applies to activities both
"in and outside" a state's coastal zone. It is thus illogical
that Congress meant to limit this explicit recognition of the
broad scope of federal consistency review merely by using the
term "enforceable policies."

Furthermore, the City's argument is contrary to the spirit of the
CZMA provisions enacted by Congress. By granting states the
authority to review federal licenses and permits, Congress has
deliberately given states broader authority than they would
otherwise have. Similarly, Congress also made clear that
enforceable policies included in a state's federally approved
coastal management plan should apply, through federal
consistency, to activities occurring both "in and outside" of the
coastal zone. Congress thereby ensured the broadest possible
protection for federally sanctioned activities that might harm a
state' s coastal zone. 104

Finally, at the same time that Congress added the term
"enforceable policies" to section 307, it made it clear that the
amendments to sections 307(c) (3) (A) and (B) were made "solely for
the purpose of conforming these existing provisions with the
changes to section 307(c) (1) made to overturn the [Secretary of
Interior v. California1°5] Supreme Court decision" and "to
codif[y] the existing regulatory practice [15 C.F.R. 930.39(c)
and 930.58(a) (4) .]".106 Thus, the term "enforceable policies"
should not be construed to change NOAA's long-standing position
that the CZMA authorizes interstate consistency.1o7

I find, therefore, that contrary to the City's contention, the
addition of the term "enforceable policies" in the 1990 CZARA
amendments does not preclude interstate consistency review.

Leqislative HistorYc.

While I have found that the plain language of the CZMA supports
interstate consistency, the parties have extensively quoted the
legislative history of the CZMA to support their positions.
Before addressing their arguments, a review of some of this
history may be instructive.
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As mentioned above, on May 2, 1989, Timothy R.E. Keeney, then
General Counsel of NOAA, issued a legal opinion9. concluding
that interstate consistency is authorized by the CZMA (See
Attachment B) .That opinion gives a long and thorough
legislative and regulatory history1°* of the CZMA on this issue.
In 1992, after the CZMA was amended, NOAA General Counsel Thomas
Campbell again reviewed this issue in light of the amendments and
concluded, after a thorough review of the legislative history of
the amendments, that the amendments "confirm that the 'affects'
test of the CZMA consistency provision is not subject to
geographic limitation." Campbel:J. ODinion. Auaust 4. 1992 I
thoroughly agree with that conclusion and hereby incorporate that
opinion by reference. (~ Attachment C)

d. Comparison to Clean Water Act and Clean Ai!:
b.f..t.

The City argues that the CZMA does not apply to interstate
IIsituations1°8 because, unlike the Clean Air Act (CAA) and the

Clean Water Act (CWA) , the CZMA does not have an explicit
mechanism for resolution of interstate disputes.1O9 Contrary to
the City's claim, the CZMA, although not containing a provision
labeled specifically as an interstate dispute mechanism, does

9. Congress, in the CZMA, has authorized the Secretary of

Commerce to implement the CZMA. (~ CZMA, § 304(16) .The
Secretary, as discussed previously, has in turn delegated, with
the exception of authority for making consistency appeal
decisions, implementation of the CZMA to the Under Secretary of
NOAA (Department of Commerce Organization Order 10-15) , who has
further delegated that authority. Therefore, actions by NOAA in
implementing the CZMA are done pursuant to lawfully delegated
authority from the Secretary.

10* The regulatory history, as discussed extensively in the

Timothy Keeney opinion, shows that NOAA, the agency delegated the
authority to implement the CZMA, has consistently, when
promulgating regulations, expressed the position that interstate
consistency is authorized under the CZMA. Keeney Opinion at 9 -
15. The regulations implementing the CZMA presently include, at
15 C.F.R. section 930.53(b) , a method for states, in their
coastal management programs, to indicate their intent to review
for consistency activities occurring in areas outside of their
coastal zone where the reviewing state believes the activities
are likely to affect their coastal zone. As noted above, another
way for a state to review an activity outside its coastal zone,
including in another state, is to request permission of OCRM to
review the activity as an unlisted activity. 15 C.F.R. 930.54.

~

II j

~

III

III

~ III



17

have a general method for addressing disputes, including
interstate disputes.

The CWA and CAA require that an activity in one state be
consistent with the policies of a neighboring state if there will
be effects in the neighboring state.11O If the activity is
inconsistent, those statutes prohibit the activity without a
finding by the Administrator of EPA that the activity is
permissible. Likewise, under the CZMA, a federal agency is
prohibited from issuing a license in the face of a state's
consistency objection unless the Secretary of Commerce decides
that, despite the state's objection, the activity is consistent
with the objectives of the CZMA (Ground I) or otherwise necessary
in the interest of national security (Ground II) .111 Input
from neighboring states is allowed under all three statutes.112

Further, the CWA and CAA regulatory schemes are distinguishable
from that of the CZMA. Pursuant to the CAA and CWA, the federal
government establishes minimum national standards and the states
are granted authority to achieve those standards through their
laws and policies. Because one state's actions under those laws
could prevent a neighboring state from achieving the minimum
federal standards, states are given the ability to review the
laws and policies of other states.

The CZMA envisions a different type of federal/state partnership.
There are no national standards under the CZMA. Instead, because
of the unique coastal resources of each state, the CZMA
encourages each state to develop its own standards, with
enforceable policies, to implement the policies and goals of the
Under the CZMA States do not have the ability to review other
State's (laws and policies or the object to approvals granted
under those state laws.) There is no delegation of federal
authority for the development of those programs. However, as
discussed above, a type of federal authority is granted to the
states in that states are able to review federal actions, such as
the granting of federal permits and licenses, for consistency
with their state programs.

Thus, I find that while there are important differences between
the regulatory schemes of the CZMA and the CWA and CAA, Congress
provided resolution mechanisms for interstate conflicts under all
three acts. For CZMA section 307(c) (3) (A) conflicts, Congress
provided Secretarial override of a state's objection as a
mechanism for resolution of a state's objection.

Conclusion for Interstate Consistency

For the reasons stated above, including the plain language of the
statute and legislative history, I find that the CZMA authorizes
North Carolina to review for consistency with its federally
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approved coastal management program Virginia Beach's proposed
Lake Gaston project, although that activity occurs totally within
Virginia, if that project affects any land or water use or
natural resource in North Carolina's coastal zone.

Further, a proper reading of the policies and goals of the CZMA
supports my conclusion. Congress enacted the CZMA in order to
more effectively protect the nation's coasts byencouraging
states to exercise their full authority over the lands and waters
of the coastal zone, both for the state and for the national
interest.11J This congressional objective is expressed in a
number of policies in the CZMA.114

To implement these policies, states were encouraged to develop
management plans for their coasts which were to give "full
consideration to ecological, cultural, historic, and esthetic
values as well as the needs for compatible economic
development. ..."115

The City's view that interstate consistency is not authorized
under the CZMA is a narrow interpretation of the CZMA that would
thwart or make incomplete the implementation of CZMA policies.
Just as the beauty of the coast knows no boundaries, neither does
the ecology of the coast, nor the threats to the coast.116 An
interpretation that restricts consistency review to the state
where the activity is taking place undermines the policies of the
CZMA by eliminating states' abilities to consider transboundary
effects on their coastal zones.

It is difficult to believe that if Virginia thought its coastal
zone was being threatened by an activity requiring a federal
license or permit occurring in a neighboring state, it would not
at that point appreciate the ability, pursuant to the CZMA, to
review that activity for consistency with Virginia's coastal
management program. One's view of using the CZMA in an
interstate situation will often depend on where one stands in the
particular matter under consideration.

v. GROUNDS FOR OVERRIDING A STATE OBJECTION

Having found that North Carolina's objection was properly lodged,
I now examine the grounds provided in the CZMA for overriding the
State's objection. I will override North Carolina's objection if
I find that the City's proposed project is consistent with the
objectives of the Coastal Zone Management Act (CZMA) (Ground I) ,
or otherwise necessary in the interest of national security
( Ground I I) .117

The four elements of Ground I are:

1. The proposed activity promotes one or more of the
competing national objectives or purposes contained in
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the C2MA .11S

I will

:.. Ground I: Consistent with the Obiectives or PurDO8.H-:Q.,f

the CZMA -

1. Element 1: Activity Furthers One or M~

Obiectives of the CZMA

2. The proposed activity's individual and cumulative
adverse effects on the coastal zone are outweighed by
its contribution to the national interest.119

3. The proposed activity will not violate the Federal
Water Pollution Control Act (Clean Water Act) or the
Clean Air Act. 120

4. There is no reasonable alternative available that
would permit the proposed activity to be conducted in a
manner consistent with the State's coastal management
program. 121 II

To find that the proposed activity satisfies Ground I, I must
determine that the activity satisfies all four of the above
elements.122 If the project fails to satisfy anyone of the
four elements, I must find that the project is not consistent
with the objectives or purposes of the CZMA. To find that the
proposed activity satisfies Ground II, I must determine that a
national defense or other national security interest would be
significantly impaired if the activity were not permitted to go
forward as proposed. 123

III

~~

III

III

~~

To satisfy Element 1 of Ground I, I must find that the proposed
activity fosters one or more of the competing national objectives
or purposes contained in the Coastal Zone Management Act
(CZMA) .124 I find that the propo.ed project fosters more than
one of the objectives and purposes of the CZMA, and therefor.
Element 1 is satisfied.

Congress has broadly defined the national interest in coastal
zone management to include both the protection and the
development of the coastal zone and coastal resources.125 In
past consistency appeal decisions, the Secretary has found a wide
range of activities that satisfy these competing goals.126

IIIThe City of Virginia Beach (City) argues that Element 1 is
clearly satisfied because the proposed project readily meets the
CZMA goals of development and protection.1%7 The City's primary
arguments are that the water will be used for human consumption,
which represents a highly beneficial use1%8 and that the

~~ ~
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The proposed project need only promote one of the competing
national objectives or purposes of the CZMA. I have found that
the proposed activity fosters more than one of these objectives
or purposes. The proposed activity satisfies Element lof
Ground I.

2. Element 2: The Activity's Individual and

~~ul~t~v~ ~dv~rse-Effe~-ts Qn the Coastal Zone a~~
gutweiqhed by Its Contribution to the Nation~
Interest

In order for the City of Virginia Beach (City) to satisfy this
element, I must find that the proposed project's adverse effects
on the coastal zone are outweighed by the project's contribution
to the national interest.138 To do so, I must first determine
what adverse effects the project will have on the coastal zone
and what the project will contribute to the national
interest.139 I then balance to see whether the project's
adverse effects outweigh the national interest contribution.

I conclude that the project will have some adverse effects on the
coastal zone, but that those effects are outweighed by the
project's beneficial contribution to the national interest.
Accordingly, the project satisfies Element 2 of Ground I.

The record contains a voluminous amount of information pertinent
to the Element 2 analysis. Sources of information include
comments from the public, the City and the Virginia Electric and
Power Company (VEPCO) , the State of North Carolina (State) ,
federal agencies, the Roanoke River Water Flow Committee and the
North Carolina Striped Bass Study. In addition, the record
contains comments on the U.S. Army Corps of Engineers' (Corps')
and the Federal Energy Regulatory Commission's (FERC's) NEPA
analyses of the City's project,140 and information on the more
general issue of water resource needs. While the record contains
many comments directed at other agencies for other purposes,
these comments are relevant to the extent they assist my CZMA
analysis of the project.

This case comes before me because North Carolina is concerned
about the effects of the project on its coastal resources and
uses. The Commonwealth of Virginia did not object to the
project's effects on its own coastal zone. The CZMA requires,
however, that I look at the project's effects on the relevant
portions of the coastal zone within both North Carolina and
Virginia.

Adverse Effects on Coastal Resources and Usesa.

The adverse effects of the proposed project must be analyzed both
in terms of the project itself, and in terms of its cumulative
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effects.141 That is, I must look at the project in combination
with other past, present and reasonably foreseeable future
activities affecting the coastal zone.142

The adverse effects that North Carolina and other commentators
allege will result from this project fall generally into four
categories. The discussion of each of these adverse effects is
centered on water flows in the Roanoke River. Because an
understanding of the factors influencing water flows is crucial
to understanding the adverse effects discussion, I have divided
my discussion on adverse effects into five sections:

1.
2.
3.
4.
5.

Roanoke River Water Flow Implications
Fishery Resources and Uses
Water Quality
Wetlands
Other Resources and Uses

Roanoke River Water Flow ImDlications1.

I conclude that the project will not substantially affect Roanoke

River water flows.

The Roanoke River follows the boundary of North Carolina's
coastal zone for a distance and flows into the Albemarle Sound,
in North Carolina's coastal zone. (Figure 1.) In addition to
contributing to the system's biological habitat, uses of Roanoke
River water include agricultural, municipal, and industrial
purposes.143 OVer time, the competition for this water has

increased.

The river has a regulated, and highly variable, water flow.1l*
The flow is largely controlled by the operation of three
impoundments: Kerr Reservoir, Lake Gaston, and Roanoke Rapids
Reservoir. 1.. The Corps controls Kerr Reservoir, the largest
impoundment.1.s Lake Gaston and Roanoke Rapids Reservoir are
controlled by FERC through its license to VEPCO. VEPCO and the
Corps increase water releases from this three-reservoir system
for a limited period each year, primarily for the benefit of
striped bass, which travel up the river every year to spawn.

11. The lowest average annual flow on record is 3,095 cubic
feet per second (cfs) in 1981, and the highest average annual
flow is 13,220 cfs in 1979. The overall average river flow is

about 8,100 cfs.
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These increases in water flow are known as "flow augmentation
regimes," or "flow regimes, ,,12° and they are discussed in
greater detail in the section on Fishery Resources and Uses.

In 1971, the Corps and VEPCO entered into a Memorandum of
Understanding (1971 MOU) with the North Carolina Wildlife
Resources Commission (NCWRC) providing for a SI-day flow
regime. 146 Under the 1971 MOU, the Corps and VEPCO increased

water flow for the benefit of striped bass for about SI days each
year, generally between April 26 and June IS.

In 1988, the Roanoke River Water Flow Committee (Flow Committee) ,
a committee of state and federal agency representatives and
university scientists, negotiated an experimental 76-day flow
regime, which calls for increased water flow between April 1 and
June 15. The Corps and VEPCO agreed to implement the
experimental 76-day flow regime through the year 2000. This
76-day flow regime includes minimum, maximum, and target flows
for striped bass. 147

In 1993, the NCWRC recommended extending the 76-day flow regime
by two weeks, creating a 90-day flow regime, which would run from
April 1 to June 30.1.8 Although the Corps and VEPCO have not
formally agreed to implement the proposed 90-day regime, they
have informally indicated that they will provide the additional
flows when possible in order to provide the full 90 days of
increased ri ver flow. 1.9

As stated above, I must evaluate the effects of the City's
project in combination with other reasonably foreseeable
activities affecting the coastal zone. I am persuaded that it is
reasonably foreseeable that the Corps and VEPCO will implement
the proposed 90-day flow regime. I have evaluated the impacts of
the City's project in the context of the Corps' and VEPCO's
implementation of the 51-day, the 76-day, and the 90-day flow
regimes .150

I must note, however, that other factors may disrupt the flow
augmentation regime in any given year. The Corps and VEPCO
implement flow augmentation regimes subject to the limitations of
the weather and hydropower demands. The Corps has not guaranteed
that any of these flow augmentation regimes can be met under

12* The record of this appeal contains recommendations to

the Corps and FERC that the City's project be evaluated against
different flow augmentation regimes as a part of a NEPA analysis.
Any conclusion I may reach as to the foreseeability of the Corps'
and VEPCO's implementation of a particular flow regime is
unrelated to whether a particular flow regime is necessary for
Roanoke River resource management.
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flood or drought conditions.1s1 In extremely wet or extremely
dry years, the Corps will attempt to meet the flow regime as well
as possible,ls2 but there is no guarantee that these flow
regimes can be met in certain weather situations. In addition,
these regimes cannot be met when VEPCO experiences severe power
shortages. Thus, regardless of whether the City's project
proceeds or not, the Corps' and VEPCO's commitment to provide
specified striped bass flows is limited.

While the significance of the City's proposed withdrawal
increases as the river flow decreases, I am nonetheless persuaded
that the proposed withdrawal is small in the context of river
flows. The withdrawal is 0.9 percent of the natural variation,
and 1.2 percent of the average annual flow.1S3 According to a
study, flow measurements are considered to have an accuracy of no
better than five percent.1S4 Thus, at times, actual flow
measurements would not even detect the withdrawal. The Corps
found the amount of the proposed withdrawal insignificant.1ss

The State, however, alleges that the project would significantly
increase the number of minimum low flow days in the Roanoke
River. 156 The record lacks evidence to support this allegation.

In 1983, North Carolina modeled the effects of a 60 mgd
withdrawal1s7 and stated that it found that a withdrawal of that
size would have fairly minor effects on stream flow.1sB The
State does not appear to have conducted any further modeling
since that time.

The withdrawal is also small in comparison to augmented flows.
Augmented flows, which I described above, are increased water
flows released by the Corps and VEPCO for a certain number of
days each year primarily for the benefit of striped bass. The
various regimes that have been used or proposed involve releasing
extra water. for 51 days, 76 days, or 90 days.1sg The City
modeled the effects of the project against both the Sl-day and
the 76-day flow augmentation regimes, and concluded that the
increase in low flow days will be minimal.16° The City found
that a 60 mgd withdrawal would cause, at worst, 26 additional
minimum flow days in 78 years.161 The City also asserts that
its Kerr Reservoir storage, as explained below, would provide
complete mitigation if the Corps and VEPCO implement the proposed
90-day flow augmentation regime .162

Even though the City's proposed withdrawal is relatively small,
the City will take mitigation measures to assist in maintaining
the minimum augmented flows. The City will "store" extra water
in Kerr Reservoir, which the Corps will release to replace any
lost days of augmented flow that would otherwise be caused by the
City's project.163 No mitigation will be provided, however, if
the river flow is already below the minimum required striped bass
level. That is to say, the City's stored water will not be used
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to compensate for lost days of augmented flow not caused by the
City's project, such as lost days due to drought or hydropower
demands. As stated above, the Corps' and VEPCO's commitment to
provide specified striped bass flows is limited.

I am persuaded that the City's modeling adequately accounted for
reasonably foreseeable future withdrawals of Roanoke River
water.164 The significance of the City's proposed withdrawal
increases as competition for water increases. The evidence
indicates that withdrawals of Roanoke River water are predicted
to increase into the next century, although the precise increase
is speculative.16s The North Carolina Striped Bass Study
Management Board (Board)166 noted the range of predictions of
increased future total water use and/or cumulative consumption in
the Roanoke River basin,167 and characterized the variation in
predictions as slight.168 In addition, the impact of other
future withdrawals above Roanoke Rapids Dam on coastal resources
and uses will be buffered by releases of impounded water.169

In summary, given the uncontroverted evidence in the record of
the effects of the City's project on river flows, I am persuaded
that the significance of the City's withdrawal is small in
relation to river flows. The project will not affect the flows
VEPCO must release under its hydropower license. The project
will have minimal effects on augmented flows provided by the
Corps and VEPCO under the Sl-day, 76-day and 90-day flow
regimes.17o The City's modeling adequately accounted for
reasonably foreseeable withdrawals of Roanoke River water.

Finally, the weight of evidence in the record indicates that the
effects of the City's proposed withdrawal diminish further
downstream as other water flows into the river, either from the
downstream watershed or from Albemarle Sound.171 I am persuaded
that the project will have insignificant effects on water levels
of the river at its mouth, because those levels are greatly
influenced by water levels in Albemarle Sound.

FisherY Resources and Uses2.

I conclude that the project will likely have small effects on the
Roanoke River striped bass fishery, and that the project will not
affect other Roanoke R:iver fisheries .

The Roanoke River/Albemarle Sound recreational and commercial
fisheries represent a significant coastal zone resource. One of
the principal fisheries is the anadromous striped bass fishery.
In addition to the striped bass fishery, the Roanoke
River/Albemarle Sound supports other fisheries, including
largemouth bass, shad, catfish, perch and various sunfishes.172
This ecosystem also supports a commercial shellfish industry.
The health of these organisms depends on their physical
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environment, including water flow and water quality. I turn now
to the effects of the proposed project on the striped bass, the
shortnose sturgeon, and other fisheries.

North Carolina has alleged that the proposed activity will
adversely affect the Roanoke River fisheries,173 and the striped
bass fishery in particular. Among other things, the State
alleges that the reduction in water flow will:

-harm the striped bass by interfering with spawning
and by interfering with downstream transport of striped
bass larvae and their zooplankton food supply.

-adversely affect fish nursery areas in the lower
Roanoke and Albemarle Sound estuary.

-adversely affect wetlands which will in turn affect
coastal fisheries.

-adversely affect water quality which will in turn
hurt the f isheries .174

In this section, I consider only the State's first two arguments
The project's effects on water quality and wetlands are
considered in the next two sections.

The Roanoke River population of striped bass has significantly
declined for many years .175 Pollution, overfishing,176 and the
operation of the reservoirs are the major contributors to this
decline.177 Striped bass depend on water flow and water quality
in the Roanoke River178 especially during pre-spawning,
spawning, and post-spawning periods.179 The striped bass rely
less on Roanoke River water flow when they are at the mouth of
the river or in Albemarle Sound.

As I discussed above, the Corps and VEPCO adjust the amount of
water flowing in the Roanoke River for the benefit of striped
bass. The current 76-day and the proposed 90-day augmented flow
regimes were designed to include minimum, maximum, and target
flows, in order to eliminate flow extremes. There is evidence
that both high and low flows could harm striped bass. Augmented
flow regimes are important in this appeal because when water is
withdrawn from the river, as the City proposes to do,. that
withdrawal could conceivably reduce the ability of the Corps and
VEPCO to provide these augmented flows, which might in turn
affect striped bass. Therefore, the effects of the City's
project on striped bass must be evaluated in light of these
regimes.
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The State has alleged that the City's project will harm striped
bass by reducing the water flow in the river. While there
appears to be a consensus that high water flows harm striped bass
reproduction, the effects of low flows are a matter of some
disagreement.13. Some authorities, including the Roanoke River
Water Flow Committee (Flow Committee) , which includes
representatives from two federal resource agencies [National
Marine Fisheries Service (NMFS) , and the Fish and Wildlife
Service (FWS)] , have concluded that low flows adversely affect
Roanoke River striped bass.18o The evidence in this appeal
indicates that the low flows are one of the many contributors to
the decline of striped bass.

The City and the Corps take issue with the conclusions drawn by
NMFS, FWS, and North Carolina on the effects of low flow on
striped bass. In 1988, the Corps found no correlation between
low flows and the decline of the striped bass fishery. 111 While

much of the work done by the Corps predates later studies
contained in this record, I have considered the Corps' findings
to the extent they are relevant to the issues in this appeal.
The City, for its part, asserts that the decline in the striped
bass population is attributable to overfishing, not water flows,
and that the relationship between low water flows and striped
bass repopulation is weak .lB2

The evidence does not support the City's argument that low water
flows do not affect striped bass. I am persuaded by the work of
the Flow Committee and the North Carolina Striped Bass Study
Management Board, and by other information in the record, that
reduced water flow adversely affects the striped bass fishery.

I therefore conclude that the City's project will have individual
and cumulative adverse effects on striped bass when they are in
the Roanoke River. The effects will be strongest at times of low
flow. While the precise effects of the City's project on striped
bass are unclear, I am persuaded by the evidence in the record,
including reports from the COrpS113 and a team of outside
experts convened by NMFS in 1990,114 that the individual and
cumulative effects will likely be small in the context of minimal
flows, average flows, and striped bass needs.14w

13. High river flows are those flows greater than about

10,000 cfs and low flows are those flows less than about 4,000
cfs.

14- As I will discuss in greater detail in the section on

water quality, the record indicates that the project's indirect
effects on fisheries through effects on water quality, including
dissolved oxygen concentrations, saltwater intrusion and
temperature, are minimal.
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In particular, the evidence indicates that the City's mitigation
will assist in maintaining augmented flows for striped bass.185
As discussed above in the section on river flows, the City will
store water in Kerr Reservoir, which the Corps will release to
eliminate the loss of any days of augmented flow caused by the
City's project. The City states that even if the Corps and VEPCO
implement the longer, 90-day augmented flow regime discussed in
the section above, this stored water would provide complete
mitigation. 186 Therefore, I am persuaded that with mitigation,
the effects of the City's project on striped bass augmented flows
under each of the three flow regimes discussed in the above
section will be infrequent.

The project will have its greatest effects on river flows at
times outside the augmented flow periods, when flows near the
minimum set by FERC's hydropower license to VEPCO. At those
times, however, the striped bass are expected to be at the
river's mouth or in Albemarle Sound.187 As previously
discussed, the project will only minimally affect water levels at
the river's mouth, because those levels are greatly influenced by
water levels in Albemarle Sound. Therefore, I am persuaded that
the activity will have minimal effects on water levels in the
fish nursery areas in the lower Roanoke River basin and Albemarle
Sound estuary .188

I have also considered the proposed project's effects on fish
other than the striped bass. The record indicates that shortnose
sturgeon, a federally listed endangered species, are found
historically in North Carolina. I am persuaded by the evidence
in the record that the shortnose sturgeon will not be affected by
the City's project. Neither NOAA nor the Fish and Wildlife
Service indicated that it is reasonably foreseeable that the
project will affect this species.189

The City's project could also affect other fish though a decline
in water flow. One report suggests that relative abundance has
declined for many Roanoke River/Albemarle Sound fisheries,
including white perch, yellow perch, blueback herring, channel
catfish, striped mullet, and American eel.19° Federal resource
agencies, however, have expressed few specific concerns about
Roanoke River fisheries other than the striped bass. It has been
stated that, unlike the striped bass, other species are not
restricted to spawning in the Roanoke River.191

One effect of the project will be to limit future Roanoke River
fishery management options. The diminution in options will,
however, be small, given the relatively small size of the water
withdrawal in comparison to river flows and fishery needs.

temperature, are minimal.
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Increasing demands on the Roanoke River water supply will surely
increase the competition among its uses, including resource
protection. The river contains a limited amount of water, which
must be allocated to competing uses, including natural resource
management, hydropower, flood control, and agricultural,
industrial, and municipal uses. Effective resource management
will continue to require responsible choices and cooperation
among resource managers and users.

In sum, reduced water flow in the Roanoke River will adversely
affect striped bass, and the City's project will have individual
and cumulative effects on striped bass when they are in the
Roanoke River. These effects will, however, likely be small, and
fish species other than striped bass will not be adversely
affected by the City's project. Finally, the project will limit,
to a small extent, future Roanoke River fishery management
options.

Water Quality3.

I conclude that the project will minimally affect Roanoke River
water quality.

Roanoke River resources and users of Roanoke River water depend
on adequate water quality.1s* The State asserts that the
project would exacerbate water quality problems in the lower
Roanoke River Basin,192 which would in turn hurt striped bass
and other downstream resources. 193

The evidence in the record indicates that the water quality of
the lower Roanoke River is generally good,194 with the exception
of dissolved oxygen concentrations near the river's mouth at
certain times of the year. The North :arolina Division of
Environmental Management (NCDEM) , the Flow Committee, the North
Carolina Striped Bass Study Management Board and NMFS have stated
that at certain times of the year, the lower river suffers from
low dissolved oxygen concentrations, and is at its capacity to
assimilate wastes.195 This evidence also persuades me that low
river flows in the Roanoke River adversely affect water
quality. 196

15. Water quality parameters may be physical (e.g.,

dissolved oxygen, temperature, Ph, conductivity, salinity,
turbidity) , chemical (e.g., nitrates, nitrites, phosphates,
metals, organic compounds) , or biological (e.g., chlorophyll g,
phytoplankton, bacteria) .Some of the information in the record
of this appeal discusses water temperature and salinity separate
from water quality. For the purposes of this appeal, I am
considering those comments within the context of water "quality."



30

The City asserts that the lower Roanoke River is not a~ its
assimilative capacity, and disputes the findings of the Flow
Committee and North Carolina Striped Bass Study on river flows
and water quality.197 I recognize that there is disagreement as
to the effects of low river flows on water quality.198
Nevertheless, I am persuaded by the weight of the evidence in the
record, including statements by the NCDEM, the Flow Committee and
the North Carolina Striped Bass Study, that low flows affect
Roanoke River water quality.

The record shows that diminished water quality adversely affects
the striped bass fishery. Striped bass have been contaminated by
dioxin pollution near Welch Creek.199 In addition, striped bass
suffer from changes in river temperature as well as inadequate
concentrations of dissolved oxygen at certain times of the year
when they are at the river's mouth or in Albemarle Sound.2°o

The City's project would have some effect on water quality
through the removal of water which would otherwise influence the
physical and chemical characteristics of downstream water.2O1
However, the evidence in the record persuades me that the City's
proposed project will have minimal effects on water quality,2°2
which will in turn minimally affect striped bass. As indicated
above, the City's withdrawal is small in relation to river flows
and striped bass needs. Moreover, the record shows that the
project will only minimally affect the problems of assimilative
capacity and dissolved oxygen.203 Similarly, the City's project
will have minimal effects on other water quality problems near
the river's mouth, such as dioxin pollution,2°4 saltwater
intrusion,205 and increased temperature. 206

In summary, due to the location and nature of the water quality
problems, and their corresponding effects on striped bass, a 60
mgd withdrawal will have minimal individual and cumulative water
qualityeffects. In making this finding, I have considered the
cumulative impacts of the project, and I have considered that the
project will have its greatest impacts on Roanoke River water
quality during times of low flow.

Wetlands4.

I conclude that the project will minimally affect Virginia and
North Carolina coastal wetlands.

The relevant coastal areas in North Carolina and Virginia contain
significant wetlands. In North Carolina, coastal wetlands border
the Roanoke River before it flows into Albemarle Sound. The
Roanoke River National Wildlife Refuge protects many of these
wetlands. In Virginia, the pipeline will cross wetlands as it
enters the coastal zone, and wetlands are located near the
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pipeline terminus at Lake Prince
are located near Virginia Beach.

In addition, coastal wetlands

The State asserts that the proposed project will have substantial
adverse impa'cts on wetlands in North Carolina and in
Virginia.2°7 Within the North Carolina coastal zone, the State
alleges that the water withdrawal will affect wetlands in the
lower Roanoke River. Within Virginia, the State alleges that the
pipeline construction will affect wetlands at the Lake Prince
(Ennis Pond Channel) terminus.2O8 The State also asserts that a
foreseeable cumulative effect of the proposed project would be .
development of the southern half of Virginia Beach, an area that
contains thousands of acres of wetlands.2°g The State asserts
that development in this area could degrade the local
wetlands. 210

Upon reviewing the record of this appeal, and in light of my
prior analyses of river flow implications and water quality, I am
persuaded that the project will have minimal wetlands impacts,
which will in turn minimally affect striped bass.211 In making
this finding I have considered the comments of relevant federal
and state resource agencies. I will first address wetlands
impacts in the North Carolina coastal zone, and then wetlands
impacts in the Virginia coastal zone.

Through the removal of water from the Roanoke River, less water
will be available for downstream coastal wetlands in North
Carolina. The effects of the City's project on these wetlands
will be greatest at times of low flow. I am persuaded, however,
that the project will have minimal wetlands impacts in the lower
Roanoke River due to the relatively small size of the withdrawal,
overall river flows, and other factors such as tidal
influence. 212

Within Virginia, the pipeline for the water project would enter
the coastal zone as it crosses the Blackwater River.21J {Figure
I.) The comments of federal agencies on wetlands impacts
persuade me that the coastal impacts of pipeline construction and
water discharge into Lake Prince will be minimal, given the
mitigation measures imposed on the City.214 The comments of the
Commonwealth of Virginia also indicate that the project will have
minimal impacts in Virginia, including wetlands impacts.21s

In addition, the record of this appeal reveals limited
information on possible wetlands impacts in the Virginia Beach
area as a result of the increased water supply that would be
provided by this project. More importantly, the record of this
appeal contains few specific concerns raised by relevant federal
and state resource agencies on possible indirect impacts of the
project near Virginia Beach.216 While the population growth and
development resulting from this project will, in turn, affect
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resources and uses near the City, the nature of the resulting
indirect impacts around Virginia Beach are speculative.217 It
is apparent from the record of this appeal that the City of
Virginia Beach has developed without this project and will
continue to do so to some extent regardless of this project.

In light of my prior analyses of Roanoke River water flow
implications and water quality, the record shows that the project
will have minimal impacts on coastal wetlands. In making this
finding I have considered the cumulative impacts of the project,
and I have considered that the project will have its greatest
impacts on North Carolina wetlands during times of low flow on
the Roanoke River.

Other Resources and Usess

I conclude that the project will minimally affect other coastal
resources and uses.

The coastal zone at issue in North Carolina and Virginia supports
a variety of resources and uses in addition to fisheries, water
quality and wetlands. The Roanoke River in North Carolina's
coastal zone includes part of the largest intact, and least
disturbed, bottomland forest ecosystem remaining in the Mid-
Atlantic Region.218 The river water serves many uses, including
agricultural, 219 municipal and industrial uses,220 in addition

to contributing to the system's biological habitat. The coastal
area within Virginia also contains significant natural resources
and a variety of uses. I will address some of those uses when I
discuss the project's contribution to the national interest.

North Carolina alleges that the project will not only adversely
affect fisheries, water quality and wetlands, but also other
coastal resources and uses, including downstream water uses.221
As I stated above, downstream water is used for, among other
things, agricul tural , ~22 industria1223 and municipal

purposes.224 The State claims that there is already
insufficient water in the river to meet the economic needs of
North Carolina's coastal zone.22S North Carolina further
contends that the project will have indirect adverse effects on
Virginia's coastal resources and uses, in addition to indirect
wetlands effects, resulting from growth of Virginia Beach as a
resul t of the proj ect .226

In light of my prior analyses of river flow implications, water
quality and wetlands, I am persuaded that the project's effects
on other North Carolina coastal resources and uses will be
minimal. While federal resource agencies have stated that a NEPA
analysis should consider the effects of the project on other
resources and uses in North Carolina, these agencies have
expressed few specific statements as to effects that would assist
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me in my CZMA analysis.227 I will address in further detail the
impacts on certain coastal resource and use issues raised by the
State.

Resources of the relevant portion of North Carolina's coastal
zone include its ecology as a whole, the Roanoke River National
Wildlife Refuge, endangered species (other than the shortnose
sturgeon, which I considered in the section on Fishery Resources
and Uses) , and air quality. The City's project will affect
riverine/estuarine ecology to the extent that it affects the
previously discussed resources which are a part of the ecosystem.
The comments of the Fish and Wildlife Service (FWS) persuade me
that the project will limit future management options of the
Roanoke River National Wildlife Refuge to the extent that the
project reduces water flow into the refuge.228 The record lacks
evidence of effects on endangered species in the coastal zone, as
indicated by comments of FWS.229 The evidence in the record
also indicates that possible air quality impacts of the project
are too speculative given the information in the record about the
relatively small reduction in hydropower generating capacity.23°

As discussed above, Roanoke River water is used for agricultural
and industrial purposes. While I am persuaded that coastal
agricultural uses of Roanoke River water are increasing,231 I am
unable to determine whether the proposed project will measurably
reduce the amount of water that farmers may use.232 The record
shows that at times coastal industrial activities are limited, in
part, due to limits on what these facilities may discharge into
the river.233 However, my prior analyses of the project's river
flow implications and water quality impacts also persuade me that
impacts on industrial uses will be minimal. In particular, I
note that discharge permits are keyed to minimum flows, and major
coastal industries using the river water, such as the
Weyerhaeuser plant, are located in Plymouth, more than 100 river
miles from the Roanoke Rapids Dam.

Finally, as I previously discussed in the section on wetlands
impacts, the record of this appeal reveals limited information on
the possible indirect effects on other resources and uses in the
Virginia Beach area as a result of the improved water supply that
this project will provide. More importantly, as indicated in the
section on water quality, relevant federal and state resource
agencies raised few concerns regarding possible indirect effects
of the project near Virginia Beach.234 While the population
growth and development resulting from this project will, in turn,
affect resources and uses near the City, the nature of the
resulting indirect effects around Virginia Beach are
speculative.235 It is apparent from the record of this appeal
that the City of Virginia Beach has developed without this
project and will, to some extent, continue to do so regardless of
this project.
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In light of my prior analyses of Roanoke River water flow
implications, water quality and wetlands, the record shows that
the City's project will have minimal impacts on other coastal
resources and uses. In making this finding, I have considered
the cumulative impacts of the project, and I have considered that
the project will have its greatest impacts on coastal resources
in North Carolina during times of low flow on the Roanoke River.

Conclusion on Adverse Effects

I have evaluated the information contained in the record of this
appeal in order to assess the project's individual and cumulative
effects on coastal resources and uses, pursuant to the
requirements of the CZMA. The record shows that low flows in the
Roanoke River harm striped bass. The 76-day and 90-day flow
augmentation regimes protect striped bass from this harm. The
information in the record, in particular information that became
available after the Corps completed its environmental analysis of
the project in 1988, persuades me that the proposed project will
have individual and cumulative adverse effects on the striped
bass fishery. While the exact nature and extent of the effects
are unclear, the effects will likely be small. In addition, the
information in the record shows that impacts on other coastal
resources and uses, including water quality and wetlands impacts,
will be minimal. In conducting my CZMA analysis, I have
considered the impacts of this project cumulatively with other
reasonably foreseeable uses affecting the coastal zone.

Clearly, there is growing competition for Roanoke River water,
which is a limited resource. As indicated by comments of federal
resource agencies, there is a compelling need to establish an
interstate and interagency planning group to help manage the
shared resources of the Roanoke River system for all future uses.
A cooperative effort is the only practical means to apportion
water for the many future uses and users of the system as well as
provide environmental protection for the natural resources of the

area.

Contribution to the Nationjl.l Interestb.

I now turn to the proposed project's contribution to the national
interest.236 The national interests to be balanced in Element 2
are limited to those recognized in or defined by the objectives
or purposes of the CZMA.237 The CZMA identifies two broad
categories of national interest to be served by proposed
projects. The first is the national interest in preserving and
protecting natural resources of the coastal zone. The second is
encouraging development of coastal resources.238
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I conclude that the project will contribute significantly to the
national interest by perDdtting human consumption of water
resources of the coastal zone, by furthering economic development
of the coastal zone, and by alleviating southeastern Virginia's
projected year 2030 water deficit of 60 mgd.

The record shows that the project will contribute significantly
to the national interest in part because it will allow the
beneficial use of water resources of the coastal zone.239 The
building of a large infrastructure project to provide potable
water for human consumption to a major metropolitan area, which
includes numerous military (Navy) facilities vital to the
national defense, represents a very high priority use among all
beneficial uses of water. 240

I am also persuaded that the project will contribute
significantly to the national interest in part because of the
extent to which it will further and support economic development
in the coastal zone.241 It is axiomatic that water plays a
vital role in supporting economic development and population
growth. 242 It is reasonably foreseeable that the construction

of a large conveyance facility to provide water to southeastern
Virginia will further economic development in that area.

The extent of this project's contribution to the national
interest becomes clear when the region's water deficit is
considered. Specifically, the project will alleviate
southeastern Virginia's regional water deficit, which the Corps
of Engineers (Corps) determined will be 60 mgd by the year
2030.243 After considering the record in this case, and prior
court decisions,244 I am persuaded that the Corps' 60 mgd
deficit figure is reasonable and will use that projection to the
extent necessary in this appeal. 245

The State claims that Virginia Beach's need for water has vastly
diminished since the 60 mgd figure was developed, because of
military reductions.246 The State also alleges that other
communities have added water resources to the region's water
supply, thus negating the need for the 60 mgd project.247

The City, on the other hand, claims that military downsizing
world-wide will actually lead to a consolidation of forces in the
southeastern Virginia area, resulting in net gains for employment
and a greater need for water.~4B After reviewing the record, I
find that the evidence as to whether Virginia Beach's water needs
have diminished is both conflicting and inconclusive. Thus, I am
not convinced that Virginia Beach's water needs have vastly
diminished as claimed by the State.~49 The Corps' 60 mgd
deficit figure is a reasonable projection even in view of
military downsizing.
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The State also argues that the project is not in the national
interest because of the socioeconomic harm to Roanoke River basin
communities resulting from the outbasin transfer of up to 22
billion gallons of water annually. I previously addressed the
issue of adverse effects on coastal zone resources and uses. To
the extent that the State's argument applies to Roanoke River
basin communities outside of the coastal zone, I find the State's
evidence cited to support the assertion of economic harm to be
inconclusive and speculative.2so

A final argument the State makes relating to the project's
contribution to the national interest is that such interest
requires that the City take steps toward conservation and
restrictions during drought before removing water from the
Roanoke River basin.2s1 I agree that increased conservation of
water resources of the coastal zone is in the national
interest.2s2 The record demonstrates that the City has made
some efforts to conserve water.2SJ However, such efforts do not
diminish the proposed project's contribution to the national

interest.

~:lusion on National Interest

In conclusion, I am persuaded that the project will contribute
significantly to the national interest by permitting the
beneficial use (human consumption) of water resources of the
coastal zone. The project will also make a significant
contribution because of the extent to which it will further
economic development of the coastal zone and because it will
alleviate southeastern Virginia's projected year 2030 water
deficit of 60 mgd.

c. Balancinq

In balancing the project'. adver.e effect. on the coastal zone
against it. contribution to the national interest, I find that
the project's adver.e effect. on the natural reaources and u.es
of the coa.tal zone are outweighed by ita contribution to the
national intere.t. I note that while the project will affect the
Roanoke River striped bass fishery, as well as other coastal
resources and uses, the evidence shows that the individual and
cumulative effects of the project are outweighed by the national
interest contribution of alleviating the City's water supply
shortage and encouraging economic development.

Element 3: Activitv Will Not Violate the Clean Water

Act or the Clean Air Act
3.

The Coastal Zone Management Act (CZMA) incorporates the
requirements of the Federal Water Pollution Control Act (Clean
Water Act or CWA) and the Clean Air Act (CAA)25. into all state
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coastal management programs.255 To satisfy Element 3 of
Ground I, the activity must not violate either of these federal
statutes. I conclude that the project meets the requirements of
the Clean Water Act and the Clean Air Act, and therefore
satisfies Element 3 of Ground I.

I am persuaded that the City will not violate the Clean Water Act
because the City cannot proceed with its project except in
compliance with the CWA. The City has obtained the necessary CWA
federal permit and state certification256 and there is no
evidence that the City intends to violate its CWA permit.257
Previous consistency appeal decisions have concluded that the
existence of necessary permits is sufficient to meet the
requirements of Element 3 .258

In addition, the record does not contain any evidence to suggest
that the activity will violate the Clean Air Act. The only
evidence in the record on air emissions is the City's claim that
there may be emissions from a back-up diesel generator at the
pumping station, a generator which the City intends to operate
onlyone to two hours per month, after obtaining the necessary
CAA permit .259

In its comments on this appeal, EPA stated that the proposed
project will not violate the standards of the CWA or the CAA.260
I accord great weight to EPA's comments on this issue.

The State requested reconsideration of the standard of review for
Element 3,261 arguing that the standard prevents examination of
the effects of the proposed project under the Clean Water Act,
and defers examination of any potential negative effects under
the Clean Air Act to projects that may need to be built in the
future to replace lost hydropower.16* The State's request for
reconsideration is essentially a request for an independent
evaluation of the proposed project under the requirements of the
CWA and the CAA. A recent consistency appeal decision addressed
a similar request for an independent evaluation and found that if
the permit applicant has complied, or must comply, with a permit
or regulations issued by the appropriate regulatory agency, there
will be no violation of the Clean Water Act or Clean Air Act for
purposes of Element 3 .262

16. The City argues that the standard does not prevent

examination of the project's effects under the Clean Water Act
and Clean Air Act because the decision maker may appropriately
adopt the conclusions of the federal and state agencies having
proper jurisdiction for issuing the necessary permits.
Appellants' 7/28/92 Brief at 127-128; citing Chevron Decision
at 57. In my Element 2 analysis I considered coastal effects of
the project.
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While I certainly retain the authority to reconsider a standard
established in previous consistency appeal decisions, in this
case, I decline to do so. The appropriate agencies authorized
the necessary CWA permit and certification. Similarly, the
project cannot operate without the necessary CAA permit.

I am persuaded by the evidence that the proposed project, if
performed consistently with any required permits, will not
violate the requirements of the Clean Water Act or the Clean Air
Act. The proposed project therefore satisfies Element 3 of
Ground I.

4. Element 4: No Reasonable. C~onsistent Alternatives
Available

The fourth element of Ground I (Element 4) requires me to
determine whether there are any available, reasonable
alternatives to the proposed project that are consistent with
North Carolina's coastal management program.263 To make this
determination, I must examine the alternatives proposed by North
Carolina (State) to determine whether the alternatives are: (1)
stated by the State to be consistent with its coastal management
program; (2) described by the State with sufficient specificity;
(3) reasonable; and (4) available.

I conclude that because all the alternatives proposed by North
Carolina fail to meet at lea.t one of these requirements, there
are no reasonable, available alternatives to the proposed project
that are consistent with North Carolina's coastal management
program.

For a proposed alternative to be "available," the proponent of
the proposed project must be able to implement the alternative
and the alternative must achieve the primary or essential purpose
of the project.264 An alternative is not available, for
instance, if the City is unable to implement it because of a
technical or legal barrier, or the resources do not exist. In
addition, a proposed alternative does not have to meet the exact
specifications of the proposed project to be available.265

To determine whether a proposed alternative is "reasonable," I
must consider the differences in environmental impacts and cost
between the alternative and the proposed project. A proposed
alternative is "reasonable" if the environmental advantages of
the alternative outweigh the increased cost of the alternative
over the proposed proj ect .266

An alternative must also be consistent with the State's coastal
management program.267 I will find that an alternative is
consistent with the State's coastal management program only if
the State has asserted that the alternative is consistent.268
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Before evaluating North Carolina's proposed alternatives,
however, I will discuss the procedural requirements of CZMA
appeals. First, an objecting state is required to propose
alternatives that are consistent with its coastal management
program. 269 These alternatives must be described with

specificity; vague descriptions do not suffice.27° The
objecting state must describe the proposed alternatives with
enough detail for the project's proponent and the Secretary to
know how the proposed alternative could be implemented
consistently with the objecting state's coastal management
program and evaluate whether the alternative is reasonable and
available.271 If the objecting state describes one or more
consistent alternatives with enough specificity, the burden
shifts to the appellant to demonstrate that the alternative's)
unreasonable or unavailable.272

is

The City raises four procedural arguments which I will address
before evaluating the State's proposed alternatives. First, the
City argues that I should not consider any alternatives that were
raised by the State other than those that the State's Objection
Letter indicates are consistent with the State's coastal
management program.273 Second, the City argues that I should
not consider proposed alternatives that were asserted to be
consistent with the State's coastal management program by the
State's lawyers or consultants, rather than the State's coastal
management agency.274 Third, the City argues that the State
must specifically describe its proposed alternatives in the
State's Objection Letter.275 Finally, the City argues that I
should consider only proposed alternatives that allow water to be
withdrawn from Lake Gaston, because those alternatives that do
not allow water to be taken from Lake Gaston are not alternatives
"which would permit the activity to be conducted," as required by
the regulations. 276

I reject the City's argument that I should consider only
alternatives proposed in the State's Objection Letter. Because
at the time the State filed its Objection Letter the Secretary
allowed alternatives to be raised for the first time during the
appeal, I find that alternatives that were raised by the State,
either in its Objection Letter or during the appeal, may be
considered in this appeal. 277

I reject the City's second argument, in part. In this appeal,
the State's lawyers are designated to represent, and'to file
briefs on behalf of, the State. Statements in these briefs,
including statements that an alternative is consistent with the
State's coastal management program, are binding on the State.
Consultants are not accorded the same deference, since
consultants are not designated to represent and speak on behalf
of the State. To the extent that the State, through its lawyers,
adopts the position of a consultant, however, that position is
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deemed to be the position of the State as well. For e~ample, in
its Reply Brief, the State asks me to consider the report of one
of its consultants as part of its Reply Brief.278 Because this
report, Analvsis of Alternative Water Sut>t>lies for Virainia Beach
(the Boyle Report) , by Boyle Engineering Corporation, was adopted

by the State, this report will be considered the position of the
State.

Furthermore, I reject the City's third argument that alternatives
must be specifically described in the State's Objection Letter.
I find that specificity may be established during the course of
the appeal. 279

I also disagree with the City's fourth argument that I should
consider only those proposed alternatives that allow water to be
taken from Lake Gaston. An alternative need not meet the exact
specifications of a proposed project. Rather, it must meet the
primary purpose of the proposed project. I find that the primary
purpose of the Lake Gaston project is to provide southeastern
Virginia, including the City, with the quantity of water needed
to alleviate its year 2030 water deficit. This has been
determined in Element 2 to be at least 60 mgd in additional water
for southeastern Virginia. Since this is a regional water
deficit, I will evaluate the alternatives proposed by the State
to determine whether they add water to the existing water
supplies in southeastern Virginia.

North Carolina's Prot>osed Alternati"~

The State proposes a number of alternatives in its Objection
Letter and in the appeal. These alternatives are evaluated below
to determine whether the alternatives are: (1) stated by the
State to be consistent with its coastal management program;
(2) described by the State with sufficient specificity;
(3) reasonable; and (4) available.

The State proposes that the City meet its year 2030 water needs
using a variety of water sources, rather than a single source
such as Lake Gaston.280 I agree that Virginia Beach need not
obtain the water to alleviate the year 2030 water deficit from a
single source. Therefore, when I evaluated the proposed
alternatives to determine whether they met the primary purpose of
the proposed project, I considered them individually and in
combination with each other to determine whether they provided at
least 60 mgd of additional water.281

After reviewing the alternatives proposed by the State, I have
determined that all of the proposed alternatives fail to meet at
least one of these requirements, as discussed below.
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Alternatives That Were Not St~ited with Sufficient

Specificity

a.

1 Balancina Proaram

The State proposes as an alternative to the Lake Gaston project
"a program which balances Virginia Beach's needs against those of
other users, particularly those in the Roanoke Basin, and with
the needs of fish, wildlife, and estuaries. ,,282 The State

asserts that this alternative has the potential to be consistent
with the State's coastal management program, but would require
"careful environmental and practical study."283 In its 2/15/94
Brief, it appears that the State further describes this
alternative as "a program which allows water to be taken [from
Lake Gaston] only when conditions in the river allow it," and
states that this alternative is consistent with the State's
coastal management program.284 The program described in the
State's 2/15/94 Brief, however, is not sufficiently specific for
me to be certain that it is the "balancing program" proposed in
the State's Objection.

Regardless of whether these are two separate alternatives or the
same alternative, the alternative(s) would fail for lack of
specificity. The State did not adequately describe the structure
of the balancing program or the program described in its 2/15/94
Brief. It did not describe how the City should determine who the
other "users" are or how the differing needs would be balanced.
Furthermore, it did not describe what "conditions in the river"
would allow water to be taken from Lake Gaston. Therefore, it is
not possible for me to determine whether the alternative(s) are
reasonable or available. 285

Purchase of Additional Klerr Reservoir Storaqe2.

As discussed under Element 2 above, the City's proposal provides
for mitigation by storing extra water in Kerr Reservoir, a
reservoir upstream from Lake Gaston, which will be released by
the Corps to assist in maintaining augmented flows for the
benefit of striped bass. The State proposes that the City
purchase additional storage in Kerr Reservoir so that the stored
water could be released to replace, gallon for gallon, the water
the City withdraws from Lake Gaston.286 The State asserts that
Virginia Beach has purchased only "lS percent of the storage
necessary to compensate for its withdrawal, and will actually
release only a fraction of that."287 It argues that "a well-
designed and regulated program to store adequate water in Kerr
reservoir and release it to fully compensate for the City's
withdrawal, could eliminate the project's negative effects
downstream on the coastal zone."288

North Carolina has not, however, described with sufficient
specificity what constitutes "a well-designed and regulated
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program." The State failed to provide significant details
regarding the structure of the program, such as who would
regulate the program, how the program would be designed so as to
be consistent with the State's coastal management program,
whether this alternative requires the City to buy enough
permanent storage in the reservoir to release 60 mgd of water,
and whether the water in Kerr Reservoir would be released
simultaneously with the withdrawals from Lake Gaston.

Without such details, I can only speculate as to how the State
envisions the implementation of this proposed alternative.
Therefore, this alternative is not sufficiently specific for me
to evaluate whether it is reasonable or available.

Pi~eline to Return Adeauatelv Treated Wastewater

to Lake Gaston
3.

The State proposes that the City include a return pipeline
alongside the withdrawal pipe of the proposed Lake Gaston
project, and return an equal volume of adequately treated
wastewater to the Roanoke system.289 As with the proposal to
purchase additional Kerr Reservoir storage, the State does not
provide sufficient detail concerning this alternative.

The Lake Gaston pipeline proposed by the City would terminate at
a City of Norfolk reservoir located in Isle of Wight County, and
the water would be treated in Norfolk.29° The State does not
explain whether the return pipeline would start at the Norfolk
reservoir or in the City. If the return pipeline starts at the
Norfolk reservoir, the State must provide details regarding the
means by which the City could transport its wastewater to that
site (~, would the City need to build a new pipeline to
transport the water, or could the City make use of existing
pipelines?) .If the return pipeline is to begin in the City, the
State must indicate the path of the return pipeline, particularly
that portion of the return pipeline that would not parallel the
proposed project's pipeline. Furthermore, the State does not
indicate where the wastewater will be treated before being
returned to Lake Gaston. Without such information, I find that
this alternative is not sufficiently specific for me to evaluate
whether it is reasonable or available.

Fresh and Brackish Groundwater4

The State proposes that the City withdraw groundwater, which,
combined with several other sources within the City, could
provide 60 mgd of additional water.291 The State asserts that
"a well designed groundwater system would cause no harm to North
Carolina, and would be consistent with [the State's coastal
management program. ] 11292
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The State does not elaborate, however, on what constitutes "a
well designed groundwater system." For me to evaluate this
alternative, the State would have to provide additional details
regarding the structure of a "well designed groundwater system."

I do not know, for example, whether the State envisions limiting
the number of groundwater wells, the location of the wells, or
the amount of water that could be withdrawn. Without such
specificity, I cannot evaluate whether this alternative is
reasonable or available. 293

5. ~~~~~~onal Water Sources Mentioned in the Bo~18

ReDort

In addition to the alternatives that are discussed elsewhere in
this decision, the Boyle Report mentions two potential water
sources.2~ Neither of these sources, however, is described
specifically enough for me to determine whether they are
reasonable or available.

The first of these proposed sources is the James River in
Virginia. The Boyle Report suggests that water could be pumped
from the James River.2~ The State does not, however, provide
necessary details on the structure of this proposed pipeline
project, such as the path of the proposed pipeline.

The other proposal is to raise existing dams in existing
reservoirs to create a seasonal or operational storage pool.
North Carolina does not indicate, however, which existin~dams
are to be raised or how the storage pool would function.

b. Alt.rnativ.. That Ar. Unavailabl.

1. Advanced Desalination Technigyes

The State proposes advanced desalination techniques as
alternatives to the proposed project.~1 The State specifically
mentions electrodialysis reversing (EDR) as an option.~

Alone, however, EDR does not constitute an additional source of
water which increases water supplies. EDR can only be properly
evaluated in conjunction with a water source. EDR cannot,
therefore, constitute a reasonable, available alternative to the
proposed project unless I determine that there is an available
water source, the use of which is both consistent with the
State's coastal management program and reasonable when used in
conjunction with this technology.
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Back Bay is identified in the Boyle Report as a possible source
of brackish surface water for desalination.2~ Back Bay is a
shallow estuary, w.hich contains thousands of acres of marsh and
wetlands. Endangered species, specifically the peregrine falcon,
bald eagle, and brown pelican, can be found there.300 Back Bay
contains the Back Bay Wildlife Refuge, Mackay Island National
Wildlife Refuge, and Virginia Waterfowl Management Areas.~1

The Boyle Report states that Back Bay is considered a
satisfactory supply source for a brackish water desalination
project, and suggests developing in Back Bay a source in either
North Bay or the more distant southern reaches ot Back Bay.3~
The Boyle Report also states that it would be necessary to verity
that implementing this alternative "would not have an adverse
impact on Bay water clarity and aquatic habitats."3o3

Neither the State nor the State's Boyle Report specify, however,
how Virginia Beach could implement this proposed alternative.
For example, the State does not specify where water would be
withdrawn from Back Bay, the manner in which water would b.
transported to the EDR plant, and the location of the EDR plant
in relation to Back Bay. I find, therefore, that this proposed
alternative is not specific enough for me to determine whether it
is available or reasonable, particularly since this source
appears to be environmentally sensitive.

The Boyle Report also states that "[d]esalination of Chesapeake
Bay water is technically viable."304 Neither the Boyle Report
nor the State provide any details regarding how this suggestion
could be implemented. Therefore, this alternative is also not
specific enough for me to further consider it.

The State does not specify other sources of brackish water that
would be suitable tor advanced desalination techniques such as
EDR. I have found that brackish groundwater is not an available
source of water, and the Back Bay and Chesapeake Bay alternatives
proposed in the Boyle Report, which are the only sources of
brackish water specified in the State's submissions, are not
described with sufficient specificity for me to determine whether
they are reasonable and available. Therefore, I reject this
proposed alternative.

1~ Seawater desalination will be treated as a separate

alternative below.
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2. Norfol~

The State argues that the Norfolk system's water supply could be
expanded. Specifically, the State proposes that the water system
could be expanded by: (1) undertaking several small dredginq
projects to increase capacity;30S (2) effectuatinq a systematic
program to repair leaks and transmission losses; and (3) changinq
operational rules when long term weather forecasts indicate the
potential for dry conditions.3~

One aspect of the availability of an alternative is the ability
of the project's proponent to implement the alternative. For

example, proposed alternatives for which the technol~ and/or
resources do not exist are unavailable alternatives.30

Accordingly, I find that this proposed alternative is unavailable
because the City does not have the legal authority to implement
the alternative. The decision to undertake any or all of the
alternatives proposed by the State is the City of Norfolk's
alone; Virginia Beach cannot compel Norfolk to implement any of
these proposals. Thus, Virginia Beach has no ability to
implement these proposed alternatives. It is possible that the
City could attempt to negotiate with Norfolk to implement these
proposed alternatives, but whether an agreement could be reached
is pure speculation. Therefore, I find the alternatives
described by the State to be unavailable.3~

North Carolina also argues that Norfolk could continue to supply
Virginia Beach with at least 15 mgd of its surplus water.3~ In
Element 2 {Contribution to the National Interest), I found that,
as regional water needs increase in southeastern Virginia,
current water supplies will not be enough to satisfy regional
water demands, and that in the year 2030 there will be a regional
water supply deficit of at least 60 mgd. This alternative would
provide no additional water, since it is a water supply that
currentlyexists. Therefore, this proposed alternative is
unavailable because it does not meet, in whole or in part, th.
primary purpose of the Lake Gaston project, which is to provide
at least 60 mgd in additional water to southeastern Virginia.

3. Portsmouth

The Boyle Report also found that the Portsmouth system has a
current surplus of 10 mgd over Portsmouth's existing demand, and
that Portsmouth has the capability to expand its water supply by
two mgd.31o The Boyle Report concludes that, depending on the
level of contractual commitments Portsmouth undertakes and the
level of resource implementation, the system could sur~ly up to
10 mqd to the Norfolk or Virginia Beach area systems. The
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First, it must be noted that the water that Portsmouth offered to
the City cannot be applied towards offsetting the year 2030
regional deficit of 60 mgd. Portsmouth's current surplus water,
some of which it offered to sell to the City for eight years, is
an existing water supply. In Element 2 (Contribution to the
National Interest) , I found that, as regional water needs
increase in southeastern Virginia, current water supplies will
not be enough to satisfy regional water demands, and that in the
year 2030 there will be a regional water supply deficit of at
least 60 mgd. While the water Portsmouth offered to the City
could be used to alleviate Virginia Beach's short term water
shortages, it does not add any water to the current regional
water supply for southeastern Virginia. Therefore, since u8inq
Portsmouth's surplus water does not meet, in whole or in part,
the primary purpose of the Lake Gaston project, I find the
alternative of the City's obtaining surplus water from Portsmouth
to be unavailable.

Second, as to the Boyle Report's point that the Portsmouth system
could be expanded by two mgd, the Report found that this
expansion could be accomplished by relocating an existinq intake
structure in one reservoir.313 Similar to the Norfolk proposed
alternative, because the City has no legal authority to compel
Portsmouth to relocate an existing intake structure in one of its
reservoirs, it does not have the legal authority to implement
this alternative. Therefore, I find this alternative to be
unavailable.

4. ~[~un~w~t~r-Exchanae with Union CamD. Non-Potable
~Ddustria~ Reuse. Interconnection and Coordinated
Manaaement

The Boyle Report also su9gests a variety ot additional
alternatives which I tind to be unavailable, because all require
implementation by the Union Camp paper mill or municipalities
other than Vir9inia Beach. One suggestion tor a possible water
source is groundwater exchange with the Union Camp paper
mill.314 Groundwater exchange would require re9ional cooperation
between Union camp paper mill and municipalities other than the
City.31s

The Boyle Report further suggests non-potable industrial reuse as
an alternative, stating that it is technically feasible to
convey, and provide treatment of, approximately seven mgd of
effluent wastewater from the cities of Suffolk and Franklin to
Union Camp. 3'6
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As discussed in Norfolk, however, Virginia Beach has no legal
authority to compel Union Camp or other municipalities to
implement these alternatives. In addition, it is speculative as
to whether the City could successfully negotiate an agreement
with these entities. Therefore, I find these alternatives
unavailable.

5. Aauifer Storaae and Re~s~

The State specified several alternatives which utilize aquifer
storage and recovery (ASR) as one of their components.319 ASR
is a process in which water is stored underground by injecting it
into an aquifer, and when the water is later needed it is
withdrawn from the ground.320 The State argues that ASR is an
accepted technology in southeastern Virginia and that surRlus
water supplies exist which can be stored in the aquifer.3 The
City responds that ASR technology is still experimental in
southeastern Virginia and that no water source capable of
supplying an ASR system exists.322

There are no operational ASR systems in Virginia.3D The only
experiments to determine the feasibility of ASR in southeastern
Virginia were studies conducted by United States Geological
Survey (USGS) and Chesapeake's attempt to establish an ASR
system. 3'24

The USGS studies were inconclusive as to whether an ASR system
could be successfully implemented in southeastern Virginia.325
Beginning in 1987, Chesapeake attempted to implement an ASR
system that would yield between 10 and 14.4 mgd.326 The ASR
project was abandoned, however, before reaching completion due to
the high cost of treating the water that was to be injected.327
Chesapeake completed one 3 mgd ASR well before deciding not to
proceed furth.r.3~

Chesapeake's ASR water system is not yet fully functional.3~
Furthermore, the record indicates that it is unclear how much
water could be stored in Chesapeake's ASR system if it becomes
fully functional.330 The lack of verification of effectiveness
for this proposed alternative persuades me that additional
studies would be required to determine whether this alternative
is technologically viable for southeastern Virginia. For these
reasons, I find this alternative to be unavailable. 331
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6. Emeraencv Wel~

The State argues that the City's five emergency wells should be
included as part of its water supply.332 The Virginia State
Water Control Board (VSWCB), on the other hand, stated that
emergency wells should not be counted toward the amount the
system can safely yield.333 Furthermore, ., [a]n extreme drought
emergency must be declared and mandatory water conservation
measures must be instituted before emergency wells can be pumped
for water supply. ..334

I find that this proposed alternative does not meet the primary
purpose of proposed project, which is to provide at least 60 mgd
in additional water supply to alleviate the regional water
deficit. This alternative would not be available at times when
extreme emergency drought has not been declared and mandatory
water conservation has not been implemented. Therefore, I find
that this proposed alternative does not alone, or in combination
with other alternatives, meet the primary purpose of the proposed
activity. Thus, I find this proposed alternative to be
unavailable.

7 Drouaht Restrictions

The State proposes as an alternative to the Lake Gaston project
that the City impose reasonable water restrictions durinq
drouqhts.33S The State arques that 32-36 mqd of the City's 60
mqd need is solely tor "the purpose of avoidinq mandatory
conservation durinq severe drouqht."336

This alternative would provide no additiona:l water. Therefore,
this proposed alternative is unavailable because it does not
meet, in whole or in part, the primary purpose of the Lake Gaston
project, which is to provide at least 60 mgd in additional water
to southeastern Virginia.

8. Water Conservation and Wastewater Reuse

The State propo... that the City could save water by retrotitting
residences in the City with inexpensive water-saving devices.D7
The State indicates that retrofitting water.-saving device. could
reduce water demand by between six and nine mgd, althouqh the
State's Boyle Report concludes that demand can be lowered by only
approximately two mgd through water conservation.~

I find that the City is able to implement this alternative, as is
evident by the City's adoption ot regulations which provide tor
the installment ot such water saving devices.D9 While this
alternative is not a source ot additional water, adoptinq this
alternative would have the same effect as increasing the water
supply by the amount of water that is saved. I will theretore
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consider the decrease in water demand resulting from
implementation of this alternative as if it were an increase in
water supply.

The State also proposes wastewater reuse, by landscape irrigation
or dual systemsj as an alternative source ot water to the Lake
Gaston project. 40 The State argues that southeastern Virginia

produces more than 100 mgd of treated wastewater, all of which is
discharged and never again used. The State arques that treated
wastewater could be used for non-potab:le applications, thereby
savin~ substantial quantities of potable water tor use by the
City. 1 The State also claims that millions ot gallons ot high

quality groundwater that is now being used tor watering golt
courses and other outdoor areas in Virginia Beach could be added
to the City's water supply if treated wastewater were
substituted. For example, the State asserts that if the City
were to provide treated wastewater to only five golf courses, it
could then add two mgd of the high quality groundwater now used
for watering greens and fairways to its municipal supply.~
Thus, while the State concedes that the City cannot meet allot
its water needs from reclaimed water, the State claims that the
City can substantially reduce its need for fresh water through
wastewater reuse.~3

The State's Boyle Report concludes that the initial yield for
wastewater reuse would not be substantial, as there is a limited
perceived market in the City at this time.3« The Boyle Report
estimates the initial yield as two to five mgd, and asserts that
II [o]ver time, and followinq an extensive public information

proqram, water reuse could become a key element in the City's
water resources management program.I1345 The City, however,
argues that there is no market at all for this technoloqy for
municipal water supply because no such areas (landscape
irrigation for golf courses, parks, and other large turf areas)
in the City are irriqated with municipal water.~ Furthermore,
the City arques, only six golf courses in the City use
qroundwater, and the total avera1e qroundwater withdrawals in
1993 for all six was 0.127 mqd.31.

I am persuaded by the evidence in the record that non-potable
wastewater reuse is well established in the United States and
could be implemented by the City.3~ Even if I find' that
wastewater reuse could add up to five mqd, however, wastewater
reuse alone will not meet the primary purpose of the proposed
project6 which is the provision of an additional 60 mqd of
water.~ Nor would water conservation, which at most would
decrease water consumption by nine mqd, meet the primary purpose
of the proposed project. These alternatives, therefore, are only
available alternatives if, when implemented in connection with
other proposed alternatives, they add 60 mqd of water to current
supplies. Water conservation and wastewater reuse are the only
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alternatives that are reasonable and otherwise available. When
combined, however, the two alternatives do not meet the primary
purpose of the proposed project. At most, the two alternatives
add 14 mgd of water (five mgd from wastewater reuse, nine mgd
from water conservation) .Therefore, I find these alternatives
unavailable.

c. 'Tha t Are Unrea.onabl. Alternat.ive. ,

1. New Reservoirs

The State proposed Lake Genito as an alternative to th. Lake
Gaston project.3S0 It built, Lake Genito would be a new
reservoir on the Appomattox River, more than 100 miles trom the
city. The Boyle Report also mentions another potential source,
the construction of a new reservoir on the Blackwater River.3s1

The Boyle Report acknowledges that the construction of Lake
Genito and/or the Blackwater River reservoir would affect large
areas of wetlands.352 For a proposed alternative to be
reasonable, I must find that the alternative has environmental
advantages over the proposed alternative. Because I find that
large adverse impacts on wetlands would result from th.
construction of Lake Genito, and/or a Blackwater River Reservoir,
I find that this proposed alternative does not have environmental
advantages over the proposed project. This alternative is,
therefore, not rea.sonable.353

Lake Che~2.

The Boyle Report suggests an interbasin transfer from Lake
Chesdin, which lies along the Appomattox River, as a possible
alternative water source.354 Under this proposal, Lake Chesdin
water would be transported through a pipeline into a tributary of
either the Nottoway or Blackwater Rivers, which would b. us.d to
convey the water to th. Norfolk system's res.rvoirs during
average river flow conditions.355

The Boyle Report states that there are minimal environmental
impacts associated with this alternative.356 For a proposed
alternative to be reasonable, I must find that it would have
environmental advantages over the proposed project. Because
implementation of this proposed alternative would result in
minimal environmental effects, I find that this alternative does
not have environmental advantages over the proposed LaX. Gaston
project. Consequently, I find this alternative to be
unreasonable. 357
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3. ~rater Desalination

The State proposes seawater desalination as an alternative to the
Lake Gaston project.358 The State argues that seawater
desalting is environmentally acceptable, and that seawater is
available in virtually unlimited quantities.359 The City
concedes that seawater desalting is E2ssible and that it can
supply all the water thei City needs. The City argues,
however, that there are adverse environmental effects associated
with seawater desalination, and that seawater desalting is two-
and-one-half to three times as expensiv'e as water from the Lake
Gaston project.~1

In the appeal, the State provides details on seawater
desalination, most notably in a study which provides a framework
for implementing this alternative by reverse osmosis. The study
also compares the cost of desalination by reverse osmosis with
the cost of the Lake Gaston project.3~ I find that this
alternative was described with sufficient specificity with
respect to seawater desalination using reverse osmosis
technology. 363

The City and the State disagree as to the adverse environmental
effects associated with reverse osmosis.~ The State's Boyle
Report considers seawater desalination by reverse osmosis and
finds that "(s]eawater desalination would have the advantages
of. ..minimal environmental impacts."365 Because
implementation of this proposed alternative would result in
minimal environmental impacts, I find that this alternative does
not have environmental advantages over the Lake Gaston project.
Consequently, I find this alternative is not reasonable.

In addition, although I do not need to compare the cost of the
Lake Gaston project and seawater desalination to reach my
conclusion, I have done so and am persuaded by the evidence in
the record that seawater desalination through reverse osmosis is
more expensive than the proposed project.~ Further, even if
there were no adverse environmental impacts associated with this
alternative, I would find that the increase in cost is not
outweighed by the environmental advantages that would result from
implementing this alternative rather than the Lake Gaston
project.

The State also provided information on another type ot seawater
desalination technoloqy'a* which requires the use ot a
cogeneration plant.367 A cogeneration plant produces electric
power and utilizes some ot the exhaust heat to operate a seawater

18*For reasons of clarity and convenience, I discuss all
seawater desalination alternatives in this section.
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reverse osmosis unit. The State does not describe how the City
could utilize the cogeneration concept, such as where a plant
could be located or the capacity of the plant. Such descriptions
are necessary for me to evaluate seawater desalination usinq a
cogeneration plant, particularly since there are currently no
power plants in the City.3~ I find that the alternative of
seawater desalination usinq a cogeneration plant is not specific
enough for me to determine whether it is reasonable or available.

The State also submitted articles which discuss recent
technological advances in reverse osmosis systems.~ These
articles reflect, however, that these new technologies have not
been tested except on a prototype scale or in a computer
simulation. The evidence does not show that the technologies
have been tested in reverse osmosis plants. Therefore, I find
these technologies to be unavailable, as there is a lack of
verification of effectiveness in operationaJL reverse osmosis
plants.370

Conclusion for Element. i

After evaluating the alternatives proposed by the State, both
individually and in combination with each other, I find that
there are no reasonable, available alternatj.ves which would
permit the City's proposed project to be conducted in a manner
consistent with the State's coastal management pro9ram.

Conclusion tor Ground I

In summation, I made the following findings on Ground I. First,
the City's proposed project will foster development of the
coastal zone and coastal zone resources, and thus furthers one or
more of the competing national objectives o:r' purposes of the
CZMA. Second, in considering the cumulative impacts of the
project with other reasonably foreseeable uses, the activity will
have adverse effects on resources and uses of th. coastal zon..
The project's effect. on fishery resources ar. unclear, but
likely small. Th. project's effects on other coastal resources
and uses are minimal. These effects are outweighed by the
substantial national interest in providing an adequat. municipal
water supply to the southeastern Virginia coastal zone. Third,
the proposed project will not: violate the requirements of the CWA
and the CAA. Finally, there is no reasonable alternative,
whether considered alone or in combination with other
alternatives, available to the City that would meet th. primary
purpose of the activity and permit it to be conducted in a manner
consistent with North Carolina's coastal manag.m.nt proqram.
Based on these conclusions, I find that the City has satisfied
the four elements of Ground I. Accordingly, the proposed project
is consistent with the objectives or purposes of the CZMA.
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B. Ground II~Securit:i . lliecessarv in the Interest of National

I conclude that the pro]~os.d project is not necessary in the
interest ot national se4:urity.

The second statutory ground (Ground II) for override of a sta,te
objection to a proposed project is to find that the activity is
"necessary in the interl!st of national security."371 To make
this finding, I must de1:ermine that a "national defense or other
national security interl!st would be sianificantl~ ~~~a~f7¥g if the
activity were not permi1:ted to go forward as DroDosed." In
conductin9 my analysis, I must seek and accord considerable
weight to the views of 1:he Department of Defense and other
federal agencies in determining the national security interests
involved in the project, although I am not bound by such
views.373 Past decisions have establishLed that "the regulatory
criteria for an override based on Ground II establishes a
difficult test."374

As explained in more de1:ail below, I hcLve concluded that the city
has not met the test established for Ground II. Although the
Department of Defense had three opportunities to find that a
national defense or other national security interest would be
significantly impaired if the project were not permitted to go
forward as proposed, it declined to do so.3~

The Navy is the primary military servic:e located in the Virginia
Beach area. The Navy stated that the Department of Defense has a
vital interest in efforts of the city t:o establish a water system
that supplies installations and support:s activities in the
Hampton Roads area with a safe, adequat:e and dependable municipal
water supply for three reasons: (1) operational readiness; (2)
quality of life; and (3)1 support of local economy supplying
military needs. In addition, the Navy stated that during the
drought of 1980-81, when a 25 percent c:urtailment on water use
was imposed, operations and readiness were impaired. Also, the
Navy stated that readint!ss would be significantly impaired if
uninterrupted usage of ~~ safe, adequate and dependable water
supply could not be ass\lred .

However, the Navy did not specifically state or find that a
national security or de~~ense interest would be "significantly
impaired" if the Lake Gc~ston pipeline project did not go forward
as proposed. General st:atements about the military's need for an
adequate municipal wate]:, supply, and the likely adverse effects
if such a supply is not available, do not meet the criteria for
Ground II, which requirE!s a finding specific to the particular
project at issue in the appeal.376 The arguments presented in
the various public comments were not of sufficient weight to
overcome the failure of naval officials to link significant



impairment of a national defense interest to the project's ~ot
going forward as proposed.

Conclu8ion for Ground II
Co

Neither the City, nor any federal agency commenting on Ground II,
has substantiated that a national defense or other national
security interest will be significantly impaired if the activity
is not allowed to proceed as proposed. Based on the record, I
find that the requirements for Ground II have not been met.

CONCLUSION AND SBCUTAR1:AL DBCISIOHVI ..

I hereby find, for the reasons stated, that the proposed project
is consistent with the objectives and purposes of the CZMA,
thereby meeting the requirements of Ground I. Accordingly, the
proposed project may be permitted by federal agencies.
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proqraa. Letter from James B. Hunt, Governor, State of
North Carolina, to Colonel Ronald E. Hudson, U.S. Army Corps
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App. IV at 3121, AR 14. The Corps did not respond directly
to the State's request. Five days later, on January 9,
1984, the Corps released its findinqs on the City's permit
application. In its findinqs, the Corps acknowledqed that
North Carolina had requested consistency certification, but
stated that "based on 33 C.F.R. 325.2(b) (2) and other
analyses, certification is not required in this case.. The
Corps did not elaborate further. Norfolk District Corps of
Enqineers Statement of Findinqs, January 9, 1984, (1984 ND
SOF) , Appellants' Initial Brief, App. I at 150, AR 7.
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89.

90. Even if it could be said that a decision on the issue
of interstate consistency under the CZMA was somehow
implied in the <=orps' permit findings, which appears to
be the City's argument, I would not give that decision
preclusive effect because the requirements of n.i.
iudicata have not been met. The City's primary
argument is actually based on t~he closely related
doctrine of collateral estoppel" which holds that an
issue actually ].itigated and determined in a prior
action cannot be argued again in a later action.
Contrary to the City's claim that the interstate
consistency iss\;le was "actually litigated" in the Corps
permit proceedirlg, there is no evidence in the record
that the issue of interstate consistency was either
actually litigat~ed or determined in that action.

The City's alternative argument, which is a :[U
iudicata argument, is that I am precluded from
consideration o~' the interstate consistency issue
becau.e that isslue could have been litiqated in the
Corps action. I reject this argument. As noted above,
the doctrine of :[U iudicata, as used in this sense,
would only apply' if there had been a judqment on the
merits in a pric,r suit based on the same cause of
action as the pr'esent appeal.

The appeal befor'e me, which involves North Carolina's
consistency objection to the FERC permit, is not the
same cause of action as the permit application before
the Corps. As discussed, the Corps permit wa. a permit
granted under the Clean Water Act, 33 U.S.C. S 1344,
and the Rivers and Harbors Act, 33 U.S.C. S 403, which
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authorized the City to discharge fill material into
waters of the United States and to construct river
crossings to build the pipeline. The appeal before me
involves a consistency objection to an application to
FERC seeking authorization of easements and the right
to use water.

Finally, even if it could be said that the elements
required for ~ j~~ (I use the term now to apply
to both doctrines) wE~re present in this case, I am not
bound on these facts " Decisions by administrati ve
agencies do not alwa~rs have to be given preclusive
effect, even it they satisfy the technical requirements
of ~ iudicata.

In this case, there clre compellinq reasons aqainst
applyinq ~ iudicatcl as urged by the City. Conqress
defines the jurisdict:ion of administrative aqencies by
substantive legal provisions. While it is true that in
many cases an agency's determination on a certain
issue, particularly cln issue of fact, will bind other
agencies, a determin~ltion by an agency that incidental-
ly touches upon substantive legal provisions outside of
its jurisdiction cannot bind the agency that has
actually been granted that jurisdiction by Congress:

A decision by arl agency primarily qualified
to determine a qluestion is bindinq on another
agency, but anot:her agency I s dec is ion is not

bindinq on an agrency primarily qualified to
determine a quesltion.

Davis, Administrative Law of the Eiahties (1984),
Section 21.5.

In this appeal, the C:ity argues that because the Corps
promulgated an interpretation of the lanquage of the
CZMA, I am bound by t:hat interpretation. I reject that
argument. In Luian v. Defenders of Wildlifa. at al.,

U.S. I 112 S. ct. 2130 (1992), the United
States Supreme Court dismissed as "facially
impracticable" the s\;Lggestion that one agency "can
acquire the power to direct other agencies by simply
claiming that power j.n i ts own re9Ulations and in
litigation to which t:he other agencies are not
parties." 112 S. Ct. at 2141, footnote 4. Here, as in
Lujan, the City's suqgestion that the Corps could
direct how the Secret:ary of Commerce is to interpret
the language of the C:ZMA, which Congress has directed
the Secretary to administer, is facially impracticable.

91. State's Initial Brief~ at 33; State's 7/28/92 Brief at 22.
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92. Appellants' 7/28/92 Brief at 24-26.

93. In the L.J. Hooker consistency appeal, which was ultimately
withdrawn, Hooker proposed to dredge marina slips and access
channels within 300 feet of the South Carolina border in the
Back River, a wa,ter body shared by Georgia and South
Carolina. The dlredging and dredged material disposal would
take place entir'ely within Georgia, but South Carolina
asserted that th,e project may have significant effects on
its coastal zonel critical areas. ~ Letter from H. Stephen
Snyder, Director' of Planning and Certification, South
Carolina Coastal Council to Tom Yourk, Project Manager, U.S.
Army Corps of En9ineers, Savannah District, June 3, 1988;
Letter from H. Wayne Beam, Executive Director, South
Carolina Coastal Council to Colonel Ralph v. Locurcio,
District En9ineer, Savannah District, U.S. Army Corps ot
En9ineers, Octobler 18, 1988. OCRM did not consider South
Carolina to be the location of the project, because th.
activit:l would take place entirely within Georgia. Th.
consistency appeal was allowed because of the effects th.
project would have in South Carolina. ~. Thus, as
contemplated by the CZMA, it was the potential effects that
triggered consistency review.

The Town of Seablrook consistency appeal, which was
subsequently settled and withdrawn, involved New Hampshire's
proposal to pipe discharge from its wastewater treatment
facility through, the town's heavily developed barrier beach
to approximately' 2,100 feet offshore in approximately 30
feet of water in, the Atlantic Ocean. All construction
activities propo,sed would occur in New Hampshire with the
pipe discharging' approximately 1,000 feet north of the New
Hampshire-Massachusetts border. Prevailing currents flow
southeast towards Salisbury, Massachusetts. Under the
CZMA's effects test, it was Massachusetts's concerns that
the proposed discharge, which required EPA and Corps
permits, might r'easonably be expected to affect its coastal
zone that trigg.ired its review process. ~ Letter from
Richard F. Delanley, Director, Office of Environmental
Affairs, The Commonwealth of Massachusetts to Elizabeth A.
Thibodeau, Chair'person, Board of Selectmen, Town of
seabrook, Januar'y 11, 1989; Letter of Jeffrey R. Benoit,
Director, Oftic.1 of Environmental Affairs, The Commonwealth
of Massachusetts: to Stephen DiLorenzo, Permits Branch,
Regulatory Divislion, New England Division, U.S. Army Corps
of Engineers, June 12, 1990; Letter from Timothy R.E.
Keeney, Director', Office of Ocean and Coastal Resource
Management, NOAA to Jeffrey H. Taylor, Director, Office of
State Planning, State of New Hampshire, February 15, 1991;
Letter from Ralph J. Caruso, Chief CT, ME, NH Wastewater
Management Section to Steven A. Clark, Administrative
Assistant, Town of Seabrook, April 20, 1990.
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Similarly, when an activity will actually physically occur
in two states, the doctrine of interstate consistency does
not come into play, because each state can review the
project just as it would any other project occurring within
its borders. For example, when the Staten Island Railway
Corporation applied to the Interstate Commerce Commission to
abandon or discontinue operations on part ot its railroad in
both New York and New Jersey, interstate consistency was not
implicated because thE! project actually occurred in both
states. ~ Letter fJ~om Gail S. Shatter, Secretaryot
Stata, State of New York to Michael F. Armani, Attorney,
Staten Island Railway Corporation, Auqust 5, 1992.

94. Letter from Secretary Barbara Franklin to Samuel Brock III,
Esq. I December 3 I 1994! I AR 150.

95. ~.

96. ~ ~ood Samaritan HosDital v. Shalala, U.S. -.
113 S. Ct. 2351, 2157 (1993) (quoting Chevron U.S.A.
Inc. v. Natural Resource Defense Council Inc., 467 U.S.
837, 842 (1984) .

CZARA was passed as arl amendment to the Omnibus Budqet
Reconciliation Act of 1990. Coastal Zone Act
Reauthorization Amend111ents of 1990, Pub. L. No.101-508,
104 Stat. 1388 (1990) .

Section 307(c) (3) (A) of the CZMA.

The city makes an often-heard arqument that this view of'
section 307(c) (3) (A) .rould lead to Louisiana reviewin9 for
consistency with its c:oastal management pro9ram activities
occurrin9 considerabl~' north of Louisiana alon9 the
Mississippi-Missouri river system. Appellants' Initial
Brief at 50-51. Whilll theoretically possible, this arqument
is a red herrin9. Thtlre must be a nexus between the
activity wherever loc!lted and the reviewin9 state's coastal
zone. Th. activity m\Jlst cause an effect in the coastal zone
of the reviewin9 state. This limitin9 factor may b.
reviewed at two critic:al junctures in the con.istency
process. First, OCRM has advised that, if a state has not
indicated in its coast:al management proqraa the geoqraphic
location of activitiell outside of its coastal zone that it
will review for consis~tency, the preferred method for state
review is tor a state to request from the Director of OCRM
permission to review t.he activity as an unlisted activity.
~ Office of Ocean and Coastal Resource Management, Federal
Consistency Bulletin, Issue No.1, January 1993, at 8-9.
The standard tor allowin9 such review is that the requestin9
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state must show that the activity can be "reasonably
expected to affect" the land and water uses or natural
resources of its coastal zone. lS C.F.R. § 930.S4(c) .
Clearly, the farther away an activity is from the coastal
zone in question, the harder that showing will be. Second,
if review is allowed and a state finds the activity
inconsistent with i~s coastal management program, upon
appeal, the Secretary will examine the activity within the
statutory and regulatory parameters of his review and could
find the activity (1) consistent with the objectives of the
CZMA or (2) otherwise necessary in the interest of national
security.

100. The City cites another portion of the CZMA, section
307(e) (1) , as supporting its reading of section
307(c) (3) (A) .Appellants' Initial Brief at 51-52.
section reads, i];'1 pertinent part :

This

Nothing in this title shall be construed. ..to
diminish either Federal or state jurisdiction,
responsibility, or rights in the field ot planninq,
development, or control ot water resources. ...

101. Appellants' Initial Brief at 51-52.

102. The sovereign rights of the non-objecting state are not
impinged by a ne:lghboring state's objection. In fact,
instead of restricting state authority, the CZMA actually
expands it by granting to all coastal states with a
federally approvl!d program, the right to influence or
prevent the issucince of federal permits and licenses which
could lead to cocistal degradation. ~ California Coastal
Commission v. Grcinite Rock Co., 480 U.S. 572, 592.

103. Motion for Exped;Ltious Termination of CZMA Consistency
Review Proceedin~ls for Lack of Jurisdiction, July 28, 1992,
AR 140 (Appellants' Termination Brief), at 3-4.

In the 1990 CZ~~ amendments, Congress added not only
the term "enforc.lable policies," but also definition of
that term. The definition included in the amendments
describe. enforc.lable policies as "State policies which
are leqally bind:lng through constitutional provisions,
laws, requlationll, land use plans, ordinances, judicial
or administrativ.. decisions, by which a State exerts
control over pri',ate and public land and water use. and
natural resourcell in the coastal zone." b.- Section
304 (6a) of the C:~MA.

Prior to the inclusion of the definition of enforceable
policies in the C:ZMA, NOAA's regulations required a
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state's management program to include enforceable
policies. A state management program had to:

[i)dentify relevant constitutional
provisions, statutes, regulations case law
and such other legal instruments (including
executive order and interagency agreements)
that will be used to carry out 1:he State's
management program.

104. Further, as noted above, NOAA already required states, in
preparing and implementing their coastal programs, to
demonstrate enforceability of their laws and policies
incorporated into those programs. In 1977, NOAA revised ita
regulations to place increased emphasis on enforceabl.
policies in management programs. ~ Coastal Zone
Management Program Approval Regulations, Proposed Rule,
42 ~. B§g. 43552 (Aug. 29, 1977) .In the Decision and
Findings in the Consistency Appeal of Amoco Production
Company, (Amoco Decision) , July 20, ].990, at 4-12, th.
Secretary reiterated to the states the prerequisite of
having a consistency objection based on enforceable policies
that had been incorporated into their coastal management
programs. NOAA at the same time interpreted section 307 to
allow interstate consistency review. ~ Keeney Memorandum
at Attachment. Therefore, a reasonable explanation for
Congress's inclusion of the term "enforceable policies" in
section 307 is to codify NOAA's exist:ing regulatory
practice.

105. Secretary of the Interior v. California., 464 U.S. 312
(1984) .

106. ~ H.R. Cont. Rep. No.964 at 972;. H.R. No.8073, 101st
Conq., 2nd Sass. (1990)

107. The leqislative history indicates that the definition of
enforceable policies was "intended to endorse existinq NOAA
and state practice." The existinq NOAA practice and
interpretation was that the CZMA authorized interstate
consistency. ~. at 969.

108. The city, in makinq this arqument, relie. heavily on the
views ot other aqencies. Appellants' 7/28/92 Briet
at 16-18.

109. ~ at 17-18.
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(~, ~~, 42 U.S.C.
U.S.C. 1342.

7410(2) (E) ; 33 U.S.C. 1341(a) 1) ; 33

section 307(c) (3) (A) of the CZMA.

112. The CAA and CWA require notice t;o neighboring states of the
contents of a state's plans to implement those Acts. ~,
~~, 42 U.S.C. 7426, 33 U.S.C. 1341(a) (2) .The CZMA does
n,ot require notices to neighboring states, but a state's
i:nitial program and any changes thereto have to be noticed
tlO the public with the opportunj.ty for input from the
p1l1blic, including other states. ~ CZMA section JO6(d) (1);
15 C.F.R. S 92J.81(b) .Further, if the Secretary considers,
pll1rsuant to the statutory groundls, an override of. a state's
objection to an activity, an opportunity is provided for
clomments from the public, includlin9 states, and from federal
algencies. ~ 15 C.F.R. SS 930.126, 930.127.

S,ection 302 of the CZMA.

Those policies incl'Llded:

to encourage t:he participat,ion and cooperation of the
public, state and local gov'ernments, and interstate and
other regional agencies, as well as of the Federal
agencies havinlg programs affectinq the coastal zone, in
carrying out the purposes o,f this title.

Section 303(4) of the CZMA.

Section 303{2) of the CZMA.

~~ Davis v. Michigan DeDartment of Treasua,
489 U.S. 803,809 (1989) .

~~ section 307(c) (3) (A) ot the CZMA.
S 930.130(a) .

~ AlI.2 15 C.F.R.

118. ~~ 15 C.F.R. S 930.121(a) .

119. ~,U 15 C.F.R. S 930.121(b) .

120. ~.. 15 C.F.R. S 930.121(c).

121. ~,u. 15 C.F.R. S 930.121(d).

122. ~~ 15 C.F.R. S 930.121.

123. ~~ 15 C.F.R. S 930.122.

124. .s,.u. sections 302 and 303 of the CZMA.
S 930.121(a) .

.s.u i.l.I2 15 C. F. R.
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~ set:tions 302 and 303 of the CZMA.

Previo1Js consistency appeal decisions have found that
activi't.ies satisfying Element 1 include oil and gas
exploration, development and production; the siting of
railwa:( transportation facilities; and the construction of a
commer(:ial marina, as well as the construction of a food
market.

The se(:tions of the CZMA primarily identified by the City
are: 1:he national inter,est in the effecti ve management ,
benefi(:ial use, and development of the coastal zone; the
nationc'l interest in sta'tes exercising their full authority
to devl!lop water use prol;rams for the coastal zone throuqh
cooperiitive efforts with federal and local qovernments; the
national policy for developinq coastal zone resources; and
the na~~ional obj ecti ve f,:)r state coastal management proqrams
to pro~~ide priority consideration for coastal-dependent
uses. Appellants' Initial Brief at 66-67, 69-70; citing
sectioJ;ts 302(a), 302(i), 303(1) and 303(2)(D) of the CZMA.

The Ci't.y argues that the project will develop a coastal zone
resourl::e to its most benleficial use: water tor human
consumJption, and that this project will provide a
desperi!tely needed, esse:rltial public service to southeastern
Virginla. ~ Appellants' Initial Briet at 67-69. The city
argues that Virginia sta't.e law and u.s. Supreme Court
decisil:)ns recognize the importance of maintaining sate and
adequa.~e water supplies. ~. at 68. The U.S. Supreme Court
has re.::ognized that " (d] 'rinking and other domestic purposes
are the highest uses of 1W'ater." ~. , citing Connecticut v.
Massac:husetts, 282 U.S. 660 (1931) .

129. The City maintains that its project will promote further
develo'pment of the coast.al zone, includin9 numerous vital or
benefi.cial coastal-depen,dent uses in the southeastern
Virginia coastal zone, s'uch as recreation, ports and
transp.ortation, and national defense. Appellants' Initial
Brief at 67; Appellants' 7/28/92 Brief at 35.

130. ~ State's Initial Brief at 39. The State asserts that
there i. no support in the CZMA, the regulations or prior
decisions for the City's argument that a beneficial use ot a
resource is development of the resource. 1Q. at 39-40.

131. ~. at 40; State's 7128192 Brief at 27, citing Decision and
Findings in the Consistency Appeal of John K. DeLy.er,
(DeLyser Decision), February 26, 1988, and Decision and
Findings in the Consistency Appeal of the Asociaci6n de
Propietarios de Los Indios, (Los Indios Decision), February
19, 1992.



73

~~, e.a., Letter of Ronald J. Wilson, Of Counsel, Sierra
club Legal Defense Fund, Inc., to Ms. Mary Gray Holt,

Attorney-Advisor, NOAA, March 20, 1992, AR 75.

~~ Los Indios and DeLyser Decisions.

135. I;~.

~u Decision and Findings in the Consistency Appeal ot
C:hevron U.S.A., Inc., (Chevron Destin Dome Decision),
January 8, 1993, at 7.

~~ lS C.F.R. S 930.121(b).

139. ~U Decision and Fi:ndings in the Consistency Appeal of
Texaco, Inc., (Texalco Decision) , May 19, 1989, at 6.

T:he record of this ,appeal indicates that several state and
f,ederal resource aqlencies have characterized the Corps' NEPA
a'nalysis as inadequ;ate and outdated, and FERC's NEPA
analysis as inadequiate. This is discussed further below.

15 C.F.R. S 930.121(b) .~ Decision and Findings in the

C'onsistency Appeal ~of Chevron U.S.A. , Inc. , (Chevron Destin
D,ome Decision) , Jan'~ary 8, 1993, at 8.

F,or the purposes of my CZMA analysis, there is adequate
information in the :t"ecord of this appeal to assess the
effects of the projl!ct on coastal resources and uses. The
r'ecord of this appei!l contains significant new information
w:tlich has been developed or become available since the Corps
c'ompleted its envirl:)nmental analysis of the project. In May
1992, the North Car4:)lina Striped Bass Study Management Board
relea.ed its report on striped bass and discussed low flows,
striped bass needs ;!nd water quality. The Roanoke River
Water Flow Committee released four reports on river flows
and their effects OJr1 resources. North Carolina, and the
U.S. Geological Sur.~ey (USGS), in concert with the
Albemarle-Pamlico E:stuary Study (APES), have produced new
information on Roan4:)ke River water quality. The record of
ttlis appeal also colr1tains new information on coastal use.
wtlich may be affected by the City's project. The City made
available additional information relevant to the individual
and cu:mulative impal:ts of a 60 mgd withdrawal on water flows
and coastal resourclBs and uses. The sufficiency of
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information for my CZMA analysis does not mean, however,
that this information would be sufficient for other
purposes.

143. The Roanoke River Water Flow Committee (Flow Committee) ,
which consists of representatives of state and federal
agencies and university scientists, described the river as
the largest intact, and least disturbed, bottomland forest
ecosystem remaining in the Mid-Atlantic Region. Roanoke
River Water Flow Committee Report for 1991-1993, November
1993 (1993 Flow Committee Report) , at 3, State's 2/15/94
Brief, App. Vol. 1994-4, Supplemental AR 15.

144. The Corps states that these three dams are operated
primarily for peak power production. Norfolk District Corps
of Enqineers Final Supplement EA, December 21, 1988, (1988
ND SEA), at 2, Appellants' Initial Brief, App. I at 204,
AR 7. In its comments on the Corps 1988 ND SEA, the North
Carolina wildlife Resources Commission (NCWRC) states that
Kerr Reservoir is operated primarily for flood control as
well as hydropower operation. Letter from Richard B.
Hamilton, Assistant Director, NCWRC, to Col. Joseph J.
Thomas, NO Corps, August 3, 1988, at 2, State's Initial
Brief, App. IV, Tab 60, AR 29d.

145. The Corps releases water from Kerr Reservoir tollowinq the
Kerr Reservoir guide or rule curve, which is tied to water
elevations. Most releases except those to meet contractual
obligations for the sale of energy are made so that certain
flows will be achieved at Roanoke Rapids Dam.

Memorandum of Understanding for Rerequlation of Auqmentation
Flows for Fish from John H. Kerr Reservoir. Appellants'
Initial Brief, App. I at 825, AR 8. The 1971 MOU avoided
the paperwork needed to establish annual a9reements tor
auqmentation releases. Under the 51-day tlow auqmentation
regime, the Corp. and VEPCO supplemented the 2,000 ct. ba.ic
minimum release with water trom Kerr Reservoir sufficient to
maintain a minimum stage of 13 teet (about 6,000 cts) at
Weldon. The auqmentation period generally wa. trom April 26
throu9h June 15, provided storage tor auqmentation tlow. wa.
available in Kerr Reservoir.

In 1988, the Flow Committee was formed to investigate flows
below Roanoke Rapids Dam and to suggest improvements for
striped bass and other downstream resources. In Auqust
1988, after negotiating with the Corps and VEPCO, the Flow
Committe. recommended a new tlow regime, which the Corps and
VEPCO voluntarily implemented on a trial basis. Instead of
51 days ot auqmented releases, the Comaittee proposed a
76-day auqmentation period, trom April 1 to June 15.
Instead ot the steady minimum river stage of 13 teet, the
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Flow Committee proposed minimum, maximum and target flows.
The Flow Committee recommended a minimum flow in early April
of 6,600 cfs, with a target flow of 8,500 cfs. The minimum
augmented flow would then be reduced to 4,000 cfs by early
to mid-June, with a target flow of 5,300 cfs. This regime
is referred to as the 76-day flow regime. The Corps (on
February 25, 1994) and VEPCO (on February 2, 1994) agreed to
implement the 76-day flow regime through the year 2000. The
Corps states that, as has been the case since 1971, the
regime cannot be met under certain conditions.

148. Table 1 summarizes the Roanoke River and striped bass water
fl.ow regimes (flow measurements have an accuracy of five
percent):

Table 1

Roanoke River/StriDed Bass Water Flow Reaime§

Striped Bass Flows

FERC
Minimum
1,000 cfs
1,000
1,000
1,500
1,500
2,000
2,000
2,000
2,000
2,000
2,000
2,000
1,500
1,000
1,000

1971 MOO
51-da:i

Flow Com:mitte.
76-da~*

January
February
March
Aprill-15
April16-30
May 1-15
May 16-31
June 1-15
June 16-30
July
August
September
October
November
December

2,000 cfs
5,700
5,700
5,700
5,700

8,500 cts
7,800
6,500
5,900
5,300

(5,300)**

* Flow Committe. 76-day (addition tor 90-day) experimental

tlow reqime, includinq upper and lower limits:

Lower
Limit

Target
Release

Upper
Limit.

6,600 cfs
5,800
4,100
4,400
4,000

(4,000)

8,500 cfs
7,800
6,500
5,900
5,300

(5,300)

13,700 cts
11,000

9,500
9,500
9,500

(9,500)**

Aprill-15
April16-30
May 1-15
May 16-31
June 1-15
{June 16-30)
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** (Proposed extension to create a 90-day flow regime.

The Corps stated:

We do not propose to include the period of June
16-30 in the new flow regime, per se; however,
Virginia Power Company has verbally agreed, as a
good faith partner, to operate its Roanoke Rapids
Hydro Plant during that period to provide the
above flows when possible. During that time ot
year, there is no storage to guarantee that these
flows can be met. However, there is a good chance
that these recommended flows can be maintained
from minimum discharges from hydro-electric power
commitments at John. H. Kerr Dam.

~ Letter from William Re Dawson, PeE., Chiet, Enqineerinq
Division, WD Corps, to Fred A. Harris, Chiet, Division ot
Boating/Island Fisheries, NCWRC, January 3, 1994, State'.
2/15/94 Brief, Appe Vole 1994-1, Tab 23, Supplemental AR 12.

VEPCO agreed to continue its part in implementing the 76-day
flow regime and offered qualitied support tor the proposed
June 16-30 extension of the flow auqmentation regime.
Letter from WeRe Cartwright, Vice President, Fossil and
Hydro, Virginia Power, to Cole George L. Cajigal, WD Corps,
February 2, 1994, State's 3110194 Briet, Vol. 1994-5,
Appe Tab 64, Supplemental AR 23.

The North Carolina Division of Marine Fisheries (NCDMF)
recommended that the flow models used by the Corps and the
City be recalculated to evaluate the impact of the project
on the 76-day flow regime. Letter from William T. Hogarth,
Director, NCDMF, to Col. J.J. Thomas, ND Corps, Auqust 1,
1988, at 4, Appellants' Initial Brief, App. I at 755, AR 8.
The National Marine Fisheries Service (NMFS) has repeatedly
stated that the City's project should be evaluated aqainst
the 76-day flow reqime, and not the 51-day regime which NMFS
considered inadequate. ~, ~., Letter from Andreas
Mager, Jr., Acting Assistant Regional Director, Habitat
Conservation Division, NMFS, to Col. Joseph Thomas, NO
Corps, Auqust 2, 1988, (1988 NMFS Letter), State's Initial
Brief, App. Vol. IV, Tab 59, AR 29d. Furthermore, NMFS
stated to the Corps:

This apparent change in position should not be
interpreted as a recommendation ot denial. Our
only reason tor requesting the model reevaluation
ot the City's withdrawal against the revised tlov
regime is to ensure that the striped bass stock.
are not impacted in some unexpected manner.



77

In 1993, NOAA (of which NMFS is a part) , in its comments on
the FERC environmental assessment (EA), characterized the
Corps' 1983 and 1988 environmental analyses, upon which FERC
relied, as "out-dated NEPA documents." ~ Letter from
David Cottingham, Director, Ecology and Conservation Office,
NOAA, to Lois Cashell, Secretary, FERC, September 17, 1993,
(NOAA Comments on FERC draft EA) , State's 2/15/94 Brief,
App. Vol. 1994-1, Tab 3, at 4, Supplemental AR 12. NOAA
pointed out that FERC's draft environmental analysis (EA)
failed to address the findings and recommendations of the
North Carolina Striped Bass Study Management Board. 1Q.
NOAA stated that the findings and recommendations of the
Board, in contrast, are based on current literature. 1Q.

NOAA also stated that FERC did not adequately address th.
cumulative effects of the project. NOAA repeated its
earlier concern that the Corps' analysis ot the project's
individual and cumulative impacts on fishery resources is
inadequate. NOAA Comments on FERC draft EA at 11. NOAA
also criticized the FERC draft EA as inadequate in not
considering water flow effects on striped bass throughout
the year. ~. at 13-14. Finally, NOAA suggested changes in
the flow augmentation regimes, including a possible "annual"
flow regime as discussed below. ~ NOAA Comments on FERC
draft EA at 12-14. NOAA also suggested that the Corps'
control of water flow under the Kerr Reservoir Rule and
FERC's control of water flow through its license to VEPCO
should also be examined. NOAA Comments on FERC draft EA at
12.

The North Carolina Wildlife Resources Commission (NCWRC) has
suggested to the Corps that a 365-day, or annual, flow
regime be developed. The Corps stated that intricata
studies would b. required to develop thi. ra9ima and that
the Corps would assist the NCWRC in developin9 thesa
studias. Letter from William R. Dawson, P.E., Chi.f,
En9inaarin9 Division, WD Corps, to Fred A. Harris, Chiaf,
Division of Boating/Island fisheries, NCWRC, January 3,
1994, Statal. 2115194 Brief, App. Vol. 1994-1, Tab 23,
Supplemental AR 12. For future years (beyond 1994), VEPCO
proposes an examination of alternate flow management
strategies, such as one based on water temperatures. Letter
from W.R. Cartwright, Vice President, Fosail and Hydro,
Virginia Powar, to Col. Georga L. Caji9al, WD Corpa,
February 2, 1994, State's 3/10/94 Briaf, App. Vol. 1994-5,
Tab 64, Supplemental AR 23.
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The record shows that adoption of an annual flow regime
would require substantial modification of VEPCO's FERC
license and changes in the Corps' operation of Kerr
Reservoir. VEPCO's FERC relicensing is a reasonably
foreseeable activity. Based upon the record of this appeal,
however, I am persuaded that the nature of the coastal
impacts of VEPCO's relicensing under FERC are not reasonably
foreseeable and I decline to speculate as to the terms of
VEPCO's hydropower operations after the year 2001. I am
also persuaded that changes in the Corps' operation of Kerr
Reservoir necessary to implement an annual flow regime are
not reasonably foreseeable at this time. I am therefore
unable to assess the impacts of the City's withdrawal
against the Corps' and VEPCO's implementation of an annual
flow regime.

151. In 1976, 1977 and 1981, the Corps was unable to store enough
water to release a minimum of 6,000 cfs when needed during
the striped bass spawning periods. ~ Final Coordination
Act Report tor Hampton Roads Areas Water Supply Study, FWS,
August 1984, at 8, Appellants' Initial Brief, App. I at 710,
AR 8. The NCWRC commented to FERC, stating:

Inadequate storage in Kerr Reservoir has resulted
in discharges less than the targeted rate tor
portions ot the spawning season. Storage
reallocation in Kerr Reservoir by Virginia Beach
will certainly not assure that tlows into the
river will be met, especially during critical
periods when intlow into Kerr Reservoir may be
abnormally low.

Memorandum from Richard B. Hamilton, Assistant Director,
NCWRC, to Lois Cashell, Secretary, FERC, October 20, 1993,
at 3, State's 2/15/94 Brief, App. Vol. 1994-1, Tab 16,
Supplemental AR 12.

152. ~ Roanoke River Water Flow Committee Report, February
1989, (1989 Flow Committee Report), at 125, Stat.'. Initial
Brief, App. Vol. IV, Tab 57, AR 29d.

Wilminqton Dl.trict Corps of Engineer. Final FONSI, January
13, 1984, (1984 WD FONSI) , at 1, Appellants' Initial Brief,
App. I at 157, AR 7.

Bales, J., Strickland, A., and Garrett, R., "An Interim
Report on Flows in the Lower Roanoke River, and Water
Quality and Hydrodynamics of Albemarle Sound, North
Carolina, October 1989-April 1991," USGS and APES, 1993,
(Bales Report), State's 3/10/94 Brief, App. Vol. 1994-5,
Tab 66 at 1, Supplemental AR 23. The Bales Report was
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~ 1984 WD FONSI at 1.

State's Objection Letter at 3.

Under the agreed upon 76-day flow regime, or the proposed
90-day flow regime, the smallest acceptable range ot flows
(May 1-15) is between 4,700 cfs and 9,500 cts, a range ot
4,800 cfs. The allowable rate of fluctuation within this
range is 1,500 cfs per hour, more than 15 times the amount
of the City's proposed maximum withdrawal.

~ "Analysis of Combined Effects of Virginia Beach
Withdrawal and Other Future Consumptive Uses," Virginia
Beach Department of Public Utilities, January 1991,
Appellants' Initial Brief, App. at 1025-1078, AR 8. The
City modeled its project in combination with other tuture
uses, as recommended by federal and state resource agencies.
~. at 1028. The City's modelin9 tound that 5,700 acre-teet
of the City's storage in Kerr Reservoir (56 percent ot its
10,200 acre-teet) would replace all lost days ot augmented
flows in all but two years, when either 7,660 acre-teet or
7,180 acre-teet was needed. ~. at 1036-1039. The City
state. that the need tor 7,660 or 7,180 acre-teet is
probably an overstatement, however. ~ Appellants' Initial
Briet, tootnote 62, at 101-102.

The Corps, USGS, and the National Weather Service (NWS)
reviewed the City's model and commented favorably. ~
Norfolk District Corps of Engineers Supplemental Statement
of Findings, December 21, 1988, (1988 ND SSOF), at 8,
Appellants' Initial Brief, App. I at 231, AR 7; 14.,
at 210, 239 (Corps) ; Review Comments on Virginia Beach
Hydrologic Model prepared by USGS, June 1, 1988,14., App.
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164. .sn "Analysis of Combined Effects of' Virqinia Beach
Withdrawal and other Future Consumptive Uses," Virqinia
Beach Department of Public Utilities, January 1991,
Appellants' Initial Brief, App. I at 1025-1078, AR 8;
Appellants' Initial Brief at 77-82.

~, §..,..,g., Appellants' Initial Briet at 79-80, Appellants'
7/28/92 Brief at 117-121, Appellants' 2/15/94 Briet at 7-8.

166. The North Carolina Striped Bass Study was undertaken
pursuant to Section 5 of the Atlantic Striped Bass
Conservation Act (ASBCA) , P.L. 100-589. Section 5 of the
ASBCA mandated that the FWS, in consultation with NOAA/NMFS,
conduct a study of factors affecting the decline of striped
bass in the Albemarle Sound and Roanoke River Basin. The
North Carolina Striped Bass Study Management Board was
established to assist the FWS and NOAA in conducting the
Study. Section 5(a) (5) of the ASBCA specified that the
Study should

...obtain additional bi
understand the siqnifica
flows, and other factors
striped bass populations
Roanoke River Basin and,
ettective course ot acti
important stocks ot stri

The Board included representatives from FWS, NMFS, NCDMF,
NCWRC, Vir9inia Department ot Natural Re.ource., and the
Corps Wilmin9ton District. The Board wa. quided in it.
deliberations bya Scientific Advisory Committee. The
ReDort to Conar8ss consists of three parts: the Report of
the Director of the FWS (Director's Report), the concurrence
of the NMFS, and the Report ot the North Carolina Striped
Bass Study Management Board (Board Report). a.. AR 120.

olo9ical information to
nce of fishin9, water

in the decline of the
in the Albemarle Sound-
if feasible, develop an

on for restorin9 the.e
ped bass.
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167. Report of the North Carolina Striped Bass Study Management
Board (Board Report) at 14, (one of three sections in the
Report to Congress) .In its public hearing comments on this
appeal, the NCDWR states that by the year 2010, North
Carolina projects that consumptive water use in the Roanoke
River Basin will increase by 90.2 mgd without this project.
Comments of the NCDWR, AR 105. The City takes issue with
other projections of future consumptive water use. ~
Appellants' 7/28/92 Brief at 117-121, City's Reply Comments
on FERC draft EA at 47-51; Appellants' 3110/94 Brief at 1-3.

168. ~ Board Report at 34. The City argues that the Corps'
prediction includes some data on total water use in addition
to net or consumptive water use, and is therefore too high.
~ Appellants' 7/28/92 Brief at 117-121. The Corps'
prediction does not include increased net water consumption
below Kerr Reservoir. However, in a draft report prepared
by the North Carolina Division of Water Resources (NCDWR)
for the North Carolina Striped Bass study Management Board,
the NCDWR projected a 124 mgd increase in consumptive water
use in the entire Roanoke River basin by the year 2010,. .au
Appellants' 3/10/94 Brief at 2, Appellants' 2/15/94 Brief,
App. Vol. 1, Tab. 12, Supplemental AR 6; "Roanoke River
Basin Water Use Investigation," NCDWR, June 1991, State's
Initial Brief, App. Vol. V, Tab 92, AR 2ge. This estimate
of future consumptive use in the entire Roanoke River basin
is less than the Corps' prediction. Without explanation,
the State says that the data contained in the 1991 NCDWR
draft report is both incorrect and long superseded, and
urges adoption of the Corps' prediction (also made in 1991)
as a consumptive use figure. State's 3/10/94 Brief at 3.
Furthermore, the record indicates that the State may limit
future withdrawals from the Roanoke River depending on the
river's capacity to assimilate wastes.

VEPCO is required to maintain minimum flows, and the Corps
and VEPCO implement flow auqmentation reqimes (subject to
limitations).

The Corps stated that the Flow Committee's 76-day reqim.
would be somewhat easier to meet than the Sl-day reqim.,
because lowerinq the minimum flow durinq the latter part of
the auqmented flow period more than compensates for raisinq
the minimum flow in April. ~ 1988 NO SSOF at 9.

S§A Bales Report at 13-17, 59.

~ State's Initial Briet at 57; Memorandua trom Richard B.
Hamilton, Assistant Director, NCWRC, to Kenneth E. Baker,
Fossil' Hydro Support, Virqinia Power, September 10, 1990,
at 2, State's Initial Brief, App. Vol. IV, Tab 71, AR 29d;
1991 Flow Committee Report at 75. The NCWRC stated:
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The anadromous fishes of the Roanoke River include
the alewife, the American shad, the white perch,
and the striped bass. Of these, the striped bass
is, by far the most important (economically) as
well as the most glamorous --although these facts
should in no way detract from the equal need for
protection of the other species.

"The Minimum River Discharges Recommended tor the Protection
of the Roanoke River Anadromous Fishes," NCWRC, 1960, at 1,
Appellants' 7/28/92 Brief, App. Vol. 2, Tab 15, AR 138c.

173. ~ State's Initial Brief at 5, 56-580 Different State
agencies have commented on the project. In 1988, the NCWRC
concluded that removal of 60 mgd is likely to cause sever.
damage to striped bass in the Roanoke River. ~ Letter
from Richard B. Hamilton, Assistant Director, NCWRC, to Col.
Joseph J. Thomas, ND Corps, August 3, 1988, State's Initial
Brief, App. Vol. IV, Tab 60, at 4, AR 29d.

The North Carolina Department of Environment, Health and
Natural Resources (NCDEHNR) , and its predecessor, th. North
Carolina Department of Natural Resources and Community
Development (NCDNRCD) have also commented on the project.
In 1983, the NCDNRCD modeled expected low flows of a 60 mqd
withdrawal and found that the effects of a 60 mqd withdrawal
are fairly minor on both lake levels and stream flow. More
recently, however, the NCDEHNR stated that the City's
planned withdrawal of up to 60 mqd will have siqnificant
adverse impacts on Roanoke River striped bass.

Divisions of the NCDEHNR have commented on the project. The
NCDEHNR includes the Division of Karin. Fisheries (NCDMF),
the Division of Water Resources (NCDWR), the Division of
Environmental Kanaqement (NCDEM) and the Division of Coastal
Kanaqement (NCDCM). The NCDMF stated that the planned
withdrawal of 60 mqd will have a siqnificant lonq-tera
neqative impact on striped bass in the Roanoke River and
Albemarle Sound. Letter from William T. Hoqarth, Director,
NCDKF, to Col. J.J. Thomas, ND Corps, Auqust 1, 1988, at 3,
Appellants' Initial Brief, App. I at 755, AR 8. A 1978
study of the North Carolina Division of Environmental
Management (NCDEM) reported that "the potential for overall
development, fishery maintenance, and water quality
conditions on the lower Roanoke River are directly related
to the minimum flow requirements." "Second staqe
Preliminary Analysis ot Withdrawals from the Roanoke River
and the Chowan River tor Water Supply in the Hampton Roads
Area," NCDEM, Auqust 1978, at v, Appellants' Initial Brief,
App. IV at 3365, AR 14. More recently, the NCDEM expressed
opposition to the City's project.
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~~ State's Initial Brief at 49.

175. Annual striped bass landings decreased from about 15-20
million pounds during the mid-1960s and early 19705 to less
than 300,000 pounds during the late 19805, a decline of more
than 80 percent in 20 years. Bales Report at 4, citing
Manooch and Rulifson, 1989.

In 1988 the NCWRC stated that fishing pressure on this
striped bass fishery may be inordinately high, and that
"[r]ecreational fishermen feel as though they are being
treated unfairly by being limited to three fish per day
while commercial fishermen may take unlimited numbers during
the commercial season." Letter from Charles R. Fullwood,
Executive Director, NCWRC, to Hon. Walter B. Jones,
Chairman, House Committee on Merchant Marine and Fisheries,
March 17, 1988, Appellants' 7/28,192 Brief, App. Vol. 2,
Tab 30, AR 138c. The NCWRC stated further: "The Division
of Marine Fisheries has not heeded our requests durinq
recent years to implement meaningful conservation
regulations and continues to allow what we believe to be an
unacceptable level of commercial striped bass harvest.- 14.

~ Report of the Director of the FWS (Director's Report) at
3-4 (one of three parts contained in the ReDort tg
Qonqress) ; Bales Report at 4-5; Emerqency Striped Bass
Research Study Report for 1990, t~S and NMFS, April 1992
(ESBS 1990), Appellants' 7/28/92 Brief, App. Vol. 1, Tab 7,
at 1, AR 138b.

178. The record of this appeal indicates the following details of
the striped bass life cycle occurring within the Roanoke
River and Albemarle Sound. ~ Ala2 Roanoke River Water
Flow Committee Report, February :L989, (1989 Flow Committee
Report), at 51, State's Initial Brief, App. Vol. IV, Tab 57,
AR 29d. Striped bass inhabit Albemarle Sound for much of
their life histories, migrating \IP the Roanoke River during
the annual spring spawning season (mid-April through mid-
June). Board Report at 16. The striped bass spawn between
River Mile (RM) 78 and RM 137, with spawning centered at
Weldon (RM 130) just downstream from the Roanoke Rapids Dam.
"Albemarle-Pamlico Estuarine System, Analysis of the Status
and Trends," (April 1991), NMFS <=omments, Attachment,
AR 52g.

Large water flow. attract striped bas. upstream to .pawn.
The first of the adult striped bass be9in ascendin9 th.
river in late March. Most of the spawnin9 stock ascend. the
river between mid-April and mid- to late May. Spawnin9
occurs in water temperatures rangin9 from 13.C to 21.'.C,
with a peak spawning temperature at 16.'.C. Ninety percent
of spawning occur. between 15.4.<= and 20.3.C. ~. Thus,
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Striped bass eggs are released in open waters of rivers
where they are fertilized. Water hardening of the eggs
occurs in a few hours. The eggs require adequate current
for suspension in the water column. The fertilized eggs are
transported downstream and the incubation period ranges from
29 hours at 23.9°C to 80 hours at 12.2°C. ~. Newly
hatched larvae are totally dependent upon water flow for
transport and timing of arrival to the brackish water
nursery grounds where feeding is initiated. The nursery
area includes the Roanoke delta around the Cashie River, and
the western Albemarle Sound. While larval development is
dependant upon water temperature, active feeding begins
about 10 days after hatching. Prey for striped bass larvae
include small zooplankton crustaceans, primarily copepodid
copepods and Bosmina. The zooplankton food source is also
dependent on water flow for transport and timing of arrival
to the nursery area. ~.

179. The water flow needs of striped bass in the Roanoke River
have been studied beginning with the planning of Kerr
Reservoir in the late 1940s. ~, .I..z..9:., "The River
Discharges Required for Effective Spawning by Striped Bass
in the Rapids ~f the Roanoke River of North Carolina,"
NCWRC, December 1, 1959, Appellants' 7128192 Brief, App.
Vol. 1, Tab 14, AR 138b. The NCWRC articulated the
importance of Roanoke River water flow on the striped bass
life cycle, in particular, on post-spawning events such as
downstream egg transport, larval transport, and food supply
transport. The following NCWRC comments to the Corps in
1988 detail the importance of water flow on striped bass:

Prior to actual spawning season, high flow rates in the
Roanoke River in March and early April serve as an
attractant tor mature striped bass. High discharges
enable spawning age fish to easily locate the mouth of
the river and spawning areas. High flow rates probably
also influence spawning fish to ascend the river more
quickly by helping fish orient to the proper direction
to move as they swim against the current. Thus
concentrations for fish in the lower end of the river
system and western Albemarle Sound are reduced, thereby
reducing their vulnerability to commercial fishing
pressure. Recently analyzed data also indicate that
high flow. in early spring and late winter were related
to the formation of strong striped ba.. year cla..e.
and successful reproduction in these year. prior to
1976 before the population declin.. It i. suspected
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Suitable river flows are as critical for downstream
transport of striped bass eggs and larvae as they are
for successful spawning. While striped bass eggs are
near neutral in buoyancy when hardened, they are still
more dense than water, especially as they near
hatching. Sufficient flows must be maintained to
suspend the developing eggs and larvae as they are
transported downstream to the nursery area until the
larvae are able to maintain their position in the water
column. If the relatively high flows are not
maintained, both eggs and larvae will drop out of
suspension to suffocate in the bottom silt.

Suitable flows are also important in determining
zooplankton prey abundance for larvae in the nursery
area. When the larval yolk sac is depleted the young
fish must have food available or starve. Flows are
critical in controlling the timing at which these
larvae arrive at any area that contains dense
zooplankton populations so they can initiate feeding.

Letter from Richard Be Hamilton, Assistant Director, NCWRC,
to Cole Joseph Je Thomas, ND Corps, Auqust 3, 1988, State's
Initial Brief, Appe Vole IV, Tab 60, at 2-3, AR 29de

180. The Flow Committee stated to the Corps in 1988 the
importance of river flow to the striped bass fishery: "The
Committee concludes that the quanitity of water passinq
throuqh the Roanoke River system between March and June of
each year has a siqnificant effect on striped bass and other
natural resources downstream." Letter from Recommendation
Subcommittee, Roanoke River Water Flow Committee, to Col.
Joseph J. Thomas, NO Corps, Auqust 4, 1988, State's Initial
Brief, App. Vol. IV, Tab 61, at 4, AR 29d. The Flow
Committee made several statements as to the effects of low
flows on striped bass. The Flow Committee stated in its
first report:

The occurrences of extreme high or low flows also
make it difficult to determine a flow level or
range of flows that are acceptable to spawning
fish. To try and isolate a range of flow. thought
to be acceptable, it was decided that this range
should occur for 50' of the time and be centered



86

around the median flow; that is, within the 25 and
75 percentile of flows. In other words, the
bottom 25 percent (low flows) and the top 25
percent (high flows) were not considered to be
representative of the best flow conditions of
spawning or subsequent life stages. Obviously,
this selection of the quartiles was arbitrary and
it is possible that a broader or narrower range
would provide a more optimal flow regime.

1989 Flow Committee Report at 66. The Flow Committee made
the following statements in the Executive Summary of its

1989 Report:

Extremely low water releases have neqatively
impacted the survival of younq striped bass and
perhaps other anadromous species, created
unsuitable nestinq and broodinq habitat tor
waterfowl [and] compounded effluent problems tor
industries and municipalities.

...
A combination of factors includinq flow requlation
on the lower Roanoke River, deterioratinq water
quality, and heavy fishinq pressure on immature
fish has taken its toll on the [striped bass]
population as evidenced by extremely poor juvenile
production.

(I]t is clear that one of the major forces
influencing the aquatic environment and,
therefore, striped bass stocks is water flow.
Water flow affects striped bass in all facts of
its complex life history.

1989 Flow Committ.. Report, Executive Summary.

The Flow Committee recommended that the existinq 51-day flow
regime be replaced by an experimental 76-day flow reqime in
order to further assess the relationship between the release
of impounded water and striped bass recruitment. After the
implementation of the 76-day experimental flow reqime, the
Flow Committee continued to investigate the improvement of
flows below Roanoke Rapids Dam for striped bass and other
downstream resources. A second report of the Flow
Committee, which examined data from sprinqs of 1988 and
1989, was issued in April 1990. Roanoke River Water Flow
Committee Report tor 1988 and 1989, April 1990 (1990 Flow
Committee Report); State's Initial Brief, App. Vol. VI, AR
29t. A third report, which examined 1990 data, was issued
in Auqust 1991. Roanoke River Water Flow Committee Report
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for 1990, August 1991 (1991 Flow Committee Report) ; State's
Initial Brief, App. Vol. VII, AR 29g. A fourth report, the
most recent report of the Flow Committee to date, examined
data from 1991-1993 and was issued in 1993. In that 1993
report the Flow Committee concluded that the 76-day flow
regime, in concert with other management actions, benefitted
striped bass recruitment. 1993 Flow Committee Report at 83.

In October 1993, the Flow Committee recommended a 90-day
flow regime. 1993 Flow Committee Report at 83; letter from
J. Merrill Lynch, Chairman, Flow Committee, to Charles
Fullwood, Executive Director, NCWRC, October 1, 1993,
State's 2115194 Brief, App. Vol. 1994-1, Tab 21,
Supplemental AR 12. The Flow committee used the otolith
aging technique (counting rings on the earbone ot larval
striped bass) in concluding that the 1990, 1991 and 1992
year classes ot striped bass had spawning windows ot 91
days, 80 days and 99 days, respectively. 1993 Flow
Committee Report at 232-234. The Flow Committee also
recommended the adoption of an annual tlow regime. ~.
at 84. The Flow Committee stated:

[N]atural resources of the lower Roanoke River
Basin and Albemarle Sound (which receives much ot
its freshwater inflow from the Roanoke) are best
managed within the context of a flow regime that
approximates as closely as possible a
pre impoundment hydrography. No riqorous
scientific analysis is required to support or
document this ecologically defensible position.

l.d.. at 83.

The significance of low flows on the striped bass fishery is
further substantiated by the work of the North Carolina
Striped Bass Study. The Study was not designed to address
site-specific case-by-case project development impacts such
as the City's project. ~ Letter from James w. Pulliam,
Jr., Re9ional Director, FWS, to Kenneth E. Baker, Fossil and
Hydro Support, VEPCO, November 26, 1990, Appellants' Initial
Brief, App. I at 922-924, AR 8. However, many of the
findin9s of the Study are relevant to this appeal. The
North Carolina Striped Bass Study was designed, in general,
to assess the depleted condition of the Roanoke River
striped bass fishery, and develop recommendations to enhance
this resource. The North Carolina Striped Bass Study
Management Board's work was released in May 1992 while the
work of the Flow Committee was on9oin9. Specifically, the
North Carolina Striped Bass Study Management Board (Board)
indicated that there were several reasons tor the decline in
the striped bass fishery, includin9 reduced water flow. ~
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Board Report at 33-37; State's Initial Brief at 49.
Board stated: The

Analysis of existing data document a relationship
between high (>10,000 cubic feet per second-cfs)
and low «5,000 cfs) flows and larval
distribution, feeding and the subsequent juvenile
abundance index (JAI) .Extremes of flow can
result in improper timing of larval arrival to
suitable nursery areas, with resultant increased
mortality and observed low JAI.

Board Report at iii; ~ ~ Board Report at 38, 39, 41.

The Board recommended that in order to enhance the striped
bass resource "[a] moratorium on additional wastewater
discharges and consumptive water withdrawals should be
implemented in the Albemarle/Roanoke system until a
comprehensive basinwide water study is completed for th.
system." Board Report at 41. As previously stated,
however, the Flow Committee's subsequent 1993 report
concludes that no rigorous scientific analysis is requir.d
to support or document the position that Roanok. River
resources are best managed within the context of a flow
regime that approximates as closely as possible a
pre impoundment hydrography. While this study may be
necessary for the more general purpose of enhancing the
striped bass fishery, as I stated above, the record of this
appeal contains sufficient information for me to evaluate
the individual and cumulative impacts of this project for
CZMA requirements.

Both NMFS ana FWS have expressed support tor the substantive
findings ana conclusions ot the Flow Committee ana the North
Ca.rolina striped Bass Study Management Board. a.. NaAA
Comments on FERC aratt EA; FWS Comments on rERc draft EA.
In commentinq on the Corps 1983 EA ana raNsI tor the
project, NMrs stated: "The National Marine risherie.
Service (NMrS) has reviewed the subject document and concurs
with your rindinq ot No Siqniticant Impact." Letter trom
Ruth Rehfu., Branch Chiet, NMFS, to Col. Ronald Hudson, NO
Corps, December 22, 1983, Appellants' Initial Brief, App. I
at 690, AR 8. However, NMFS stated to the Corp.:

While we realize that the analysis presented in
the assessment indicates that the project will
have minimal impacts to spawnin9 striped bas., we
are ot the opinion that even this small loss could
be eliminated. Perhaps it would even b. po..ible
to enhance the releases tor this specie..
Theretore, we reiterate our earlier reque.t that a
group at state and federal resources agencie.,
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including the North Carolina Division of Marine
Resources, be formed to review this situation and
recommend an appropriate release schedule to
protect, and perhaps enhance, this resource.

~. NMFS focused on eliminating the small impacts of the
project on striped bass. These comments foreshadow the Flow
Committee's formation. Both NMFS and FWS have emphasized
the importance of low flows on striped bass.

181. ~ 1988 NO SSOF at 3-7; 1988 NO SEA at 3-5, 7-10.

182. The City states:

Analyses performed by the city and by its
fisheries: consultant indicate that the [Flow]
Committee's conclusions are not reflected in
historicall data for the stock, and that the
analyses presented by the Committee as a basis for
those conclusions are seriously flawed. Moreover,
there is no scientific basis for the flow regime
recommended by the Flow Committee in Auqust 1988.

Leahy, T, "Potential Causes for the Decline of the Roanoke
River Striped Bass Stock," Virginia Beach Department of
Public Utilities, April 1991, Appellants' Initial Brief,
App. III at 2813, AR 13. ~ li.i.Q Leahy, T, "Reviewof
'Roanoke River Water Flow Committee Report for 1991-93',"
Virginia Beach Department of Public Utilities, March 1994,
Appellants' 3/10/94 Brief, App. Vol. 1, Tab 1, Supplemental
AR 19.

The City argues that the Flow Committee has made
"significant and blatant errors in fact, methodology, and
scientific process." "Potential Causes for the Decline of
the Roanoke River Striped Bass Stock," Vir9inia Beach
Department of Public Utilities, April 1991, Appellants'
Initial Brief, App. III at 2890, AR 13. The City's
environmental consultant reviewed the Flow Committee's work
and provided many critical comments. .au "Review of the
1989 and 1990 Roanoke River Water Flow Committee Reports,"
Versar, Inc., April 1991, Appellants' Initial Brief,
App. III at 2924, AR 13.

The city takes issue with the validity of the North Carolina
Striped Bass Study's findings, conclusions and
recommendations. ~ Leahy, T., "A Technical Review of the
North Carolina Striped Bass Study," Virginia Beach
Department of Public Utilities, October 21, 1993,
Appellants' 2/15/94 Brief, App. Vol. 4, Supplemental AR 9.
~ ~ Appellants' Initial Brief at 100; City's Reply
Comments on FERC draft EA at 11-13. The City state. that in
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a review of striped bass juvenile abundance indexes with
respect to a proposed June 16-30 flow regime, there is no
correlation between flows meeting the recommended limits and
striped bass juvenile abundance. ~ City's Reply Comments
on the FERC EA at 11; Leahy, T., "Review of the Roanoke
River Striped Bass Juvenile Abundance Index Performance with
Respect to the Proposed June 16-30 Flow Regime," Virginia
Beach Department of Public Utilities, October 21, 1993,
Appellants' 2/15/94 Brief, App. Vol. 3 at Tab 30,
Supplemental AR 8; Leahy, T., "Reviewof 'Roanoke River
water Flow Committee Report for 1991-93'," Virginia Beach
Department of Public Utilities, March 1994, Appellants'
3/10/94 Brief, Appe Vole 1, Tab 1 at 21-23, Supplemental
AR 1ge

Furthermore, the City states that the otolith aging
technique (counting rings on the earbone ot larval striped
bass), used to argue that the spawning season is longer than
field data indicates, is "very unreliable and probably
overstates the length of the spawning season." ~. at 30;
Leahy, T., "Reviewot 'Striped Bass Egg Abundance and
Viability in the Roanoke River, North Carolina and Young ot
Year Survivorship, tor 1992'," Virginia Beach Department o~
Public Utilities, March 1994, Appellants' 3/10/94 Briet,
App. Vol. 1, Tab 7, Supplemental AR 19. The City responds
to the possibility of an annual flow regime by stating that
the court in Hudson I resolved this issue (in its discussion
of water quality) .~ ~. at 13; ~. Hudson I, 665 F.
Supp. 428, 439.

183. ~ Norfolk District Corps of Engineers Final EA, December
7, 1983, (1983 ND EA), at 6-7, Appellants' Initial Brief,
App. at 128, AR 7; 1988 ND SEA at 2-10; 1988 NO SSOF at 10.
The Corps has a long history of involvement in Roanoke River
water flows, as well as a long history of involvement in
this project. The Corps' involvement in this project stems
back to its nine-year study of water supply needs of the
Hampton Roads Area in which the Corps recommended tapping
Lake Gaston after considering numerous alternatives. ~
Norfolk District Corps of Engineers Water Supply Study,
Hampton Roads, Virginia Feasibility Report, and Final
Environmental Impact Statement (December 1984) (1984 Water
Supply Study), Appellants' Initial Brief, App. I at 26S,
AR 7. After considering several alternatives in its 1984
Water Supply Study, the Corps recommended building a
pipeline to Lake Gaston and tapping this water source. The
recommended plan contained in the study is very similar to
the City's project.

The Corps completed its analysis of the project'. impact. in
1988, months before the Flow Committee issued its first
report on the effects of river flow on striped ba.s
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recruitment. Relying principally on its modeling of the
project's effects on water flows and on the city's proposed
mitigation, the Corps declined to prepare an environmental
impact statement for the City's project and declined to
delay its analysis of the project's impacts pending the
results of the Flow Committee's work. ~ Norfolk District
Corps of Engineers Ravised FONSI, December 21, 1988, (1988
ND FONSI) , at 1-2, Appellants' Initial Brief, App. at 228,
AR 7. Over a protracted period, the Corps defended its
conclusions that the City's project would have no
significant impacts. ~ ~ 1988 ND SEA at 6; 1988 ND
SSOF at 7-10. FERC relied on conclusions and findings ot
the Corps made in 1988 and earlier, when it, too, concluded
in a draft environmental analysis (EA), that the project
will have no significant impacts. FERC concludes that
"(l]oss of striped bass spawning within the Roanoke River
system would be minimal and insignificant." FERC dratt EA
at 39. FERC relies on Corps findings ot predicted
insignificant impacts in worst-case instances with maximum
future withdrawals. FERC draft EA at 25. NMFS, FWS and the
Environmental Protection Agency (EPA) criticize FERC,
however, for not addressing recent ettorts ot resource
agencies to enhance striped bass recruitment through change.
in how impounded water is released.

~ Memorandum from John Boreman, U. Mass./NOAA CMER
Program, Univ. of Mass., C. Phillip Goodyear, Southeast
Fisheries Center, NMFS, Edward Houde, Chesapeake Biological
Laboratory, Univ. of Maryland, to Andrew J. Kemmerer,
Director, Southeast Region, NMFS, October 22, 1990, State's
Initial Brief, App. Vol. V, Tab 91, AR 2ge. NMFS' Southeast
Regional Director stated to the NOAA Assistant Administrator
for Fisheries: "We believe that the team did an excellent
job in assimilating the large quantity of information on the
issue and fully concur with the team's conclusions."
Memorandum from Andrew J. Kemmerer, F/SER, to William w.
Fox, Jr., F, October 25, 1990, State's Initial Brief, App.
Vol. V, Tab 91, AR 2ge.

~ "Lake Gaston Project Hydrological Model with Flow
Committee Regime," Virginia Beach Department of Public
Utilities, June 1990, Appellants' Initial Brief, App. I
at 517-568, AR 8.

186. City's Reply Comments on FERC EA at 12.

187. ~ Appellants' 7128192 Brief, footnote 55 at 98; Board
Report at 16-17; 1993 Flow Committe. Report at 237
(information on basis tor 9o-day flow reqim.); "Larval
Striped Bass and the Food Chain: Cause tor Concern?,-
Rulifson, Cooper and Stanley, 1988, Stat.'. Initial Brief,
App. Vol. V, Tab 98, AR 2ge.
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188. ~ Bales Report at 13-17, 59.

189. NOAA raises the issue of possible impacts of the project on
the endangered shortnose sturgeon, AciDenser brevirostrYm,
which NOAA states may occur in the Roanoke River watershed:

It is the NMFS's view that, unless documented
otherwise, it should be presumed that shortnose
sturgeon occur in North Carolina watersheds such
as the [Roanoke River watershed) where they were
historically found.

NOAA Comments on FERC draft EA at 10. However, FWS stated:
"[T]here are no federally listed or proposed endanqered or
threatened plant or animal species in the impact area of the
proposed pipeline project." Letter from James w. Pulliaa,
Jr., Reqional Director, FWS, to Lois D. Cashell, Secretary,
FERC, September 22, 1993, (FWS Comments on FERC draft EA),
at 4, State's 2/15/94 Brief, App. Vol. 1994-1, Tab 8,
Supplemental AR 12. Moreover, the City submitted into th.
record of this appeal uncontradicted information indlcating
that only one shortnose sturqeon is known to have been taken
in the Albemarle Sound drainaqe area, from the lower Chowan
River in laal.

190. ~ "Total and catch-effort by species from Hassler Stations
by year, 1982-1990," State's 7/28/92 Brief, App. Vol. 9,
Tab 134, AR 29i; Board Report at 22.

191. ~ 1993 Flow Committee Report at 253. Dr. Roger Rulitson
stated that the Roanoke River striped bass population is
unique because it travels a great distance upstream to
spawn. Comments of Dr. Roger Rulifson, East Carolina
University, AR 121A.

192. ~ State's 7/28/92 Brief at 16. Amon9 other thin9s, the
State alleges that the water reduction from the project will
exacerbate dioxin pollution and encoura9. saltwater
intrusion. The State asserts that the river is currently at
(or exceeds) its capacity to assimilate certain pollutants
durin9 minimum flow periods, and that this project would
reduce the river's assimilative capacity.

193. ~ Stat.'s 7128192 Brief at 47.

194. .a.u "Water Quality as a Function of Discharqes from the
Roanoke Rapids Reservoir Durin9 Hydropower Generation,M
APES, October 1990, at 8, NMFS Comments, Attachmen~, AR 52t.
Aside from low dissolved oxyqen concentration. at cer~ain
times of the year, the river suffers from other water
quality problems. USGS stated that low freshwater inflow.
into Albemarle Sound durinq the summer and tall allow
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saltwater to advance landward. ~ "Hydrology of Major
Estuaries and Sound of North Carolina," USGS, (1985)
(excerpts) , at 85, Appellants' 7/28/92 Brief, App. Vol. 1,
Tab 4, AR 138b. As I will discuss further in the section on
industrial uses, the record of this appeal indicates that
certain coastal industries have difficulty meeting effluent
pollution control standards. Finally, in 1988, the NCDEM
found that the lower river fails to comply with established
water quality criteria for selenium, arsenic, phenols,
mercury and lead. "Comprehensive List of Impaired Waters
(1988) ," NCDEM, Preliminary Mini List [307(a) toxi-
cants/numerical standards only/all sources) (1988),
Exhibit 4, AR 68a.

195. The Flow Committee cited to the work ot the NCDEM on Roanoke
River water quality. The NCDEM performed mathematical
modeling to evaluate the impact of discharges on the
assimilative capacity of the river. The model has
consistently predicted that the carbon biolo9i~al demand
capacity of the lower watershed is exhausted. ~ 1991 Flow
Committee Report at 38; 1993 Flow Committee Report at 44.
The Flow Committee further reported that water quality i.
generally good with the exception ot dissolved oxygen
levels. The Flow Committee stated:

The analysis of the most recent data finds
consistently good water quality with the
noteworthy exception of dissolved oxygen. In the
late spring, summer, and early fall the dissolved
oxygen level drops below the swamp water standard
of 4 mg/L for significant periods of time in the
lower River. While some of these events do occur
during low flow periods, the problem is not just
flow related. In fact, these low levels are
predicted by the 1990 assimilative capacity
modeling calculations under a number of flow
scenarios.

1993 Flow Committee Report at 44, 49.

The Flow Committee suggested that Roanoke River water
temperature and other physical parameters such as dissolved
oxygen depend in part on releases from Roanoke Rapids Dam.
~ 1993 Flow Committee Report at 161-175. Dr. Roqer
Rulifson, a member of the Flow Committee, concluded that
reduced river flows affect water quality. ~ Comments of
Dr. Roqer Rulifson, East Carolina University, AR 12~.

The NCDEM has found dissolved oxyqen standard violations in
the lower Roanoke River and stated that the lower Roanoke
River is at its assimilative capacity durinq minimum flow
periods. ~ Letter from Georqe Everett, Director, NCDEM,
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Increased use of the Roanoke River tor wastewater
discharge has altered fisheries habitat since the
early 1950s. Briggs (1991), based on modelling
results, predicted a minimum dissolved oxyqen
concentration of 4.47 mg/L below Perdue Farms
outfall. The Roanoke River model has consistently
predicted that the chemical bioloqical oxyqen
demand capacity of the system is exhausted. This
most recent Roanoke River data shows consistently
good water quality with the noteworthy exception
of dissolved oxyqen. In the late sprinq, summer,
and early fall, the dissolved oxyqen level drops
below the swamp water standard ot 4 mq/L for
significant periods of time in the lower River
(Mulligan 1991) .

NOAA Comments on FERC draft EA at 17.

196. ~, §:.:..g~, "Water Quality as a Function of Discharqes from
the Roanoke Rapids Reservoir Durinq Hydropower Generation,"
APES, October 1990, NMFS Comments, Attachment, AR 52f.

197. The City claims:

Page 43 of the 1993 Flow Committee Report includes
a reprint of a discussion in the 1991 Flow
Committee Report attempting to arque that an
uncalibratad (and unsubstantiated) Streeter-Phelps
model by North Carolina personnel indicates that
the main stem of the lower Roanoke River has
exhausted its assimilative capacity. This
alleqation has become popular amonq many of the
Flow Committee members and they cite it frequently
in numerous documents. However, reqardless of the
number of times that Flow Committee members have
reprinted this alleqation, they all trace back to
the undocumented and unsubstantiated statement in
the 1991 Flow Committee Report.
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Leahy, Thomas M., "Reviewof 'Roanoke River Water Flow
Committee Report for 1991-93'," Virginia Beach Department of
Public Utilities, March 1994, Appellants' 3/10/94 Brief,
App. Vol. 1, Tab 1 at 5, Supplemental AR 19. ~ ~
Leahy, T., "A Technical Review of the North Carolina Striped
Bass Study," Virginia Beach Department of Public Utilities,
Virginia, October 21, 1993, Appellants' 2/15/94 Brief, App.
Vol. 4, Supplemental AR 9.

~, ~., Leahy, T., "Comments on 'Instream Flow and
Striped Bass Recruitment in the Lower Roanoke River, North
Carolina'," Rivers, Vol. 3, No.2, Appellants' 2/15/94
Brief, App. Vol. 3, Tab 34, Supplemental AR 8. Different
dissolved oxygen models that have been used by the State and
the City to predict water quality have produced different
results. ~ Letter from Millard P. Robinson, Jr., Vice
President, Malcolm Pirnie, to Thomas M. Leahy, III, Virginia
Beach Department of Public Utilities, October 19, 1993,
Appellants' 2/15/94 Brief, App. I, Tab 39, Supplemental
AR 8.

The North Carolina Striped Bass Study Management Board
reports that the Roanoke River striped bass stock is
presently contaminated by dioxin, and that a health advisory
has been issued which advises against consumption ot tish
from Welch Creek and some areas of the lower Roanoke River.
Board Report at 21. ~ ~ the section on Other Resources
and Uses.

Dr. Rulifson, a striped bass researcher and a member of the
Flow Committee, stated that poor water quality, specifically
low oxygen levels and high temperature levels, limits the
available striped bass habitat, a phenomenon known as
"habitat squeeze." In 1990, NMFS stated that during the
summer striped bass at the river's mouth and in Albemarle
Sound can be adversely affected by high temperatures and low
concentrations of dissolved oxygen. NOAA stated:

River water discharges durinq the summer can be
very low. During periods when the western
Albemarle Sound is receivinq very little inflow,
high water temperatures and low levels of
dissolved oxygen may restrict the habitat of adult
striped bass.

Letter from Andreas Mager, Jr. Assistant Regional Director,
Habitat Conservation Division, NMFS, to Kenneth E. Baker,
Fossil and Hydro Support, Virginia Power, Auqust 30, 1990,
at 2, Tab 70, AR 29d. In commenting on th. FERC draft EA,
NOAA stated:
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The months June through September. ..are important
to young-of-year striped bass habitat in Albemarle
Sound. Extremely low flows may contribute to
habitat degradation by limiting areas of minimal
dissolved oxygen and water temperature,

respectively {Coutant and Benson 1990, Coutant
pers. comm.).

NOAA Comments on FERC draft EA at 8. The North Carolina
Striped Bass Study Management Board concluded that the
striped bass fishery is suffering from low water quality,
particularly with respect to low oxygen levels and the
seasonal lack of appropriate temperature retugia at certain
times of the year in the lower river and in parts ot
Albemarle Sound. ~ Board Report at 13-15. In particular,
the Board found:

Water quality, as indicated by studies of
assimilative capacity and observed dissolved
oxygen concentrations, may be a limiting factor
for the AR stock during certain seasons in the
lower Roanoke River and some parts of Albemarle
Sound Use of those portions of the habitat
where oxygen levels are less than 4 mg/l is
precluded for juvenile and adult fish during such
periods, and use of areas with less than 5 mg/l is
marginal.

Board Report at 34.

~ Letter from Lester Edelman, Chief Counsel, Corps, to
Mary Gray Holt, NOAA, February 21, 1992, App. 2, Final
Environmental Assessment of a Permit Application tor
Construction ot a Water Supply Pipeline and Appurtenant
Structures in Lake Gaston and Crossinq Several Rivers, at 5,
AR 48.

EPA administers the provisions ot the Clean Water Act. In
1984, EPA aqreed with the Corps recommendation ot the Lake
Gaston project in the 1984 Water Supply Study. ~ Letter
from John R. Pomponio, Chiet, Environmental Impact and
Marine Policy Branch, EPA, to Col. Claude D. Boyd, ND Corps,
July 16, 1984, Appellants' Initial Brief, App. IVat 3643,
AR 15. In reviewinq the Corps dratt SEA in 1988, the EPA
agreed with the.tinding ot no signiticant impact~ Letter
trom Heinz 3. Mueller, Acting Chiet, NEPA Review Staff,
Environmental Assessment Branch, EPA, to Bob Hume, District
Enqineer, ND Corps, Auqust 2, 1988, Appellants' Initial
Briet, App. at 3672, AR 15. In its comments on this appeal,
EPA expressed no opinion as to the second element of Ground
I. ~ letter trom Richard E. Sanderson, Director, attic.
ot Federal Activities, EPA, to Ray Kammer, Deputy Under
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203. The water quality problems appear to be worst in the summer
months when the flow is likely to be minimal, and the City's
withdrawal proportionately more significant. However, the
principal water quality problem is low dissolved oxygen
concentrations. VEPCO's FERC license contains summertime
dissolved oxygen requirements which will not be violated as
a result of the water withdrawal. Federal Power Commission,
Findings and Order, 23 F.P.C. 537, March 25, 1960,
Appellants' Initial Brief, App. IV at 4204, AR 16. Even in
the months of May through October, when higher water
temperatures result in lower concentrations of dissolved
oxygen in the water, VEPCO must provide dissolved oxygen at
a rate of 78,000 pounds per day.

Furthermore, pollution discharge permits are keyed to
minimum flows, and VEPCO's minimum flows will not be
affected by the City's project. ~ State's 7/28/92 Brie!
at 60; Appellants' Initial Brief at 87-94, 110; Appellants'
7/28/92 Brief at 63-65; City's Reply Comments on the FERC EA
at 37-40; Appellants' 3/10/94 Brief, App. Vol. 1, Tab 1
at 4-14, Supplemental AR 19. ~ ~ 1983 ND EA at 5;
Hudson I at 438-440; Hudson III at 64-65; Review Report on
Roanoke River, Virginia and North Carolina at and below John
H. Kerr Dam and Reservoir, WD Corps, 1968, at 25,
Appellants' Initial Brief, App. IV at 3845, AR 15. A 1978
NCDEM study reported that "the potential tor overall
development, fishery maintenance, and water quality
conditions on the lower Roanoke River are directly related
to the minimum !low requirements." "Second Stage
Preliminary Analysis ot Withdrawals from the Roanoke River
and th. Chowan River for Water Supply in the Hampton Roads
Area,- NCDEM, August 1978 (excerpts), Appellants' Initial
Brief, App. IVat 3363, 3365, AR 14.

In addition, the river's water quality problems appear to be
worst near the river's mouth, and the City's withdrawal is
proportionately less significant as the distance downstream
increases. The project will have little effect on water
levels of the river at its mouth as those levels are greatly
influenced by water levels in Albemarle Sound. The Bale.
Report ot USGS and the Albemarle-Pamlico Estuary Study
states that water levels in the lower 20 mile. of the
Roanoke River fluctuate in response to water levels in
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Albemarle Sound even during periods of high river inflow.
~ Bales Report at 59. The USGS also reported that winds
and tides are the most important short-term factors
influencing water levels in Albemarle Sound. "Hydrology of.
Major Estuaries and Sounds of North Carolina," USGS, 1985,
(excerpts) , at 80, Appellants' 7/28/92 Brief, App. Vol. 1,
Tab 4, AR 138b. The Corps stated: "Water quality in
Albemarle Sound should not be significantly affected, as the
City's proposed withdrawal represents only approximately
0.5' of. the average freshwater inf.low into the Sound." 1983
ND EA at 5.

In 1983, NCDEM indicated that a 200 cfs change in flow
during low flow periods would have an extremely small etfect
on water quality. NCDEM considered the effects of
increasing river flow by 200 cfs and stated:

[T]he 200 cts increase in flow would have only an
extremely small impact on the river's water
quality during the low flow design conditions used
for wasteload allocations. In approximately the
upper half of the part of tha river modeled, the
dissolved oxygen is increased by 0.1 mg/l at the
maximum. In the lower half of the model, the
maximum increase in [dissolved oxygen] would be
0.2 mg/l. Since Weyerhaeuser's discharge is
currently water-quality limited, the increase in
[dissolved oxygen] would merely provide additional
assimilative capacity for their waste; the next
time the Weyerhaeuser permit would be renewed,
their permit limits may be increased to take
advantage of this extra assimilative capacity.
Thus, the predicted increase in dissolved oxygen
in this area of the river might only be temporary.

Memorandum from Jennifer Buzun, Water Quality Monitorinq
Group, NCDEM, to Forrest Westall, Head, Operation. Branch,
NCDEM, February 18, 1983, Appellants' Initial Brief, App. II
at 1586, AR 10. NCDEM also stated:

It should b. noted that an increas. in [dis8olved
oxyq.n) of 0.1 mq/l is very small, and considerinq
th. marqin of error involved in water quality
models which attempt to simulate th. environment,
it could be meaningless in that context.

~.

In torwardin9 this memorandum to the chiet of the Water
Quality Section ot NCDEM, Forrest We.tall stated that the
increased ettect on dissolved oxYgen trom a proposed
increased tlow ot 200 cts would be virtually insiqniticant.
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Memorandum from Forrest R. Westall, Head, Operations Branch,

NCDEM, to W. Lee Flemming, Jr., Chief, Water Quality

section, NCDEM, February 22, 1983, Appellants' Initial
Brief, App. II at 1587, AR 10. NCDEM also stated: "Since
this system is affected by tidal influence in the lower
Roanoke, this is consistent with our physical knowledge of
the system." ,Ig. It follows that a 93 cfs change would
have an even smaller effect. In short, dissolved oxygen
concentrations and the river's assimilative capacity are
largely influenced by factors not affected by the City's
withdrawal. ~ Appellants' 7/28/92 Brief at 65-70.

There is no indication in the record that the project would
affect the dioxin pollution problem except to remove water
that would otherwise be available to reduce dioxin
concentrations. In particular, there is no information in
the record that the project would alter the distribution of
dioxin.

205. A USGS report states: "[I]t is not likely that any
significant saltwater encroachment will occur in the future
in the Roanoke River estuary, even under extreme drought
conditions, as long as the current flow regulation pattern.
are maintained." 1982 NO EA at 5, citing "Hydrology of
Major Estuaries and Sounds of North Carolina," USGS/WRI-79-
46, 1979. The Corps concluded that any effects on saltwater
intrusion caused by the project would likely be
insignificant. ~ 1983 NO EA at 5; 1988 NO SSOF at 16.

206. There is no evidence in the record that the city's project
will affect factors governing water temperature in Albemarle
Sound, such as solar and atmospheric radiation, evaporation
and air conduction.

State's 7128192 Brief at 34, 36-38. In assessinq the
consistency of the project with the State's coastal
manaqement proqram, the State need not be concerned with
coastal zone impacts occurrinq in Virqinia. These comments
are relevant, however, to my independent assessment of
coastal zone impacts.

208. ~ State's 7128192 Brief at 36-38.

209. ,Ig. at 37-38.

210. ,Ig. at 38.

211. EPA commented to FERC that adverse impacts to downstream
wetlands during low flow events should be considered.
Letter from Patrick M. Tobin, Acting Regional Administrator,
EPA, and Stanley L. Laskowski, Acting Regional
Administrator, EPA, to FERC Office of Hydropower Licensing,
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(EPA Comments on FERC draft EA) , at 3, State's 2/15/94
Brief, App. Vol. 1994-1, Tab 5, Supplemental AR 12. In
EPA's comments on the Lake Gaston project as described in
the Corps 1984 Water Supply Study, EPA stated that the
Corps' Lake Gaston project would involve only the minimal
loss of, or impacts to, wetlands. Letter from John R.
Pomponio, Chief, Environmental Impact and Marine Policy
Branch, EPA, to Col. Claude D. Boyd, ND Corps, July 16,
1984, Appellants' Initial Brief, App. III at 3643, 3644,
AR 15. EPA agreed with the Corps recommendation on the Lake
Gaston project in the 1984 Water Supply Study. ~. In
reviewing the Corps draft SEA in 1988, EPA agreed with the
finding of no significant impact. Letter from Heinz J.
Mueller, Acting Chief, NEPA Review Staff, Environmental
Assessment Branch, EPA, to Bob Hume, District Engineer, NO
Corps, Auqust 2, 1988, Appellants' Initial Brief, App. III
at 3672, AR 15.

The project's impacts on river flow decrease as the distance
from Roanoke Rapids Dam increases. The findings of the
Bales Report of USGS and the Albemarle-Pamlico Estuary Study
persuade me that water levels in coastal wetlands in the
lower Roanoke River will not be appreciably changed by the
proposed withdrawal. Downstream water levels are influenced
by contributions from the watershed and from Albemarle
Sound.

The record shows that wetlands at the Blackwater River will
be disturbed. The project will disturb additional wetlands
near the pipeline terminus at the Ennis Pond Channel
tributary of Lake Prince. The proposed project will result
in the disturbance ot forested wetlands in areas where the
pipeline riqhts ot way cross wetlands and streams. In its
Corps permit application, the City states that a maximum of
23 acres of wetlands will be temporarily disturbed durin9
the pipeline construction. The city subsequently proposed
to move the pipeline terminus to the Ennis Pond Channel
tributary ot Lake Prince, resultinq in additional wetland
disturbance ot about 11 acres. The City claims that there
will b. no permanent loss of wetlands.

Mitiqation measur.s proposed by FWS for the Lake Gaston
project as considered by the Corps in its 1984 Water supply
Study were adopted by the City in its proposed project. The
project as proposed by the City would follow a route that
would impact fewer wetlands (than the Lake Gaston proposal
of the 1984 Water Supply Study) by takinq advantaqe of
existinq riqhts of way. FWS asserted that the project as
first considered by the Corps in its 1984 Water Supply Study
would impact about 126 acres of wetlands, principally as the
project would cross the Meherrin, Nottoway and Blackwater
Rivers. ~ Final Coordination Act Report for Hampton Roads
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Areas Water Supply Study, FWS, August 1984, at 10,
Appellants' Initial Brief, App. I at 112, AR 8. In 1983,
the Corps concluded that any wetlands impacts of the City's
project would be insignificant. ~ 1983 ND EA at 6.

A NMFS review team stated: "NMFS initially focussed
comments on potential impacts caused by construction of the
water pipeline between Lake Gaston and Virginia Beach, and
essentially agreed with the Corps of Engineer's findin9 of
no significant impact." Memorandum from John Boreman, U.
Mass./NOAA CMER Program, Univ. of Mass., C. Phillip
Goodyear, Southeast Fisheries Center, NMFS, Edward Houde,
Chesapeake Biological Laboratory, Univ. of Maryland, to
Andrew J. Kemmerer, Director, Southeast Region, NMFS,
October 22, 1990, State's Initial Brief, App. Vol. V,
Tab 91, AR 2ge. NMFS Northeast Region stated that it had no
objection to the project's impacts on the resources of its
concern, i.e., resources in Virginia. ~ Letter from
Timothy E. Goodger, Assistant Branch Chief, NMFS, to Kenneth
Baker, Fossil and Hydro Support, VEPCO, Auqust 6, 1990,
Appellants' Initial Brief, App. I at 925, AR 8; Letter froa
Richard B. Roe, Regional Director, NMFS, to Kenneth Baker,
Fossil and Hydro Support, VEPCO, October 30, 1990, Id.
at 931. In 1992, NMFS expressed no specific comments on
this appeal about potential wetlands impacts.

In EPA's comments on the Lake Gaston project as described in
the 1984 Water Supply Study, EPA stated that the Corps' Lake
Gaston project would involve only the minimal loss of, or
impacts to, wetlands. Letter from John R. Pomponio, Chief,
Environmental Impact and Marine Policy Branch, EPA, to Col.
Claude D. Boyd, ND Corps, July 16, 1984, Appellants' Initial
Brief, App. IVat 3643, 3644, AR 15. EPA aqreed with the
Corps' recommendation on the Lake Gaston project in the 1984
Water Supply Study. ~. In this appeal, EPA offered no
opinion as to Element 2.

FWS recommended, as compensation tor impacts to wetlands,
that the lost wetlands be recreated in areas with currently
low habitat value, such as prior converted cropland. DO!
Comments, Letter from Karen L. Mayne, FWS, to Col. Richard
Johns, NO Corps, February 13, 1992, AR 54. FWS pointed out
to the Corps that the change in the discharge terminus of
the pipeline to Ennis Pond would result in increased
flooding of either 11.4 or 12.8 acres of palustrine forested
wetlands and the destruction of 2500 square feet of
unspecified wetlands. ~ February 13, 1992 letter from
Karen L. Mayne, FWS, to Col. Richard C. Johns, NO Corps,
enclosed with the FWS Comments on FERC draft EA.

The Corps required 11.67 acres ot wetland compensation, at a
1:1 ratio, for the potential loss or deqradation ot these
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FWS agreed with the recommendation contained in the FERC
draft EA tor a management plan tor Lake Princ., and that th.
management plan should contain provisions tor monitorinq
hydrilla. FWS Comments on FERC dratt EA at 10.

215. The Commonwealth of Virginia did not object to the project's
effects on its coastal zone. The record indicates that
several of the Commonwealth's resource agencies reviewed
this project and provided comments related to wetlands and
other coastal resources. The Virginia State Water Control
Board (VSWCB) expressed few wetlands concerns when
commenting on the project or in issuinq its water quality
certification for the project. ~ Appellants' Initial
Brief, App. I at 73-78, 941-942, AR 7, 8. The Virginia
Marine Resources Commission reviewed the project and issued
a permit to the City to encroach in, on or over state owned
subaqueous bottom.. ~ Appellants' Initial Brief, App. I
at 79-82, AR 7. The Virginia Department of Con.ervation and
Recreation, Divi.ion of Planning and Recreation Resources,
indicated to the City that its concerns related to the
construction permit have been addressed. Memorandum from
John R. Cavy, Jr., to Rita G. Sweet, October 29, 1990,
Appellan~.' Ini~ial Brief, App. I at 947-948, AR 8. The
Virginia Department of Game and Inland Fisheries indicated
that its concern. about the project have been addressed.
~ Appellants' Initial Brief, App. I at 949-961, AR 8.
Moreover, record indicates that the City satisfactorily
responded to those comments.
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The Corps, and FERC in its draft EA, concluded that the
project.will have no significant environmental impacts. In
commentlng on the Corps' 1983 EA on the project, NMFS agreed
with the Corps' finding of no significant impacts. NMFS
Northeast Region later stated that it had no objection to
the project's impacts on the resources of its concern, i.e.

,resources In Vlrglnla. NOAA commented to FERC that the

project would have positive and negative impacts on the
human environment in and around the City of Virginia Beach
although NOAA made no specific statement as to wetlands ,
impacts near the City. NOAA Comments on FERC draft EA at 2.
In its Coordination Act report, FWS offered no comments on
any indirect wetlands impacts of the project resultinq from
the City's development. In its comments on this appeal, FWS
did not raise any concerns about any indirect wetlands
impacts that would result near the City. However, DOl
stated to FERC that changes in the City's zoninq polici..
could fuel population growth. EPA raised no specific
concerns to the Corps or FERC about indirect impacts near
the City, and offered no opinion on Element 2 in this
appeal. As stated above, the record indicates that several.
of the Commonwealth of Virginia's resource aqencies reviewed
this project and provided comments, principally related to
wetlands impacts. Moreover, the record indicates that the
City satisfactorily responded to those comments.

I am unable to determine the population growth that would
result from this project. As I will discuss further in the
following section on contribution to the national interest,
water supply planners consider several factors in projecting
future needs, including population growth. Conversely,
population growth is in turn influenced by many factors,
including the amount of available water. In discussing the
project's contribution to the national interest, I will
discuss the accuracy of the population projections
associated with the projected deficit of 60 mgd by the year
2030.

In addition, the record of this appeal suqqests that the
nature of development which would result from this project
is unclear. There is a paucity of information in the record
on thi. point, and other factors contribute to the City'.
development. Furthermore, development may affect resources
and uses in different ways; the effects of the population
growth and development on coastal resources and use. near
Virginia Beach may be influenced by several variables.

The information in the record indicates that the city may
develop policies that can have a direct influence on the
nature of coastal impacts of population qrowth and
development. For instance, the City's Comprehensive Land
Use Plan (CLUP) recoqnizes the need tor wise stewardship and
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resource conservation while encouraging appropriate growth
and development; the CLUP limits development in some areas
and encourages development in others. The City's "Green
Line" preserves undeveloped land south of the City. ~
CLUP (excerpts) , State's 7/28/92 Brief, App. Vol. 9,
Tab 140 at II-A-16, AR 29i.

The CLUP established two transition areas south ot the Green
Line. Transition Area I has been established to provide
opportunities to enhance the economic development potential
of Vir9inia Beach. CLUP at I-10. Transition Area II has
been established to provide opportunities tor residential
development that are compatible in part with the 8urroundinq
environmentally sensitive land. CLUP at I-ll. The DOl
states that 9rowth in the Transition Areas south of the
Green Line was not considered in tormulatinq water demand
projections. Letter from Jonathan P. Deason, Director,
Office of Environmental Affairs, DOl, to Lois D. Cashell,
Secretary, FERC, Auqust 21, 1991, State's Initial Briet,
App. Vol. V, Tab 90, at 6, AR 2ge. How this land use plan
is implemented will determine in part how development will
affect resources and uses near Vir9inia Beach.

~ 1991 Flow Committee Report at 49-65 and 71-74 tor a
description of ecological, forest and wildlife resources in
the Roanoke River basin.

The Roanoke River basin is a source of irriqation water for
aqricultural uses. The aqricultural industry is competinq
with the City and other users for the same water resource in
the Roanoke River basin. The North Carolina Farm Bureau
Federation (Federation) and the North Carolina Department of
Aqriculture indicated that farmers in North Carolina are
currently irriqatinq crops such as corn, peanuts, soybeans,
tobacco, and cotton with water from the Roanoke Basin.
Comments of Anne Coan, Natural Resourc.s Division Director
for the North Carolina Farm Bureau Federation, AR 121J;
Letter from Jame. A. Graham, Commissioner, North Carolina
Department of Aqriculture, to Barbara Franklin, Secretary,
Department of Commerce, June 12, 1993, AR 106A.

220. Coastal industry uses Roanoke River water. The record
indicate. that the principal location of the coastal
industry usin9 this water is near Plymouth, North Carolina.
The Flow Committe. reported:

One of the largest wood products facilities in the
world is located on the banks of Welch creek and
the lower Roanoke River west of Plymouth. This
industrial site has been operatin9 since 1938 and
today consists of 1200 acres, which includes 750
acres of industrial waste water treatment ponds.
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1993 Flow Committee Report at 98. Industrial products
include textiles and wood products. In particular,
Weyerhaeuser operates a paper and pulp mill on Welch Creek,
near Plymouth, North Carolina, and depends on the flow ot
the Roanoke River.

The State commented that industrial use makes up the largest
portion of water withdrawal in the North Carolina coastal
zone, although current consumptive uses by self-supplied
industrial users is low. State's 7128192 Brief at 57-58.
In other words, much of the water used by industries is
returned to the Roanoke River.

221. The State asserts that the proposed project will have
"impacts to wildlife, impacts to high value bottomland
hardwood habitats, and impacts on riverinelestuarine ecoloqy
as well." State's Objection Letter at 4. In its comment.
on the FERC draft EA, the NCWRC stated that the EA waa
inadequate in failing to consider impacts to other wildlif.
in addition to fishery resources. ~ Memorandum froa
Richard B. Hamilton, Assistant Director, NCWRC, to Loia
Cashell, Secretary, FERC, October 20, 1993, Stat.'a 2/15/94
Brief, App. Vol. 1994-1, Tab 16 at 3-5, Supplemental AR 12.
The NCWRC cites as areas of concern: conservation lands,
hardwood ecosystems, plant community succession, waterfowl
and other wildlife, wild turkeys, and endangered species.
~. The State argues that the project will affect the
Roanoke River National Wildlife Refuge. ~ State's
Objection Letter at 6. The State asserts that lost
hydropower generating capacity caused by withdrawals from
Lake Gaston will have to be replaced by other sources that
ultimately will result in, among other things, increased air
pollution in the North Carolina coastal zone. ~ Stat.'s
7128/92 Brief at 35-36.

222. The State arques that the proposed project will
significantly limit the future ability of North Carolina
farmers to irrigate and process their crops. ~ State's
7128/92 Brief at 55-57. The State arques that agricultural
uses of Roanoke River water are increasing. State's 7/28/92
Brief at 55. The NCDWR states that the major projected
increa.e. in water use from 1984 to 2010 will be crop
irrigation, thermal electric power production, and other
self-supplied industrial demands. Comments of NCDWR,
AR 105. The North Carolina Department of Economic and
Community Development (NCDECD) states that in period. of low
flow, farmers may have difficulty irrigatin9 their land.
Comments of Estell C. Lee, Secretary, NCDECD, AR 1068.
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~ State's 7/28/92 Brief at 38.

225. ~ State's 7128192 Brief at 6-11.

22'. In commentinq on the Corps 1988 SEA, NMFS focused its
concerns on Roanoke River fisheries, and expressed few
concerns with the project's impacts on other coastal
resources and uses. Memorandum from John Boreman, U.
Mass./NOAA CMER Program, Univ. of Mass., C. Phillip
Goodyear, Southeast Fisheries Center, NMFS, Edward Houde,
Chesapeake Bioloqical Laboratory, Univ. of Maryland, to
Andrew J. Kemmerer, Director, Southeast Region, NMFS,
October 22, 1990, State's Initial Brief, App. Tab 91, AR.
2ge. In commentinq on this appeal in 1992, NMFS again
focused on fishery related concerns. As stated above, EPA
agreed with the Corps recommendation on the Lake Gaston
project in the 1984 Water Supply Study. In EPA's comments
on the Corps' SEA, EPA agreed with th. Corps' findinq of no
significant impact, and in its comments on this appeal, EPA
expressed no opinion as to the second element of Ground I.
In its comm.nts on the FERC draft EA, EPA stat.d that FERC
should .ore fully address the project's cumulativ. impacts,
and use information made available sinc. th. Corps'
environm.ntal analysis. ~ EPA Comm.nts on FERC draft EA
at 2.

228. DOI commented that FWS is concerned about potential impact.
of the project on the ability of the refu9. to prote~ and
manage its wetland communities. Letter from Assistant
Secretary for Fish and Wildlife and Parks, DOI, to Mary Gray
Molt, Attorney-Adviser, NOAA, March 19, 1992, (DOI
Comments), at 1, AR 54. The record indicates that th.
effects of a 60 mqd withdrawal on the Roanoke River National
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The net effect of the cumulative operation ot
these reservoirs is to reduce the peak, but extend
the duration, of floodinq in the lower basin and
to cause rapid fluctuations in both discharqe and
temperature immediately below Roanoke Rapids
Reservoir Lake. The result is that areas which
once were flooded rarely tlood, and those which do
flood do so tor a longer time period.

,Ig. at 1543.

FWS Comments on FERC draft EA at 4.

230. FERC states that the project would slightly reduce the
energy output of the Lake Gaston and Roanoke Rapids
projects. Specifically, FERC states that the full 60 mgd
withdrawal rate would result in a daily energy loss of 21.7
megawatt-hours and an annual loss of 7,930 megawatt-hours.
FERC draft EA at 23. FERC states that this represents 0.18
percent of the total generation from the Kerr-Lake Gaston-
Roanoke Rapids hydropower complex, or about 0.014 percent of
VEPCO's projected system generation supplies in 1995. ~.
FERC conclude. that these losses are insiqnificant from both
a capacity and an energy standpoint. ~.

The city arque. that the project will have no detectable
effect. on aqricultural uses, and takes issue with the
State's information on the use of Roanoke River water for
agricultural use. The City states that there is no valid
argument to support any growth projections tor tobacco, and
that tobacco accounts tor 90 percent of the withdrawal.
taken directly from stream flow. The City argue.:

[W]hile 72 percent of North Carolina'. alleged
irri9ation withdrawals came from surface water
sources, only 16 percent were taken directly from
stream flow. Most of the water withdrawn froa
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surface sources originated from impoundment ponds
or farm ponds which represented offstream
withdrawals. OnlY. ~.O .cerc~nt of the alle~
~rriqation water withdrawals were~ken dirl~
from stream flow for non-tobacco ,::r::Q:e:§:.

"Potential Causes for the Decline of the Roanoke River
Striped Bass Stock," Virginia Beach Department of Public
Utilities, April 1991, Appellants' Initial Brief, App. at
2848, AR 13 (emphasis in original). Nevertheless, I am
persuaded by the comments of the State that coastal
agricultural uses are increasing. ~, ~., Comments at
NCDWR, AR 105; State's 7/28/92 Brief at 55.

232. The public hearinq on this appeal includes the comments ot
farmers and tarminq interests expressinq concern over the
availability ot water for their needs. ~, ~., Public
Hearinq Transcript at 110-11, AR 142b. The North Carolina
Farm Bureau Federation (Federation) opposes the project a.
adversely attectinq the areals tarminq interests. The
Federation stated to FERC that the project would impact th.
ability ot farmers to irriqate their tarmland, particularly
durinq dry periods. Letter from Fred Alphin, Associate
General Counsel, North Carolina Farm Bureau Federation, to
Lois Do Cashell, Secretary, FERC, October 19, 1993, State'a
2/15/94 Brief, Appo Tab 9, Supplemental AR 12.

233. In 1990 the NCDEM stated to VEPCO that Roanoke River water
quality, (and dissolved oxygen in particular), is at minimum
permissible levels at certain times, and that industrial
uses are adversely affected. The NCDEM stated:

At present, water quality in the Roanoke is at times at
absolute minimum permissible levels. As a re.ult,
effluent discharges at Weyerhaeuser's Plymouth facility
must be curtailed when dissolved oxygen (DO)
concentration. reach critical level.. Any flov
reduction will cause the river's as.iailativ. capacity
to b. furth.r diminished. This .ay result in
additional interruptions of otherwi.e peraitted
di.char9.., and could restrict future economic qrowtb
by liaitin9 discharges froa new industrie. or future
expan.ion. of existing facilitie..

Letter from Georqe Everett, Director, NCDEM, to,Kenneth I.
Baker, Fossil and Hydro Support, Virqinia Power, Sept88b8r
24, 1990, Appellants' Initial Brief, App. I at 968, AR 8.
Weyerhaeuser state. that any substantial reduction in flow
of the Roanoke River could result in a reduction or .hutdown
of mill operation.. Weyerhaeuser'. outfall i. in a tidal
area where its pollutants tend to linqer rather than
disperse. ~ State's Initial Brief at 6; "A Dis.olved
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234. In commenting on the Corps' 1983 EA of the project, NMFS
agreed with the Corps' finding of no significant impacts.
NMFS Northeast Region later stated that it had no objection
to the project's impacts on the resources of its concern,
i.e., resources in Virginia. In its comments on the FERC
EA, NOAA commented that the project would have positive and
negative impacts on the human environment in and around the
City, but NOAA did not discuss this point in further detail.
NOAA Comments on FERC draft EA at 2. Again, as stated
above, the City appears to have satisfactorily responded to
comments expressed by the Commonwealth of Virginia's
resource agencies.

235. James C. Berry testified at the June 13, 1992 public hearing
on the indirect impacts of the water withdrawal on
Virginia's coastal zone. Mr. Berry stated that the
withdrawal will fuel the city's growth, and that:

Greater growth wi[ll] trigger a host ot secondary
environmental problems. It is the impact ot th...
problems on the people ot this city to with an
environmental impact statement should have been
directed. Growth will create a need tor more
solid waste dumps, greater sewage treatment, more
waste and hazard[ous] waste incineration.

Public Hearing Transcript at 271, AR 142b. The public
hearing transcript indicates that Mr. Berry stated that he
represented the Lake Gaston Association and spoke tor the
Roanoke River Basin Association. Public Hearing Transcript
at 270, 273, AR 142b. Mr. Berry's written comments indicate
that he represented the Lake Gaston Association. Comments
of James C. Berry, AR 12211. The record lacka additional
information aa to the nature of indirect impacta near
Virginia Beach resulting from the City's project.

236. The Deputy Under Secretary tor Oceans and Atmosphere
solicited the view8 of various federal aqencies concerninq
the project's contribution to the national interest. Th.
Corps was the only aqency that responded directly to th.
issue of contribution to the national interest. Th. Chi.t
Counsel of th. Corps stated:

As to the substantive issues of this particular appeal,
I have the following comments. First, you sought
comments concerning whether the project's contributions
to the national interest outweigh the adverse effects
of the project. In its public interest review of the
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project, the Corps Norfolk District answered this
question affirmatively. After completing an exhaustive
review of the project and after considering the
concerns presented by North Carolina and other
interested groups, the Norfolk District Engineer found
on January 9, 1984, that the [sic] lIthe issuance of
this permit is in the public interest.I' Appendix 2,
pg. 6. The Norfolk District Engineer reaffirmed this
position on December 21, 1988, in the Supplemental
Statement of Findings. Appendix 3.

Letter from Lester Edelman, Chief Counsel, Office of the
Chief of Engineers, Department of the Army, to Mary Gray
Holt, Attorney-Adviser, February 21, 1992, at 5, AR 48.

237. Decision and Findings in the Consistency Appeal of Korea
Drilling Company, Ltd., (Korea Drilling Decision),
January 19, 1989, at 16.

238. ~ sections 302 and 303 of the CZMA.

239. ~ section 302(a) of the CZMA. While Lake Gaston is not
located in the coastal zone, the water the City plans to
withdraw would otherwise flow into North Carolina's coastal
zone and support various coastal resources and uses.

Federal law and Supreme Court decisions recoqnize the
importance of maintaining safe and adequate public water
supplies. ~, for example, 42 U.S.C. S 1962d-4, in which
Congress recognizes that assuring adequate water supply to
the northeastern United States has become such a problem
that the Corps is authorized to help cooperate with other
federal, state and local agencies to develop plans to meet
long-range water needs, including plans for conveyance
facilities to exchange water between river basins. ~ AlJ:.2
Connecticut v. Massachusetts, 282 U.S. 660, 673 (1931), in
which the court stated: "Drinking and other domestic
purposes are th. highest uses of water. An ample supply of
wholesom. wat.r i. essential." Thes. examples make clear
that th.r. is a national interest in providing water to the
communiti.s of the country, notwithstanding the public
comments that the project only contributes to th. City's or
local int.rests because it is an attempt to provide th. City
with a particular source of water in lieu of many other
available sources. as. e.g., Comments of Roanok. River
Basin Association and Town of Weldon at 3, AR 68.

~ sections 302(a); 303(1); 303(2) (0) of th. CZMA.

Adequate water supply is but one of numerou. factor.
influencinq population qrowth and econo.ic develop.ent.
Conversely, water supply planninq involve. con.ideration ot
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numerous factors, including population, water uses, degree
of hardship, sources of water, and policies influencing
development conditions (such as zoning policies} .The
National wildlife Federation states:

The usual determinants of water demand are: population;
prices of water and sewage; plumbing code
specifications; income; rainfall; household size; yard
size; and specific industrial uses. These significant
factors are, in turn, a function of other factors.

Letter from David C. Campbell, Resources Economist, Water
Resources Program, National Wildlife Federation, to Mary
Gray Holt, Attorney-Adviser, NOAA, March 20, 1992, at 2, AR
74.

243. The Corps, in its Statement of Findinqs tor the Cityt.
permit application to construct the pipeline, tound a net
deficit ot 60 mqd in the year 2030 to be reasonable.
Nortolk District Corps ot Enqineers Statement of Findinqs,
January 9, 1984, (1984 ND SOF) Appellants' Initial Brief,
App. I at 150, AR 7. In response to the Court's order in
Hudson II, suera, the Corps issued a Supplemental Statement
of Findinqs, specifically addressinq, as a part ot its
public interest review, the extent ot Virqinia Beach's water
needs. The Corps considered its own 1984 Water SuDR1~
Studv. HamDton Roads, which found a reqional deticit ot 55
mgd (excluQing Suffolk) .~ Appellants' Initial Briet,
App. III at 1865, AR 11. The Corps also considered the
Virginia State Water Control Board's 1988 James Water SunDl~
flsn, which found a ranqe for a regional deticit (with
conservation) of 49 mgd (to avoid storage depletion) to 81
mgd (to avoid mandatory use restrictions). ~ Appellants'
Initial Briet, App. III at 2387, AR 12. The Corps
concluded, atter considering comments from interested
parties, that it would not be reasonable to limit the City's
withdrawal to anything less than the 60 mgd tor which it
applied. In short, the Corps tound that "Virginia Beach
needs this 60 mgd project". Nortolk District Corps ot
Engineers Supplemental Statement ot Findings, December 21,
1988, (1988 NO SSOF), at 14, Appellants' Initial Briet,
App. I at 231, AR 7.

244. In Hudson II th. court stated:

This court's 1987 Opinion upheld as reasonable the
Corps' determination that Virqinia Beach had a need tor
water and remanded only tor a determination ot the
extent ot that need. Upon remand the Corp. .ouqht
input trom all interested parti.. and all available
sources. Its analysis ot the projection. ot the amount
ot water Virqinia Beach will need in 2030 and the
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amount which will be available may be flawed in some
respects but is not arbitrary or capricious. Indeed,
this court is convinced that 60 mgd in 2030 may be
insufficient to meet the city's need after considerinq
all other reasonably foreseeable sources of water.

* * * . . * .

Colonel Thomas then very carefully analyzed the
available information and contentions and concluded
that "Virqinia Beach needs this 60 mqd project." He
reached this conclusion only after a searchinq analysis
which complies with the requirements of an assessment
of the public need for the project.

Hudson II, 731 F. Supp. at 1272 (emphasis in oriqinal

In Hudson III, su;ra the court noted:

The public inte]:,est analysis conducted by the Corps
examined estima1:es of the population growth for
Virginia Beach over the next 40 years, and concluded
that the pipeline water will be necessary to meet the
needs of Virginia Beach's fast-growing population. The
district court examined the same data and concluded
that even with the pipeline, Virginia Beach may soon
find itself with an inadequate water supply.

Hudson III, 940 F.2d at 65.

The Court also stated:

[T]here is no longer any controversy concerning either
the environmental effects on the Roanoke River or the
need tor a new supply of water in Virginia Beach, in
both absolute terms and relative to the needs ot
northeastern North Carolina.

Hudson III, 940 r.2d at 66.

245. Indeed, a.. the court noted and other studies have shown, 60
mgd may be insufficient to meet regional demand. by the year
2030. In addition to the Corp8' Water Succlv Studv. Hamcton
Roads and the VSWCB's James Water SucclX Plan, the record
contains other studies indicatinq that the regional deficit
is 60 mgd or more. For example, the 1982 NC-VA Tidewater
Area StudX, which was prepared by the VSWCB and North
Carolina Department of Natural Re8ource. and Community
Development, concluded that the reqional deficit for the
year 2030 would be 60.5 mqd. Appellant.' Initial Brief,
App. III at 2667, AR 12. In July of 1993, in it. Hamcton
Roads Water SucclX Ugdat., the Virqinia Department of
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Moreover, the latest population projections (December 1993)
for the Hampton Roads area released by the Virginia
Employment Commission (VEC) indicated that population
projections used in the prior studies are lower than those
based on actual 1990 census data, confirming that the 60 mgd
figure may be an understatement. Appellants' 2115194 Brief,
App. Vol. 1, Tab 5, Supplemental AR 6. ComDars the VEC's
2010 projection for the five-City Hampton Roads area at
1,210,957 ~ the NC;VA-1i~ewater Area Stud~ of 1,070,000;
the Corps' Water SUDDlv Stud~ of 1,088,050; and the VSWCB's
James Water SuDDlv Plan of 1,134,150. In addition, a chanqe
in the City's land use plan {March 1991) will permit qrowth
in an area south of the "Green Line," which up to that time
preserved underdeveloped land south of the City. This
change was apparently not considered in tormulatinq water
demand projections prior to March 1991 and may result in
increased population and even greater need for water. a..
discussion of changes in City's Comprehensive Land Use Plan
(CLUP), suDra. Since the Corps was aware of a ranqe of
differinq projections for the water deficit when it
concluded that a 60 mqd deficit was reasonable, and the
City's permit application to FERC seeks to withdraw only up
to 60 mgd, it is appropriate to adopt this tiqure tor
purposes of this appeal.

246. To support its contentions, the State cites to Department of
Defense documents showing a reduction in the number ot ships
to be maintained by the Navy. ~ State's Initial Briet,
App. Tab 107, AR 29h, at 75-76 and State's 2115194 Briet
App. Vol. 1994-3, Tab 51, Supplemental AR 14. The State
also cites "Plan 2007," which was put together by business
and local leaders in the Hampton Roads area to develop a
comprehensive plan tor "restructuring the reqional economy."
State's 2115194 Briet, App. Vol. 1994-3, Tab 50,
Supplemental AR 14. This plan projects a range trom an
annual loss ot 3,000 jobs to an annual gain ot 7,000 jobs,
with a "midpoint scenario" ot 500 jobs lost over a. tive-year
period. The plan concludes that "it appears entirely likely
that the next tive years will represent slow to tlat to
negative job growth." ~. at 15. In addition, the State
cites numerous newspaper articles detailing layotts and loss
of contracts at Nortolk ship yards, slippage in the local
economy in the tall ot 1993, bankruptci.., and possible
closures ot military installations. State's 2115194 Briet,
App. Vol. 1994-3, Tabs 52-62, Supplemental AR 14.
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For example, the City cites recommendations of the Base
Closure and Realignment Commission which it asserts will
result in a net gain of approximately 2,170 to 4,700 jobs in
southeastern Virginia. ~, Appellants' 2/15/94 Brief, App.
Vol. 3, Tab 50, Supplemental AR 8; and Appellants' 3/10/94
Brief, App. Vol. 1, Tab 15 at 9, Supplemental AR 19. The
City also states that, historically, base closings have led
to long-term employment gains. Appellants' 3/10/94 Briet at
9. Moreover, the city points out that "Plan 2007- project.
that job growth may range from a loss of 3,000 to a gain ot
7,000 jobs over a five year period and points out that area
employment increased by 1.2' in 1993. ~ Appellants'
3/10/94 Brief, App. Vol. 1, Tab 14, Supplemental AR 19.

The evidence in the record persuades me that Chesapeake's
potential three mgd water banking system and Suttolk's 3.75
EDR system do not add to the available supply of water. ~
Letter from James W. Rein, City Manager, City of Chesapeake
to Mary Gray Holt, Attorney-Adviser, February 28, 1992, at
2, AR 62, and Letter from William E. Harrell, Director of
Public Utilities, city of Suttolk, to Mary Gray Holt,
Attorney-Adviser, February 28, 1992 at 1, AR 119. Further,
the evidence cited to support the claim tor Portsmouth is
inconclusive because it does not indicate that the water
intake relocation has been completed. State's 3/10/94
Brief, App. Vol. 1994-5, Tab 78 at 3, Supplemental AR 23.
Finally, the claims of additional amounts of qroundwater tor
Chesapeake and Suttolk is premature as those cities only
have application8 pending tor the withdrawal8. At most, the
record discloses that Chesapeake is pursuing an alternative
{brackish water desalting at the Northwest River Water
Treatment Plant) which may allow the City to recover a yield
of seven mqd troa the Northwest River Project. ~ State's
3/10/94 Brief, App. Vol. 1994-5, Tab 79, Supplemental AR 23,
and Appellants' 3/10/94 Brief App. Vol. 1, Tab 20 at 3,
Supplemental AR 19. Even it this alternative is
implemented, however, it would do little to alleviate the
projected 60 mgd regional deficit. In sum, I conclude that
the City's need tor water has not been diminished byother
communities addin9 to the water supply.
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250. This evidence consists of anecdotal statements made by
residents and local officials, whil:h are not sufficient to
establish economic harm. ~ State's 7/28/92 Brief, at 38-
40. Another argument raised by the State is that the
project might permit the City to grow beyond the capacity of
the area's natural resources and lead to unmitigated growth
in Virginia Beach. This argument is frequently made in the
case of interbasin transfers of water. On a philosophical
basis this argument may have validity, and the CZMA provides
that economic development must be c:ompatible with the
protection of natural resources. ~ sections 302 and 303
of the CZMA.

Although growth in the Virginia Beach area is certainly
expected, whether such growth will be beyond the capacity ot
the area's natural resources is tOC) speculative to determine
for purposes ot this appeal. In addition, it is ditticult
to determine at what point growth and development become
excessive and begin to be detrimental to an area. Indeed,
it is the Commonwealth of Virginia's responsibility to
effectively manage its coastal zone, pursuant to its coastal
program. Any growth or development in the Virginia Beach
area affecting the natural resources of the coastal zone,
involving an activity that requires a federal license or
permit, would be subject to review by Virginia. Moreover,
other interbasin transfers already exist. ~, ~.,
Appellant's 7/28/92 Brief, App. Vol. 3, Tab 39, AR 138d,
which lists examples of interbasin transfers statewide in
Virginia. In fact, the Supreme Court has recognized that
interbasin transfers are often necessary. New Jersev v. New
~k, 203 U.S. 336, 343 (1931) .

Finally, I aqree with the court in Hudson II when it
concluded that "whether to permit interbasin transfer of
water is essentially a political decision." Hudson II,
731 F. Supp. at 1273. Therefore, I conclude that the
national interest arquments and public comments arquinq
aqainst the interbasin transfer of water in qeneral rai.e
questions outside the scope of my inquiry.

In fact, the State asserts that more than half of the water
the city is seekinq is desiqned to allow the city to avoid
mal1ldatory water use restrictions durinq drouqht. It should
be noted, however, that the Corps, in its Supplemental
Sta.tement of Findinqs, found that mandatory use restrictions
and rationinq would, occasionally, still be, needed by the
City even with the project. 1988 ND SSOF at 14.

~ sections 302(a) and 303(1) of the CZMA.
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253. Speci!ically, mandatory water use restrictions and a
moratorium on extensions of the City's water distribution
system have been in effect since February 1992. Appellants'
3/19/92 Submittal, App. Vol. 1, Tab 3, AR 73a. Since the
late 19709, the City's building code has mandated use 0!
water-saving plumbing devices in all new and renovated
plumbing. Appellants' 3/10/94 Brie!, App. Vol. 1, Tab 9 at
1, Supplemental AR 19. Since July 1993, the City has
required ultra-low-flush plumbing devices in all new and
renovated plumbing. ~. at 7. The City also provides
rebates for conversion of old plumbing. ~. Conservation
efforts by the City have resulted in lower gallons per
capita per day (qpcd) usage of water by Virginia Beach
residents (71 qpcd) compared to the level of usag. (80 qpcd)
prior to the implementation of conservation measures.
Appellants' Initial Brief, App. I at 1303-5, AR 9.

~ 15 C.F.R. S 930.121(c) .~ lis the Federal Water
Pollution Control Act, as amended (Clean Water Act or CWA),
32 U. S. C. SS 1341 , ].344 and the Clean Air Act, as amended,
42 U.S.C. SS 7401 tt ~.

~ section 307(f) of the CZMA.

256. As discussed previously, on January 9, 1984, th. U.S. Army
Corps ot Enqineers (Corps) issued a permit authorizinq the
City to discharqe dredqed or till material into naviqable
waters pursuant to section 404 ot the Clean Water Act and to
construct river crossinqs pursuant to section 10 of the
Ri vers and Harbors Act. ~ Department of the Army Permi t
issued by the Norfolk District Corps pursuant to section 404
of the Clean Water Act and section 10 of the Rivers and
Harbors Act, January 9, 1984, (CWA S 404 Permit),
Appellant's Initial Briet, App. I at 64, AR 7.

On or about March 1990, pursuant to 33 C.F.R. S 325.6, the
Corps qranted an extension of time tor the CWA S 404 Permit,
which had the effect of reinstatinq the oriqinal ten-year
construction period throuqh the year 2000. ~ Letter of
Colonel J.J. Thomas, District Enqineer, ND Corps, to Mr.
Aubrey Wa~~s, Jr., City Manaqer, Virqinia Beach, March 1990,
Appellants' Initial Brief, App. I at 72" AR 7 (modification
for special condition and grant of time extension tor the
1984 CWA S 404 Permit). An additional modification was
granted in 1992. a.. Letter of Colonel Andrew Perkins, Jr.,
District Enqineer, ND Corps, to James Spore, City Manaqer,
Virqinia Beach, December 17, 1992, enclosinq permit
modifications, Appellants' 2115194 Brief, App. a~ Vol. 1,
Tab 17, Supplemental AR 6 (tor alteration of pipeline
terminus and other conditions tor the 1984 CWA S 404
Permit) .
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In addition, the Virginia State Water Control Board (VSWCB)
issued a section 401 certification in September, 1983, which
certified that the proposal to construct a water supply
intake and transmission system will comply with Virginia
water quality standards. ~ Section 401 CWA Certification
issued by the VSWCB, September 15, 1983, (CWA S 401

Certification) , Appellants' Initial Brief, App. I
at 569-571, AR 8.

The City argues that the proposed project has been approved
by the Corps and the VSWCB and is subject to the continuing
jurisdiction of those agencies. Appellants' Initial Brief
at 119.

The State, on the other hand, argues that the permits issued
under the Clean Water Act were issued a decade ago and
"[s]ince that time, critical changes in the river syst..
have occurred." State's 7/28/92 Brief at 68. The State
also claims "there is substantial reason to conclude that
water quality permits could not be granted today." 14.

~ Decision and Findings in the Consistency Appeal ot Union
Exploration Partners, Ltd, (Unocal Pulley Ridge Decision)
January 7, 1993, at 31-33, citing Decision and Findinqs in
the Consistency Appeal of Chevron U.S.A., Inc., (Chevron
Decision) , October 29, 1990, at 57.

259. Appellants' Initial Brief at 118. The city claims it
intends to operate the back-up diesel generator for testing
and in the event ot a power outage. ~. In order to
construct the back-up diesel generator at the pumping
station, the City is required to apply tor and obtain the
necessary permit(s) pursuant to the Clean Air Act. ~ 42
U.S.C. SS 7401 n ~.

The State does not arque or present any evidence that the
proposed project will violate the Clean Air Act. Instead,
the State arques that the project will remove water betore
it can pass throuqh the two qenerators located at Gaston Dam
and Roanoke Rapids Dam, thereby decreasinq hydropower
generation and requiring it to be replaced by less-
environmentally clean methods. State's Initial Briet at 66.
The State arques the loss ot clean hydropower should be
considered with respect to the Clean Air Act. 14.

260. Letter ot Richard E. sanderson, Director, Ottice ot Federal
Activities, EPA, to Ray Kammer, Deputy Under secretary tor
Oceans and Atmosphere, U.S. Department ot Commerce, dated
March 11, 1992 (EPA March, 1992 Letter), AR 53.

State's Initial Briet at 66, Stat.'s 7128192 Bri.t at 68.
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262. ~ Chevron Decision at 57. The Chevron Decision also held
that the consistency appeals process is an inappropriate
forum to examine decisions by federal agencies to issue
permits within their purview. ~. This determination was
recently upheld in the Unocal Pulley Ridge Decision
at 32-33.

263. Specifically, I must determine that "[t]here is no
reasonable alternative available {e.g., location design,
etc.) which would permit the activity to be conducted in a
manner consistent with the management program." 15 C.F.R.
S 930.121(d).

~, e.g., Decision and Findings in the Consistency Appeal
of Carlos A. Cruz ColOn, (Cruz ColOn Decision), September
27, 1993, at 6.

265. ~, aenerall~, e.g., Decision and Findings in the
Consistency Appeal of Yeamans Hall Club, (Yeamans Hall
Decision), Auqust 1, 1992; Cruz Co16n Decision.

266. ~, e.a., Yeaman's Hall Decision at 6.

15 C.F.R. S 930.121(d).

As was stated in the Korea Drilling Decision at 23:

The regulation [15 C.F.R. S 930.64(b) serves two purposes.
First, it qives the applicant a choice: adopt the
alternative (or if more than one is identified, adopt one of
the alternatives) or, if the applicant believes all
alternatives not to be reasonable or available, either
abandon the proposed activity or appeal to the Secretary and
demonstrate the unrea.sonableness or unavailability of the
alternatives. Second, it establishes that an alternative is
consistent with a State's proqraa because the State body
charqed by the Act with determininq consistency makes the
identification ot the alternative.

This requirement applies to state objections made pursuant
to lS c.r.R. S 930.64(b) .

~, e.g., Decision and Findinq. in the Consistency Appeal
of Texaco, Inc. (Texaco Decision), May 19, 1989, at 36.

If the objectinq state does not provide enouqh detail a. to
how the proposed alternative can be implemented con.i.tently
with its coastal mana.qement proqram, the project'. proponent
and the secretary are not able to evaluate the alternative
to determine whether it is reasonable or available, becau..
the project's proponent and the Secretary cannot be .ure
what the objectinq state is proposinq.
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Korea Drilling Decision at 23.

Appellants' Initial Brief at 153-154, Appellants. 7/28/92
Brief at 129-130.

Appellants' 7/28/92 Brief at 132-134.

~. at 130.

15 C.F.R. S 930.121(d), Appellants' 7/28/92 Brief at 130.

The issue of when an objecting state must propose
alternatives was most recently addressed in the Chevron
Destin Dome Decision. In that decision, the Secretary tound
that a state must describe alternatives in its Objection
Letter, unless the state demonstrates "good cause" tor not
describing an alternative at the time ot its Objection
Letter (~, changes in technoloqy) .Chevron Destin Dom.
Decision at 26-27. Prior to Chevron Destin Dom., how.v.r,
the Secretary recognized an additional exception to th.
general rule that a state must describe consistent
alternatives in its Objection Letter. ~, Korea Drilling
Decision at 24, Unocal Pulley Ridge Decision at 34. Thi.
second exception applied where the record disclosed an
alternative that might be consistent with the stat.'s
coastal management program and appeared reasonable and
available. Because at the time the State filed its
Objection Lettel~ the Secretary allowed alternatives to be
raised for the 1:irst time during an appeal, in order not to
prejudice the interests of the State, I will examine the
record. to determine whether the State describes any
consistent, reasonable, available alternatives.

State's 7/28/92 Brief at 79.

~ Chevron Decision at 66 ("While the alternative stated in
the [Objection Letter] was not specific enou9h, that defect
was cured durin9 the course of this appeal.").

280. ~ State's Objection Letter at 6-9, State's 2115194 Brief
at 15-6.

The State also advocates a "buildin9 blocks- approach.
Under the "buildin9 blocks" approach, water supply is added
in increments as it is needed. The State a~ques that it is
less expensive to build components of water supply projects
as they are needed, rather than incur huge capital costs
decades in advance. In addition, the State arques, water
supply technoloqy is rapidly improvin9. By addin9 water
incrementally, the City can make use of the latest
technology, and in the process reduce costs. State's
7/28/92 Brief at 77-78. The buildin9 blocks method is
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especially critical for southeastern Virginia,
argues:

the State

Because there is so much dispute about how much water
will actually be needed during the next century,
building a water supply in increments will allow the
system to be sized to meet actual needs, without
unnecessarily depleting resources critically needed by
others.

State's 8/31/92 Brief at 4.

In addition, the State asserts that the City's need should
be divided into two components: 1) base supply to serve the
City's future qrowth, and 2) emerqency supply to offset
reductions in its current supplies which may occur durinq
drouqht conditions. State's Initial Brief at 71-73.

In suggesting these alternative methods, the State is
questioning the need for at least 60 mgd in additional water
supplies that the proposed project would provide, and that I
found to be necessary to alleviate southeastern Virginia'.
year 2030 water deficit in Element 2. Furthermore, neither
of these methods quarantees that southeastern Virginia will
have the water it needs to alleviate its year 2030 water
deficit.

The base/emergency distinction rests on the assumption that
part of the City's year 2030 need can be fulfilled by
current sources, primarily Norfolk, which the State arques
can continue to provide water to the City. ~. at 71-72.
This assumption tails to consider that the 60 mgd deticit in
the year 2030, which the proposed project is designed to
alleviate, is a regional deticit. The amount ot water that
Norfolk continues to make available to the City would result
in that water beinq unavailable to other municipalities.
Thus, the base,emergency supply distinction proposed by the
State is irrelevant because, reqardless ot the amount ot
water that Nortolk continues to supply to the City, the
regional need remains.

Under th. buildin9 blocks approach, water supplies are added
as they ar. n.8d.d throu9h the year 2030. Th. purpos. of
the Lak. Gaston proj.ct is to secur. a wat.r supply to
alleviate th. year 2030 deficit. Th. buildin9 blocks
approach would result in an uncertain wat.r supply for th.
year 2030, which is what the city is attemptin9 to avoid
with the propos.d project. For the.. rea.on. and th.
reasons stated in Element 2, I rej.ct th. State's
emergency/bas. distinction and buildin9 blocks approach.

282. State's Objection Letter at 8-9.
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,I,g. at 9.

284. state's 2/15/94 Brief at 24.

285. In addition, if these are two separate alternatives, the
State failed to meet its burden of stating that the
"balancing program" described in the State's Objection
Letter is consistent with its coastal management program.
As was stated in the Korea Drilling Decision at 23:

The Act and its implementing regulations charge the
State with interpreting its own management program and
applyinq it to a proposed activity to determine its
consistency. Since determininq consistency is the
State's responsibility, and since that determination is
within the State's control, the State should be and is
allocated the burden of describinq consistent
alternatives.

286. State's Objection Letter at 8, State's 8131192 Brief at 24.

The State indicates that this alternative is consistent with
its coastal management program. State's 8/31/92 Brief
at 24.

287. State's 7/28/92 Brief at 91.

288. I,g.

State's Initial Brief at 11. This alternative, the State
asserts, is consistent with its coastal management pro9ram.
~.

290. ~ Factual Back9round; Appellants' Initial Brief at 14;
Appellants' 2115194 Brief, App. Vol. 1, Tab 32 at 13-14,
Supplemental AR 6.

291. State's Objection Letter at 6-7. The State asserted therein
that the alternative is consistent with its coastal
mana9..ent proqraa .1Q .a t 6 .

292. Stat.'. Initial Briet at 84.

I believe it is beneficial, however, to assess the general
availability of qroundwater in southeastern Virginia.

The City arques that while groundwater withdrawals may be
technically feasible, neither fresh nor brackish groundwater
is practically available now or in th. future as a source of
additional water supply, because of the groundwater level
declines already experienced in southeastern Virginia and
northeastern North Carolina as a result of overuse, and



122

because ot the signiticant adverse impacts that would result
from pumping additional groundwater. City's Initial Briet
at 126. In support of its position, the City presents the
conclusions of studies dating back to 1975 that demonstrate
the groundwater situation in southeastern Virginia. City's
Initial Briet at 127, App. III at 2539-41.

The State presents studies by various consultants that show
that additional groundwater withdrawals are possible in
southeastern Virginia. The State's Boyle Report, however,
stated that several independent investigations have
concluded that the present rates of withdrawal are
approximately equal to the rate of natural recharge to the
systems. Therefore, the Boyle Report concluded:

substantial increases in the amount ot water withdrawn
by wells will likely be ottset by a combination ot
additional declines in water levels (potentially
including local dewatering of the aquiter), reductions
in the natural discharge ot groundwater to streams, and
the landward movement of the tresh/saltwater intertac..

Boyle Report at 17.

In 1973, southeastern Virqinia was desiqnated a "qroundwater
manaqement area" under the Virqinia Groundwater Act ot 1973.
Appellant's Initial Brief at 127-8. Groundwater withdrawals
could not be nade within qroundwater manaqement areas
without a permit issued by the VSWCB. Appellant's Initial
Brief at 128. A 1991 VSWCB memorandum stated that "it is
doubtful that the aquifer system within the Eastern Virqinia
Groundwater Manaqement Area can support the level ot
qroundwater riqhts that have been established by
implementinq the Ground Water Act of 1973." App. III at
2746, City's Initial Brief at 129. Furthermore, the VSWCB
stated, in a 1988 memorandum to the Corps that:

North Carolina's latest contention that increased
pumpaqe ot qroundwater...could meet the need. ot
southeastern Virqinia is not consistent with past North
Carolina statements and would violate Virqinia's
current plans and policies tor water development tor
southeastern Virqinia. Increasinq qroundwater
withdrawal trom southeastern Virqinia is not a viable
alternative, and Virqinia has a consistent policy
datinq trom 1973 in limitinq the amount ot qroundwater
pumpaqe.

App. III at 2586.

The State also provides evidence that in December 1991, the
VSWCB qranted the City an initial test permit to take
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approximately two mgd from two wells for the purpose of
investigating the feasibility of placing a deep well. If
the testing had been successful, the City hoped to develop a
7.5 mgd supply. The City could not, however, develop the
7.5 mgd supply unless it obtained a permit. Boyle
Engineering Corporation Letter (7/92) , NC App. Vol. 9, Tab
138. The City claims that it was forced to abandon the test
well project by excessive costs and numerous legal and
regulatory cons1:.raints. The permit expired at the end of
1993. Letter from Thomas Leahy III to Terry Wagner,
Groundwater Program, VDEQ (4/93); City's 2/15/94 Submittal,
Vol. 1, Tab 25.

The Groundwater Act of 1973 was repealed in 1992 and
replaced by the Groundwater Management Act of 1992 (1992
Act) .Va Code M1n S 62.1-254 §t seg. Under the 1992 Act,
the City would be required to obtain a permit before it
could withdraw groundwater. Va Code Ann. S 62.1-258.
Pursuant to the 1992 Act, VDEQ (formerly VSWCB) may, in ita
discretion, "issue a permit [to an applicant for a
groundwater withdrawal permit] for a greater amount than
that which is based on historic usage and water
conservation... ." Va Code Ann. S 621-260. The 1992 Act also
provides that " when available supplies of groundwater ar.
insufficient for all who desire them, preference shall be
given to uses for human consumption, over all others." Va
Code Ann. S 62.1-263. The Virginia State Department of
Health (VDOH) noted:

[t]he General Assembly and Department of Environmental
Quality chanqed the requlations qoverninq qroundwater
manaqement and the permittinq procedures tor obtaininq
qroundwater. A by-product of these chanqes made it
apparent that qroundwater was now available in
Southeast Virqinia, as allot the previously permitted
and qrandtathered water riqhts were done away with.

V DOH Interoffic. Correspondence (10/93), NC App. 1994-5, Tab
80 at 3. In September 1993, Chesapeake and Suffolk applied
for permits to withdraw groundwater (tive and six mgd,
respectively). NC App. 1994-5, Tab 74.

The VSWCB, comm41ntinq on the Boyle Report, states:

[t]he report itself discounts the prospect of increased
ground water development. The [V]SWCB points out that
the strengthened Ground Water Act of 1992 wa. enacted
precisely because this resource is in danqer ot over
use.

7192), city'. 7128192VSWCB comments on the aoyle Report
submission, Tab 40M at 4.
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The record is persuasive that prior to 1992, additional
groundwater withdrawals were unavailable to the City. With
the abolishment of previous~ permitted and grand fathered
water rights, however, the record indicates that the VDEQ
may grant permits to allow groundwater withdrawal tor
municipal use. Chesapeake and Suffolk have already applied
for these permits. The record, however, does not indicate
that these permits have been issued. Therefore, it is not
certain that VDEQ will issue the permits at all. Nor does
the record indicate the amount ot water that VDEQ would
permit to be withdrawn if it does issue permits. For these
reasons, I find that, even if the State were not to
condition withdrawal of groundwater on the City's
implementation of "a well-designed qroundwater syste.,- this
alternative would be speculative, and thus unavailable.

294. These sources are not mentioned elsewhere in th. Stat.'s
briefs or in the Objection Letter.

Although the State does not specifically indicate that th...
alternatives are consistent with its coastal management
program, it states in its 2115194 Brief, at 15, that:

In our earlier briefs, we des~rib. many reasonable and
economic alternatives, totallinq well over twice
Vir9inia Beach's claimed needs, which are readily
available in the local Southeastern Vir9inia area. All
would be consistent with the NCCMP.

Since both of these sources are located in southeastern
Virginia, they will be assumed to be consistent with North
Carolina's coastal management program.

295. Boyle Report at 19.

The Boyle Report stat:es that this alternative would require
"(d]etailed technical and environmental feasibility
investi9ation. ...before implementation." 14. The
necessity of such detailed technical and environmental
feasibility studies also would render this alternative
unavailable.

State's Objection L.t~ter at 7-8. The State assert. that
such technique. are c:onsistent with its coastal manac;ement
proc;ram. ,Ig. at 6.

l.Q. at 7-8.

EDR is currently beinq used by Suttolk to de.alinate its
existinq water supply from the Blackwater River. a..
discussion of project's contribution to the national
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interest under Element 2. The evidence in the record does
not indicate that EDR technology causes adverse
environmental effects, or that this proposed alternative is
more costly than the proposed pipeline project. There is
also no dispute that EDR technology exists.

299. Boyle Report at 14.

Back Bay may be c::onsidered a local source of surface water.
In its Objection Letter, the State identifies local sources
as consistent with its coastal management program. State's
Objection Letter at 6,8. Furthermore, the State indicates
that the "many reasonable and economic alternatives" it
described in its earlier briefs in the local southeastern
Virginia area would all be consistent with its coastal
management program. State's 2/15/94 Brief at 15.
Therefore, I will assume that this alternative is con.i.tent
with the State's coastal management program.

300. Management Plan for Back Bay, Appellants' Initial Brief,
App. IV at 4167, AR 15.

301. ~. at 4095, AR 15.

302. Boyle Report at 14.

303. Boyle Report at 14. Both the City and the Boyle Report
state that desalinating water trom Back Bay is technically
feasible. The city states, however, that desalination ot
Back Bay has never been considered realistic because ot the
serious environmental impacts it would entail. Appellants'
Initial Briet at 136.

304. Boyle Report at 14.

305. With respect to dredging, the Boyle Report states that while
dredging ot existing reservoirs will produce a small
increas. in yield due to increases in storage,
"(e]nvironmental impacts associated with dredginq and
sediment disposa:l can be adverse." Boyle Report at 19.
Therefore, because this alternative doe. not have
environmental advantages over the Lake Gaston project, this
alternative is also not reasonable.

State's Initial Brief at 83. These proposed modifications
of the Norfolk s~(stem presumably would be considered
specific examples of local sources, which were found
consistent with th. State's coastal manaq8ment proqraa in
its Objection Letter. State's Objection Letter at 6, 8.

~ Cruz Co16n Decision at 6, tootnot.20.
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The analysis could be different if there were an established
process by which the City could obtain a permit to undertake
the acti,ons proposed by the State. Through the permitting
process, the City would have the opportunity to obtain the
legal authority to imlplement the alternatives. It could
also be different it 'there were evidence that Norfolk had
offered the City the lopportunity to undertake these actions.
If this were the case, the City would have the authority to
implement these alterJnatives by exercisinq its legal
authority to enter in'to a bindinq contract.

Appellants' Initial B:~iet at 85-6.

310. Boyle Repor~ a~ 11.

311. Boyle Report at 11.

The State proposes obtaining water from Portsmouth as an
alternat:ive to the proposed project in its Objection Letter
and stated therein that this alternative is consistent with
its coastal managemen1~ program. State's Objection Letter a't
6' 8. I find that th:is alternative was stated with
sufficiel;'1t specificity.

312. "Portsmouth denies st]:"ings on water deal," Vira!n!an-p!lo~,
February 26, 1992, Stcite's 7/28/92 Brie!, App. Vol. 9,
Tab 131, AR 29!. b.l..also, "Beach rejects Portsmouth'.
water offer," Virgin!c~n-Pilo~, February 22, 1992, ~. at
Tab 130, AR 29!.

Boyle Report at 11. While the State asserts that
Portsmouth's system has now increased its water supply by
two mgd by relocating this intake struct.ure, I found in
Element 2 that the state has not provided evidence to
support this claim.

Boyle Repor-t a-t 15. ~rhe S-tate indicates that water exchanqe
is consisten-t with its coastal manaqement proqram. State's
7128192 Briet at 80-8:L. I tind that this alternative was
describ8d with 8uttic:lent specifici-ty for me to dete~ine
that i-t :l8 unavailable.

Boyl. R.port at 39.

Union Camp extracts between 35 and 46 mqd of qroundwat.r.
Durin9 h.i9h flow montJ\s, surplus surface wat.r suppli..
would be treated and delivered to Union Camp, th.r.by
minimizinq 9roundwate]~ pumpinq durin9 a lar9. portion of th.
year. Thi. qroundwater would then b. u..d durinq low flow
months by the municipcilities and Union Camp. Boyl. R.port
at 39.
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317. State's 7/28/92 Brief at 76.

[I]nterconnIBction and coordinated management ot the
various sys'tems could result in yields for the regional
system that would exceed the arithmetic sum ot current
yield estim;ates. L. Shabman , W.E. Cox, "Costs ot
Water Manag'ement Institutions: The Case ot
Southeaster]r\ Virginia" in K.D. Frederick (ed.) Scarce
Water and Institutional Change (1987).

State's 7128192 JBrief at 76, AR 68, 68a, Exhibit 14. The
State also cites the National Wildl.ife Federation's
comments, which state that interconnection and coordinated
manaq..ent doubled the available supplie. to the local
Washinqton area '~ithout addinq additional water supplies.
State's 7128192 Brief at 76-7. Letter of David Campbell,
National wildlife Federation to Mary Gray Holt, Attorney-
Adviser, March 20, 1992, at 4, AR 74.

In its 2115194 Brief at 15, the State asserts:

In our earlier briefs, we describe many rea.onable and
economic al'cernatives, totallinq well over twice
Vir9inia Bej!ch's claimed needs, which are readily
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318. Comments of VDOH, AR 104.

In its Objection Letter, the State proposed aquifer storaqe
and recovery (ASR) as an alternative consistent with its
coastal manaqement proqram. State's Objection Letter
at 6-8. I find that this alternative is stated with
sufficient specificity for me to determine that it ia
unavailable.

The proposed alternatives which utilize ASR are: (1)
withdrawal of water from Lake Gaston durinq hiqh floW8 and
storaqe in the aquifer for later use, (2) withdrawalof
water from Lake Chesdin, the Blackwater River, or the
Nottoway River, and storage in the aquifer, and (3) storaqe
of surplus water from the Portsmouth and Norfolk reservoir.
in the aquifer. Boyle Report at 12-14, 25, Stat.'s Initial
Brief at 74-77, 90. State's 7/28/92 Brief at 80.

320. ~ Boyle Report at 12, City's Initial Brief at 142. The
State proposes two different-sized ASR projects. In its
Initial Brief, the State proposes that the City build two
ASR systems of eight mgd each. State's Initial Brief at 76.
The Boyle Report proposed that, during higher flow months,
surplus surface wateJ:' be pumped a short distance to a
treatment plant and treated to safe drinking water
standards. The well field capacity required would be 30 mqd
during injection, and 50 mgd during recovery. Boyle Report
at 25.

321. State's Initial Brief at 75-76; State's 8/31/92 Bri.t at 14;
Stat.'s 7/28/92 Briet at 80, Boyl. Report at 29.

App.llan~.. Ini~ial Bri.f at 142, App.llan~.. 7128192 Bri.t
at 166. Th. Ci~y acknowledges that ASR ha. b..n u.8d
successfully in oth.r parts of th. country. App.llan~..
7128192 Brief a~ 166"

~, VSWCB memorandum, Tidewater Re9ional Office, froa
Robert Jackson, Jr., to Martin Ferquson, Jr., June 18, 1992,
Appellants' 3110194 Brief, 'App. Vol. 1, Tab 20, Supplemental
AR 19.
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325. The USGS summarized the two studies which surveyed the
feasibility of ASR in southeastern Virginia as follows:

The objectj.ve of both studies was to displace saline
groundwatez~ with surplus freshwater for subsequent
withdrawal during drier seasons. The conclusions tor
both studies was [sic] that artificial recharge might
be feasible when (1) the aquifer material is suitable
for a highly developed well, and (2) the recharge water
is properly treated to minimize physical and chemical
clogging of the well screen and aquifer matrix. Both
USGS tests were of relatively short duration and
research in nature.

Letter from Gary S. Anderson, District Chief of the USGS,
Thomas Leahy, III, P.E. dated June 26, 1992, Appellants'
7/28/92 Brief, App. Vol. 4, Tab 40W, AR 138e.

~

326. Appellants' 7/28/92 Brief at 167-168, Boyle Report at 11.

327. Appellants' 2/15/94 Brief at 19, State's 3/10/94 Brief at
12.

CH2M Hill wrote, in a letter to VSWCB, that the high cost
was mainly due t~o the "high organic and color content of the
water in the Dismal Swamp Canal, which would require
extensive chemic:al treatment and would generate large
quantities of sludge." Letter of John Glass,
Geohydrolo9ist, CH2M Hill, to Virginia Newton, VDEQ, State's
3/10/94 Brief, App. Vol. 1994-5, Tab 76 at 2, Supplemental
AR 23, Stat.'s 3/10/94 Brief at 12.

Appellants' 2115194 Brie! at 19-20, Appellants' 2115194
Brie!, App. Val. 1, Tab 24, Supplemental AR 6.

The Virginia Department of Health (VDOH) noted that pilot
testing and some full scale testing showed that the ASR
portion of the project would work. State's.3110194 Brief,
App. Vol. 1994-5, Tab 80, Supplemental AR 23; State'.
3110/94 Brief at: 12. A memorandum from the builder of the
Chesapeake syst.m regarding the performance of injection and
recovery cycles during the operation of the ASR well,
however, shows that Chesapeake's ASR systea is not yet fully
operational. This memorandum concerns water quality and
water capacity problems related to Chesapeake's ASR well.
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Memo from Meg Ibison and Doug Dronfield, CH2M Hill to Frank
Sanders, City of Chesapeake, November 29, 1993, Appellants'
3/10/94 Brief, App. Vol. 1, Tab 20, Attachment 1,
Supplemental AR 19. Prior to Chesapeake's abandoning the
project, the VDOH wrote in a letter to Leahy in response to
the Boyle Report, that Chesapeake's experience up to that
point:

has demonstratedl the delicate unpredictability of ASR

in a relatively small scale application. The problema

grow exponentially when the aquiter(s) used are
expanded and various qualities of injection water are
applied.

Letter from Eric Bartsch, V DOH, to Thomas Leahy III, VSWCB,
June 26, 1992, Appellants' 7/28/92 Brief, App. Vol. 4,
Tab 40N, AR 1388; A~lpellants' 7/28/92 Brief at 168.

330. Chesapeake's Public Utilities Director reported that th.
injected water:

could be stored below qround without mixinq with natiV8
water and be recovered for later use. We have not yet
determined the maximum available storaqe in the ASR,
but we have stored almost 354.0 million qallons ot
water before withdrawal commenced.

State's 3/10/94 Brief, App. Val. 1994-5, Tab 78 at 2,
Supplemental AR 23; State's 3/10/94 Brief at 11-12.

331. ~ Chevron Decision at 67 (the Secretary determined that a
proposed alternative was unavailable based partly on the
lack of verification of effectiveness of the alternative and
the additional studies that would be required).

332. The Boyle Report states that the city has fiv. em.rg.ncy
wells which have a total maximum capacity of 20 mgd. Th.s.
wells are locat.d in n.ighboring communiti.s, and th. City
would n..d to r.new .xisting contracts with th.s.
communities to maintain the wells for emergency situations.
Boyle .tate. that th. use of these wells during extrem.
drought conditions will effectiv.ly low.r th. d.mand d.ficit
of 60 mqd a. defined by the Corps. Furth.rmor., Boyl.
states,

The existin9 permits allow for the City to make
application for permitted withdrawals when no shortage
exists. If this is done, these wells could be utilized
for deliverin9 groundwater which has been "freed up- by
reduced pumping from industrial users such a. Union
Camp.
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Boyle Report at 15.

The emergency wells can be considered local sources, which
the State found to be consistent in its Objection Letter.
State's Objection Letter at 6,8. I also find this
alternative to be stated with sufficient specificity for me
to determine it is unavailable.

334. James Water Supply Plan, March 1988, VsWCB, Appellants'
Initial Brief, App. III at 2386, AR 13. The State
acknowledges that, under VsWCB requlations, emergency wells
may only be used when mandatory water conservation is
imposed. State's 7{28/92 Brief at 74.

It is questionab:le whether this proposed alternative is
truly an alterna1:ive. In suggesting drought restrictions ..
an alternative, 1:he State can be viewed as arguing the
legitimacy ot tht! need for at least an additional 60 8CJd of
water, which I hcive determined to be appropriate. ~
Element 2.

Although the Sta1:e does not specifically state that this
alternative is consistent with its coastal management
program, it stated in its 2/15/94 Brief at 15 that:

(iJn our earlier briefs, we describe many reasonable
and economic: alternatives, totallinq well over twice
Virqinia Beach's claimed needs, which are readily
available in the local Southeastern Virqinia area.
would be consistent with the NCCMP.

All

Since the drou9ht restrictions clescribed by the State would
take place within Vir9inia Beach, which is within the
southeastern Vir9inia area, I will assume that the State
consider. thi. alternative to be consistent with its coastal
mana9...nt proqram. I also find that this alternative i.
specitic enou9h tor me to consider whether it is reasonable
and available.

336. State's 8131192 Brief at 17.

The State arque. that the City's citizens have been under
mandatory restriction. tor well over two year.; it the City
official. are willing to require mandatory restrictions
rather than adopt alternative. to Lake Gaston, they should
be willing to reduce their water use during extrem. drought
once every 10-15 year.. State's 2/15/94 Brief at 21.



132

State's 7/28/92 Brief at 76, State's 2/15/94 Brief at 19-20.
The State cites five recent studies which show that
communities can expect to reduce their overall water
consumption by installing ultra-low-flush toilets and other
water-saving devices. State's 2/15/94 Brief at 20.

The State indicates that this alternative is consistent with
its coastal management program. State's 7/28/92 Brief
at 80-81. The State also described this alternative
specifically enou9h for me to evaluate whether it is
reasonable and available.

Since the record doe. not disclose that implementation of
this proposed alternative would result in adverse
environmental effects, I find that this alternative ha.
environmental advantaqes over the Lake Gaston project. The
record also does not disclose evidence that the increase in
cost of this proposed alternative, it any, outweighs the
environmental advantages of this alternative. Therefore, I
find that this proposed alternative :ls reasonable.

State's 2115194 Brief at 15,
at 76; Boyle Report at 18.

19, 20; State's 7/28/92 Brl.t

The State arques that these studies indicate that a complete
retrofit program in the City should reduce water consumption
by six to nine mgd. State's 2/15/94 Brief at 15, 19, 20.
The Boyle Report suggests that the city could enhance its
water supply by such measures as: (1) plumbing code changes
which mandate ultra-low-flow toilets in new construction;
(2) retrofitting plumbing in existing homes and buildings
with water saving devices; and (3) retrofitting hotels,
offices and restaurants with water saving devices. Boyle
Report at 17-18.

~ Element 2, Contribution to the National Interest.

The State indicate. that wastewater reuse is con.istent with
its coa.tal management pro9ram. State's 7/28/92 Brief at
80. I find that this alternative was described with enough
specificity for me to evaluate whether it is reasonable and
available.

The record doe. not show that implementation ot this
proposed alternative would result in adverse environmental
impacts. Theretore, I tind that this alternative ha.
environmental advantaqes over the Lake Gaston project. I aa
not persuaded by the evidence in the record that thi.
alternative is more costly than the proposed project.
Theretore, I tind this proposed alternative to be
reasonable.
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In its list of potential sources of water, the Boyle Report
also mentions water reuse by groundwater recharge, but
concludes that this is not a feasible alternative, in part
because natural recharge areas are too distant from
reclaimed water sources and from locations where extractions
will occur, and because it is unlikely that high volume
surface recharge could be accomplished in the outcrop area.
Boyle Report at 18-19.

State's 2/15/94 Brief at 18-19.

342. State's 2/15/94 Brief at 19.

343. State's 2115194 Briet at 19.

344. Boyle Report at 18.

345. Boyle Report at 18.

346. Appellants' 7/28/92 Brief at 180.

Appellants' 3/10/94 Brief at 13-14. Therefore, the City
claims, "[i]t would be wildly expensive and inefficient to
build pipelines to and from these golf courses to convey
treated wastewater and groundwater back and forth."
Appellants' 3/10/94 Brief at 14.

348. The Boyle Rgport states that:

Water reuse tor non-potable purposes such as landscape
irrigation for existing golt courses, parks, and other
large turf areas, and dual systems for separate
reclaimed water irrigation ot greenbelts, common areas
and lawns, is technically viable and widely practiced
in water-short areas of the United States, particularly
California and Florida.

Boyle Report at 18.

Further, the State quotes "Wastewater Reuse Criteria and
Practice in the U.S.," Camp Dresser and McKee:

Water reuse is well-estab:lished in the u.s. While many
of the early projects were imple~ented as a least-cost
means of wastewater disposal, water reuse is now
recognized as an important integral co~ponent of water
resource manage~ent in ~any parts of the country. As
droughts and population increases continue to stress
the availability of fresh water supplies, water reuse
of ~unicipal wastewater will play an ever-increasing
role in helping to meet our water de~ands. Reclaimed
water is used for many nonpotabl. purpo..., ranginq
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from pasture irrigation to urban applications such as
residential lawn irrigation, toilet flushing, and
vehicle washing.

State's 2/15/94 Briet', App. Val. 1994-2, Tab 45, p. 2,
Supplemental AR 13; S:tate's 2/15/94 Brief at 18.

In addition, EPA, in its Guidelines for Reuse, states that
non-pota,ble reuse only requires conventional wastewater
treatme~lt technoloqy that is widely and readily available in
countries throu9hout the world, and, because properly
impleme~,ted non-potable reuse does not entail si9nificant
health r'isks, it has generally been accepted and endorsed by
the public in the urtlan and a9ricultural areas where it has
been introduced. Sta,te's 2/15/94 Brief, App. Vol. 1994-2,
Tab 34, Supplemental AR 13, State's 2/15/94 Brief at 19.

349. It is too speculati ve: for me to attempt to consider the
amount of water that could be added by wastewater reuse
"[o]ver time, and following an extensive public proqram.-
Boyle Re.port at 18.

This alt,ernative was proposed in the State's objection, and
was stat,ed therein tOI be consistent with the State's coastal
manaqement proqram. State's Objection Letter at 6,8. I
find that this alternative is specific enouqh for me to
consider' whether it is reasonable and available.

The Boyle Report states that a 1971 report prepared for
Norfolk indicated that this was a viable alternative for
future water supply for Norfolk's system. Boyle Report
at 19. The State does not specifically .indicate that
construc.tinq this proposed reservoir would be consistent
with its coastal manaqement proqram. However, as stated
earlier, the State asserts in its 2115194 Brief that the
"reasonable and economic alternatives" it described in its
earlier briefs would all be consistent with its coastal
manaqement proqraa. State's 2115194 Brief at 15. Since a
new reservoir on the Blackwater River could be considered a
source for the local southeastern Virqinia area, I will
assume that the State considers this alternative to be
consistent with its coastal manaqement proqram.

The state doe. not elaborate on the location of such a
reservoir, or provide detail as to the size of the
reservoir. I find, however, that thi. proposed alternative
is specific enou9h for me to deteraine that it i.
unreasonable.

352. Lake Genito would require the tloodinq ot 10,500 acres,
includinq the tloodinq ot 4,250 acres ot non-tidal wetlands,
and the alteration ot tlow regiae.. Appellants' Initial
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Brief, App. I at~ 1357-1362, AR 9. The Boyle Report
acJ<:nowledges tha,t " [ c] onstruction of new reservoirs such as
the proposed LaJ<:e Genito would impact large areas of
wetlands and pe~~itting for new reservoirs could prove
difficul t ." Bo"i'le Report at 19.

353. It is also quest,ionable whether the Lake Genito alternative
is available. 'I'he evidence in the record suggests that this
pro,posed alterna,tive would require further environmental
ana.lyses and thei issuance of multiple permits. Accordinq to
the Corps, build~inq Lake Genito would require the
col1lstruction ot a new dam, the alteration ot flow reqimes,
and the siqnitic:ant floodinq ot wetlands. Appellants'
Initial Briet, A.pp. I at 141, AR 7. This would probably
require, in addition to permits tr.om multiple aqencies,
additional studies on the environmental impact ot the
alt;ered flow regrimes and the impacted wetlands, particularly
sirlCe there is a, national policy aqainst the loss ot
wet;lands. .§D E:xecutive Order 119'90 (May 24, 1977) .The
Bo~'le Report ack:nowledqes that: II [c]onstruction ot new
reservoirs such as the proposed Lake Genito would impact
larqe areas ot 'W'etlands and permittinq tor new reservoirs
co\:lld prove ditt'icult." Boyle Report at 19. The Secretary
has previously rejected a proposed alternative as beinq
unavailable baseid partly upon the additional time required
for studies and to seek multi-aqency approval. ~ Chevron
Cec:ision at 67. This reasoninq applies in a case such as
thj.s, where largre areas of wetlands are impacted, flow
regimes are altelred, and a new dam must be constructed.

354. Boyle Report at 13-14.

The State does l11Ot indicate specifically that this
alternative is c:onsistent with its coastal management
program. Howevelr, as stated earlier, the State asserts in
its 2/15/94 Brit If, at 15, that the "reasonable and economic
alt:ernatives" it: described in its earlier briefs, which are
"readily availat»le in the local Southeastern Virginia area"
would all be consistent with its coastal management program.

Since Lake Chesclin could be considered a source for the
local southeastElrn Virginia area, I will assume that the
State considers this alternative to be consistent with its
coastal manaqemEInt program. I also find that this
alternative is !Itated with sufficient specificity for me to
evaluate whethe!~ it is reasonable and available.

355. Boyl. Report at 13-14.

356. Boyle Report at 14.
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The V DOH and the VSWCB also note the adverse environmental
effects associated with this alternative. The V DOH points
out that the pipeline portion of this proposed alternative
would run across several wetlands. Appellants' 7/28/92
Brief, App. Vol. 4, Tab 40M at 2, AR 1JBe. The VSWCB states
that "[e]nvironmentally [the Lake Chesdin proposal] is much
less attractive than the Lake Gaston solution." ~. at Tab
40M, Attachment at 2, AR 1J8e.

357. The Boyle Report acknowledges that this proposed alternative
would require the City to enter into ne'qotiations with the
Appomattox River Water Authority for the raw water from Lake
Chesdin. Boyle Report at 14. The Appomattox River Water
Authority (ARWA), which owns and operates Lake Chesdin,stated: .

The [Boyle Report] gives the impression that water from
Lake Chesdin is a.vailable to Virginia Beach for th.
taking. This is simply not so. I hav. indicated to
Boyle that the Authority would dislouss th. possibility
with Va. Beach, but the ultimate decision would b. up
to the Authority's Board of Direct,~rs. We had talked
to Va. Beach in the early 19805 and recently to Newport
Ne..'s about excess water. In both cases no agreement
cou.ld be reached. The reason Va. Beach went with the
Gaston alternative was partially our inability to reach
an agreement.

Letter Qlf Richard Hartman, Appomattox River Water Authority
to Thoma.s Leahy, III, Appellants' 7/28/92 Brief, App.
Vol. 3, Tab 38, 138d.

The city' could aqain attempt to neqotiate with the ARWA, but
the prev'ious difficulties in reachinq an aqreement with the
ARWA undlerscore that it is speculative at best as to whether
a future aqreement CQluld be reached. Therefore, I also find
that this alternativ.1 is unavailable.

358. The State a..ert. tha.t this proposed alternative i.
con.i.tant with it. c:oastal manaqement proqram. State's
Objection x.tter at E,-8; Boyle Report at 14.

359. State'8 Ini~ial Brief' at 79.

360. Appellants' 7128192 Elriet at 154.

361. Appellar'ts I 7/28/92 Elrief at 154, Appellants I Initial Briet

at 139-40.

Vol. 1, Tab 1, AR 29a; State'.362. Stat.'s Initial Brie~~, App.
Initial Brief at 80-eI2.
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363. Both parties agree that seawater desalination by reverse
osmosis is available, and I am persuaded that it is
available.

364. The City argues that seawater desalting is very energy
intensive, and a desalting plant would have the
environmental impacts associated with generation of the
electricity required to operate it. Furthermore, the City
argues, there are adverse environmental consequences
associated with the discharge of concentrated brine into the
ocean. Appellants' Initial Brief at 139-140. This position
is supported by the Corps, which stated in its 1984 Water
Supply Study that pumping brine several miles offshore into
the ocean appeared questionable from an environmental
standpoint, and that an environmentally suitable disposal
method appeared doubtful at that t.ime. Appellanta' Initial
Brief, App. III at 1940-1941, AR 11. In addition, th.
VSWCB, in its 1988 James Water Supply Plan, rejected
seawater desalination partly based on the environmental
impacts. Appellants' Initial Briet, App. III at 2406,
AR 12.

The State argues that the city has provided no evidence tha~
there are adverse environmental effects from seawater
desalination. State's Initial Brief at 79, note 31. The
State also points out that NMFS has endorsed seawater
desalination for the Hampton Roads area. In 1978, NMFS
stated that it believed that "desalination should be the
primary source of water for the Hampton Roads as it is truly
the only real long-range source capable of meeting the needs
of the growing Tidewater community." ~., Appellants'
Initial Brief, App. IV at 3357, AR 14.

365. Boy'le Report at 15.

366. Both the State and the City provided evidence reqardinq the
cost of seawater desalination and the cost of the Lake
Gaston project, includinq studie. which compare the co.t of
the Lake Ga.ton project to the coat of seawater desalination
by rever.e o.mo.i.. The cost of seawater desalination
projected by these studies ranqes from $2.56 to $5.50 per
1,000 qallon. of water. The coat of the Lake Gaston project
ranqe. from $.84 to $4.81 per 1,000 qallons of water.

Much of the disagreement between these studie. st... froa
different assumptions, including different assumption.
reqarding desalination plant capacitie., water treatment
costs, and the cost of the pipeline. In addition, some
studies calculated costs in present value and other. did
not.
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The studies provided by the City and its consultant, Malcolm
Pirnie, Inc., found that desalination is more costly than
the Lake Gaston project. Appellants' Initial Brier, App. I
at 1344-1349, AR 9; Appellants' 7/28/92 Brief, App. Tab 32
at 15, AR 138d. A study provided by Du Pont Company, which
builds reverse osmosis plants and was trying to solicit
business from the City, found that desalination would be
more costly than the Lake Gaston project. State's Initial
Brier, App. Vol. 2, Tab 33, AR 29b. One or the studies
provided by the State, the Boyle Report, round that
"(b]ecause or improving technoloqy, seawater desalination
would most economically be implemented toward the latter
part ot the planning period at which time relative cost. may
have decreased." Boyle Report at 14.

The other study provided by the State t'ound that under
certain conditions the Lake Gaston project was less
expensive, and that under other conditions, desalination wa.
less expensive. This report, entitled "A Preliminary
Analysis ot the Total Cost tor a city of Virqinia Beacb
Blended Water Supply when Supplementary Water is Provided
by: A Pipeline from Lake Gaston vs. A Seawater Desalination
Plant," (the Leitner Report) was prepared tor the State by
the consultinq firm of Leitner , Associates. State.a
Initial Briet, App. Vol. 1, Tab 1, AR 29a. The Leitner
Report "is preliminary...and is not intended to support any
final determinations." ~.

The Leitner Report based its study on the premise that J2
mgd would continue to be available to the City from Norfolk
and that, 11 mgd would. be available from local wells during
droughts,. The study presented the results of two scenarios.
The first scenario assumed that Norfolk would not provide
the city' with water during a drought. The second scenario
assumed that Norfolk would supply the city with 15 mgd
during dlroughts. Und.er the first scenario, the Lake Gaston
project was less exp.:nsive. Under the second scenario,
desalination wa. less, expensive. State's Initial Brief,
App. Vol. 1, Tab 1 at, 2, AR 29a. It is intere.ting that
even in this study, u.nder the scenario in which Norfolk does
not provide water to the City during a drought, and thus
desalination or Lake Gaston water is more heavily relied
upon, d.salination i.i more expensive.

367. A cogeneration plant produces electric power by,a 9a.
turbine electric genttrator and utilize. the exhau.t heat
from the gas turbine. Some of the electric power generated
would be used to operate a seawater reverse osmo.i. unit and
the rest~ would be sold to the local electric power coapany.
State's Initial Brief', App. Vol. 1, Tab 1 at 6, AR 29a. In
additior, to the Leitrler Report, the State also subaitted
articles which discu81s cogeneration technoloqy. The two
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articles, one by Fluor Daniel, Inc. and the other by General
Atomics and Florida Power and Light, project that
substantial cost savings can be gained by locating reverse
osmosis seawater desalination plants at power plants.
State's 2/15/94 Brief at 17.

368. App'ellants I 3/10/94 Brief at 13.

369. One of these advi!.nces involves a "freely runninq turbine
dri'~en centrifuq,!.l pump used to rec:over the brine stream
hyd:t"aulic enerqy in reverse osmosis systems and to transfer
tha't. enerqy in tJt1e form of a pressure boost to the feed
stream." State's 2/15/94 Brief at 17, citing State's
2/1:5/94 Brief, AJPp. Vol. 1994-2, Tab 42 at 311, Supplemental
AR 13. The otheJt" is advanced hydrostatic transmission
technoloqy. Sta'te's 2/15/94 Brief at 18. I find that the
Sta't.e describes ~these technoloqies with sufficient
spe,cificity for JDe to evaluate whet:her they are reasonable
and available.

370. The:t'e is no information as to whether the use of thes.
tecJtlnologies wou:ld result in any less adverse environm.n~al
efflects than revlerse osmosis plants wi thou~ this technoloqy .
The:t'efore, I am iilso persuaded that reverse osmosis plan~.
whil::h use these 1t.echnologies would not have environmental
advantages over 1t.he proposed project. Therefore, I also do
not find this alternative to be rea.sonable.

~ Section 307(c) (3) (A); ~ ~ lS C.F.R. S 930.130(c).

372. 15 C.F.R. s 930.122 (emphasis added) .

il.

374. Decision and Finc1inqs in the Consistency Appeal of Amoco
Production Company, (Amoco Decision.) , July 20, 1990, at 58.

375. ~ Letter from ]~. E. Tobin, Rear Admiral, U.S. Navy, to
Loi:s D. Cashell, Secretary, Federal Enerqy Requlatory
Commi..ion, Apri:L 25, 1991, Appellants' Initial Brief, App.
at 3231, AR 14; J~tter from Jacqueline Schafer, Assistant
Sec:retary of the Navy (Installations and Environment) to Ray
Kammer, Deputy UI~der Secretary for Oceans and Atmosphere,
Department of CoJDmerce, March 6, 1992, AR 51; and Comment.
of Byron E. Tobil~, Commander, Norfolk Naval Base, AR 101.

Mor,eover, since jC.he Department of Defense was conault.ed on
the previous nine consistency appeals involvinq Ground II,
there should have been no question about the leqal standard.
~ Findinqs and Decision in the Matter of the Appeal by
Exxon Company, U.S.A., (Exxon SYU Decision), February 18,
1984; Decision alrtd Findinqs in the Consistency Appeal of
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Union oil Company of California, (Union oil Decision) ,
November 9, 1984; Decision and Findings in the Consistency
Appeal of Exxon Company, U.S.A., (Exxon SRU Decision) ,
November 14, 1984; Decision and Findings in the Consistency
Appeal of Gulf oil Corporation, (Gulf oil Decision),
December 23, 1985; Amoco Decision; Chevron Decision;
Decision and Findings in the Consistency Appeal ot Mobil
Exploration and Producing U.S. Inc., (Mobil Pulley Ridge
Decision), January 7, 1993; Unocal Pulley Ridge Decision;
and Chevron Destin Dome Decision.

376. Amoco Decision at 58.
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ENTITIES, Dockets Numbered: lO7-l2lH; COMMENTS OF
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14



M.-1~ DescriDtion

121C) COMMENTS OF PATRICK COUNTY BOARD OF SUPERVISORS

121D)

121r:)

121F) COMMENTS OF EDGECOMBE COUNTY

121C:) COMMENTS OF CHOWAN COUNTY

121H) COMMENTS OF WASHINGTON COUNTY BOARD OF COMMISSIONERS

121I) COMMENTS OF VIRGINIA WESLEYAN COLLEGE

121J) COMMENTS OF NC FARM BUREAU FEDERATION

VOLtIME 5

122a.-iiii COMMENTS OF GENERAL PUBLIC:

122a) NC WILDLIFE FEDERATION

122b) AMERICAN WATER RESOURCES ASSOCIATION

122c FRANK RUFF

122d) JACK E. MCKEE
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122v) DR & MRS RM PILCHER JR.
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122aa) McDONALD GARDEN CENTER, EDDIE ANDERSON, PRESIDENT
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COMMUNITY COLLEGE )
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122dd) THOMAS M .LEAHY

122ee) DUKE ENERGY CORP ., VI CTOR CHOLLHORSE , VP

122ff) CLEAN WATER ACTION I THOMAS E. PERLIC

12299) VIRGINIA WILDLIFE FEDERATION
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APPELLANT'S REQUEST THAT COLLINS REPORT BE INCLUDED IN
ADMINISTRATIVE RECORD; Letter of Samuel M. Brock, III,
Esquire, to the Honorable Barbara Franklin dated June
25, 1992.

REQUEST FOR COMMENTS BY COUNSEL ON APPELLANT ' S REQUEST

FOR INCLUSION OF COLLINS REPORT; Letter of Margo
Jackson, NOAA, to counsel dated July 7, 1992

124).

124a) NORTH CAROLINA OBJECTION TO APPELLANT ' S REQUEST TO

INCLUDE COLLINS REPORT; Letter of Alan Hirsch,
Esquire, to Margo Jackson, Asst. Gen. Counsel for Ocean
Services, NOAA, dated July 14, 1992.

APPELLANT'S REPLY TO NORTH CAROLINA'S OBJECTION TO
INCLUSION OF COLLINS REPORT; Letter of Samuel Brock,
III, Esquire to Margo Jackson, Asst. Gen. Counsel for
Ocean Services, NOAA, dated July 17, 1992.

124b)

Letter of Mary Gray Holt to Alan S. Hirsch, Esquire,
Samuel M. Brock, III, Esquire and Arnold H. Quint,
Esquire, dated June 26, 1992, forwarding written public
hearing comments.

REQUEST OF SENATOR TERRY SANFORD FOR ADDITIONAL PUBLIC
HEARING; Letter of Senator Terry Sanford to the
Honorable Barbara Franklin, dated June 23, 1992.

DECISION TO DENY REQUEST OF SENATOR TERRY SANFORD FOR
ADDITIONAL PUBLIC HEARING; Letter of John A. Knauss,
Under Secretary for Oceans and Atmosphere, NOAA, to the
Bon. Terry Sanford, dated July 14, 1992.

126a)

126b) Letter of us Congressmen Owen Picket, Herbert Bateman,
Norman Sisisky and Thomas Bliley, to the Honorable
Barbara Franklin dated June 26, 1992, opposing request
of Senator Sanford of NC for additional public hearing.

Thank you letters to the Honorables Sanford, Pickett,
Bateman, Sisisky and Bliley from Knauss, dated July 14,
1992.

126c:

Letter of Governor John Warner re: Sanford request for
additional public hearing.

126ci)

Thank you to Ron. John Warner from Knauss, dated July
14, 1992.

126e)
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122rrr)

122sss) F.A. KEATTS

122ttt) DAN RIVER INC .

122uuu) DALE JONES

122vvv) RAINBOW FARM

122www) TIDEWATER BUILDERS ASSOCIATION

122x:xx)

122yyy)

122zzz) NANCY LAWSON

122aaaa) SARAH GOODRICH BAIRD

122bbbb) MARSHALL GRANT

122cccc) ILLEGIBLE

122eeee)

122ffff) WILLIAM J. FANNEY

1229999) RICHARD E. OLIVIERI

122hhhh) FREDERICK J. NAPOLITANO

122iiii WILLIAM E. RAMBO, USN (Ret)
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VOLUME 6

APPELLANT'S REQUEST THAT COLLINS REPORT BE INCLUDED IN
ADMINISTRATIVE RECORD; Letter of Samuel M. Brock, III,
Esquire, to the Honorable Barbara Franklin dated June
25, 1992.

123

124) REQUEST FOR COMMENTS BY COUNSEL ON APPELLANT'S REQUEST
FOR INCLUSION OF COLLINS REPORT; Letter of Margo
Jackson, NOAA, to counsel dated July 7, 1992

I

124a) NORTH CAROLINA OBJECTION TO APPELLANT ' S REQUEST TO

INCLUDE COLLINS REPORT; Letter of Alan Hirsch,
Esquire, to Margo Jackson, Asst. Gen. Counsel for Ocean
Services, NOAA, dated July 14, 1992.

124b) APPELLANT'S REPLY TO NORTH CAROLINA'S OBJECTION TO
INCLUSION OF COLLINS REPORT; Letter of Samuel Brock,
III, Esquire to Margo Jackson, Asst. Gen. Counsel for
Ocean Services, NOAA, dated July 17, 1992.

125) Letter of Mary Gray Holt to Alan S. Hirsch, Esquire,
Samuel M. Brock, III, Esquire and Arnold H. Quint,
Esquire, dated June 26, 1992, forwarding written public
hearing comments.

126) REQUEST OF SENATOR TERRY SANFORD FOR ADDITIONAL PUBLIC
HEARING; Letter of Senator Terry Sanford to the
Honorable Barbara Franklin, dated June 23, 1992.

DECISION TO DENY REQUEST OF SENATOR TERRY SANFORD FOR
ADDITIONAL PUBLIC HEARING; Letter of John A. Knauss,
Under Secretary for Oceans and Atmosphere, NOAA, to the
Hon. Terry Sanford, dated July 14, 1992.

126a)

126b) Letter of us Congressmen Owen Picket, Herbert Bateman,
Norman Sisisky and Thomas Bliley, to the Honorable
Barbara Franklin dated June 26, 1992, opposing request
of Senator Sanford of NC for additional public hearing.

126c) Thank you letters to the Honorables Sanford, Pickett,
Bateman, Sisisky and Bliley from Knauss, dated July 14,
1992.

Letter of Governor John Warner re: Sanford request for
additional public hearing.

126d)

Thank you to Hon. John Warner from Knauss, dated July
14, 1992.

126e)
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130)

131)

132)

133A)

133B)

134)

135)
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136

137)

VOLUME 7

138a)

138b) APPELLANTS' REPLY; Appendix; Volume 1 of 4.
Contents. See Separate Volume.)

(Table of

138c) APPELLANTS' REPLY; Appendix; Volume 2 of 4
Contents. See Separate Volume.)

(Table of

138d) APPELLANTS'REPLY; Appendix; Volume 3 of 4.
Contents. See Separate Volume.)

(Table of

138e) APPELLANTS'REPLY; Appendix; Volume 4 of 4.
Contents. See Separate Volume.)

(Table of

APPELLANT'S MOTION FOR PARTIAL WAIVER OF RULES 2004 AND
2010{a) dated; (City of Va. Beach Request to FERC for
partial waiver of filing and service requirements for
Appendices to Appellant's Reply.)

139a) Letter of Sam Brock, III, Esquire, to Lois Cashell,
FERC, enclosing motion for partial waiver of filing and
service rules.

140a) Letter of Sam Brock, III, Esq. to Margo Jackson, NOAA,
dated July 28, 1992, forwarding Appellant's Motion for
Expeditious Termination of CZMA Consistency Review
Proceedings for Lack of Jurisdiction.
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NORTH CAROLINA'S REPLY BRIEF dated July 28, 1992

141a) Letter of Alan Hirsch to Mary Gray Holt, dated July 28,
1992 forwarding North Carolina's Reply Brief.

VIDEO TRANSCRIPT OF PUBLIC HEARING; Letter of Shari
Kreuer, Mays & Valentine, Attorneys for Appellant, to
Mary Gray Holt, Esquire, NOAA, dated August S, 1992,
forwarding cc's of video transcripts; Memo of Thomas
Leahy attached to video tapes of public hearing.

VIDEO TRANSCRIPTS OF PUBLIC HEARING; Memo of Thomas
Leahy, City of Virginia Beach, Distribution Copy. (See
separate folder for videos.)

142a)

(See separate folder.)142b) TRANSCRIPT OF PUBLIC HEARING.

VOLUME 8

NORTH CAROLINA'S RESPONSE TO MOTION FOR "EXPEDITIOUS
TERMINATION" OF CZMA PROCEEDINGS dated August 12, 1992.

NC REQUEST TO RESPOND TO NEW ITEMS IN RECORD FILED BY
APPELLANT IN FINAL BRIEF; Letter of Alan Hirsch, Esq.,
to Mary Gray Holt, dated August 13, 1992.

APPELLANT'S OPPOSITION TO NC REQUEST TO RESPOND TO NEW
ITEMS IN RECORD FILED BY APPELLANT IN FINAL BRIEF ;
Letter of Sam Brock, III, Esq., to Margo E. Jackson,
dated August 14, 1992.

APPELLANTS' REPLY IN SUPPORT OF MOTION FOR EXPEDITIOUS
TERMINATION OF CZMA CONSISTENCY REVIEW PROCEEDINGS FOR
LACK OF JURISDICTION dated August 14, 1992.

146)

146a) Letter of Samuel M. Brock III, Esquire, to Margo
Jackson, dated August 14, 1992, forwarding Appellants'
Reply in Support of Motion for Expeditious Termination.

NC REPLY TO APPELLANT'S OPPOSITION TO NC REQUEST TO
RESPOND TO NEW ITEMS IN RECORD FILED BY APPELLANT IN
FINAL BRIEF; Letter of Alan S. Hirsch, Special Deputy
Attorney General to Margo E. Jackson and Mary Gray
Holt, dated August 17, 1992.

DECISION TO GRANT NC REQUEST TO RESPOND TO NEW ITEMS IN
RECORD FILED BY APPELLANT IN FINAL BRIEF; Let ters of
Thomas A. Campbell, General Counsel, NOAA, to counsel,
August le, 1992; facsimile documentation.

148)
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149)

RECf:)RD CLOSED ---

VOLUME 9

1)

2)

3) Virginia Beach opposition to requests for
reconsideration; Letter of M. Scott Hart, Esquire,
Mays & Valentine, to the Honorable Ronald H. Brown,
Secretary of Commerce, dated February 10, 1993, with
Appendix.

4) Senator Charles Robb opposition to requests for
reconsideration; Letter of Senator Charles S. Robb to
the Honorable Ronald H. Brown, dated February 18, 1993.

5) Merchant Marine & Fisheries Committee Letter to the
Honorable Ron Brown regarding requests for
reconsideration; Letter of Owen Pickett, John Warner,
Herbert Bateman, Charles S. Robb, Norman Sisisky &
Robert Scott, dated February 25, 1993. .
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E; ) Virginia State Senator Virgil Goode, Jr. request :or
reconsideration; Letter of Virgil Goode, Jr. to the
Honorable Ronald H. Brown, dated March 8, 1993.

i' ) Roanoke River Basin Association request for
reconsideration; Letter of Allan A. Hoffman to the
Honorable Ronald K. Brown, dated March 30, 1993.

8) Honorable Ron Brown Letters to Senators and Congressmen
regarding requests for reconsideration: Letters of Ron
Brown to: Senator Charles Robb, Senator John Warner,
Congressman Payne, Congressman Valentine, Congressman
Pickett, Congressman Bateman, Congressman Sisisky, and
Congressman Scott, dated April 6, 1993.

9) Thank you to Virginia State Senator Goode; Letter of
Diana H. Josephson to the Honorable Virgil H. Goode,
Jr., dated April 9, 1993.

10) Letter of Virginia's Attorney"General Stephen D.
Rosenthal to the Honorable Ronald H. Brown regarding
requests for reconsideration, dated April 26, 1993;
with attachments.

Reponse Letter of Vice-President Al Gore to the
Honorable L.F. Payne, dated April 27, 1993; with
attachments.

Mayor of Virginia Beach opposition to requests for
reconsideration; Letter of Honorable Meyera Oberndorf
to the Honorable Ronald H Brown, dated May 4, 1993.

Response Letter of Diana Josephson to the Honorable
Meyera E. Oberndorf, dated May 18, 1993.

Letter of the Chairman of the House Committee on
Merchant Marine and Fisheries requesting
reconsideration; Letter of u.s. Congressman Gerry E.
Studds to the Honorable Janet Reno, U.S. Attorney
General, dated May 26, 1993.

Letter of Jim Tozzi, Director, Multinational Business
Services, Inc. to Secretary Brown requesting an
expedited DOJ review.

16) Response of James w. Brennan, Acting General Counsel,
NOAA to Mr. Tozzi, dated June 16, 1993.
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Response of Justice to the Senator Robb; Letter of
Webster L. Hubbell, Associate Attorney General, U.S.
Department of Justice, to the Honorable Charles S.
Robb, dated June 25, 1993.

Letter of Webster L. Hubbell, Associate Attorney
General, u.s. Dept. of Justice to Carol C. Darr, Acting
General Counsel, u.s. Dept. of Commerce, dated June 29,
1993.

Letter of Ronald H. Brown to Alan S. Hirsch, Esq.,
Arnold H. Quint, Esq. and Samuel M. Brock, III, Esq.,
dated July 30, 1993.

APPENDICES

VOLUME 10

6) [Appellant's] STATEMENT OF RE;SONS IN SUPPORT OF AN
OVERRIDE AND SUPPORTING DATA AND INFORMATION dated
October 24, 1991.

7-16 APPENDICES to Appellant's Statement of Reasons in
Support of an Override and Supporting Data and
Information.

7) APPENDIX I, Vol. 1 of 3

VOLUME 11

8) APPENDIX I, Vol. 2 of 3

9) APPENDIX I, Vole 3 of 3

APPENDIX II

VOLUME 12

APPENDIX III, Vol. 1 of 3

APPENDIX III, Vol. 2 of 3

VOLUME 13

APPENDIX III, Vol. 3 of 3

Vole 1 of 3APPENDIX IV,
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VOLUME 14

APPENDIX IV, Vol. 2 of 3

APPENDIX IV, Vol 3 of 3

VOLUME 15

APPENDIX to State's Brief.
Volume I.

Volume II.
VOLUME 16'

Volume III.

Volume IV.

VOLtJME 17

Volume V.

29f)

VOLUME le

29g)

29h)

VOLUME 19

29i)
Volume IX.

52a-g

52a) NMFS COronotENTS .
Continued.

VOLUMB 20

52b) NMFS COMMENTS .
Continued.

VOLUME 21

52c) NMFS COMMENTS . Continued.
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VOLUME 22

52d) NMFS COMMENTS. Continued

VOLUME 23

f & g) NMFS COMMENTS. Continued.

VOLUME 24

ATTACHMENT TO HAMPTON ROADS PLANNING DISTRICT
COMMISSION COMMENTS; "Economic Impact of a Growth
Moratorium and Desalination on the City of Virginia
Beach".

68a)

VOLUME 25

VOLUME 26

APPENDIX; VOLUME II,
VIRGINIA BEACH .

Tabs 27-67, COMMENTS OF CITY OF

VOLUME 27

121A) COMMENTS OF EAST CAROLINA UNIVERSITY; Exhibits .

VOLUME 28

122hhh) MARC REISNER, AUTHOR, CADILLAC DESERT

VOLUME 29

122dddd) BOYLE ENGINEERING CORPORATION .

138b) APPELLANTS' REPLY; Appendix; Volume 1 of 4.

27



AR No. Descrit>tion

VOLUME 30

38c APPELLANTS REPLY Appendix Volume 2 of 4

138d APPELLANTS REPLY Appendix Volume 3 of 4

VOLUME 31

138e) APPELLANTS'REPLY; Appendix; Volume 4 of 4

VOLUME 32

142a) VIDEO TRANSCRIPTS OF PUBLIC HEARING .

VOLUME 33

142b) TRANSCRIPT OF PUBLIC HEARING.

RECORD REOPENED

VOLUME 34

1 Correspondence of Webster L. Hubbell, Associate
Attorney General, u.s. Department of Justice to Carol
C. Darr, Esq., Acting General Counsel, u.s. Department
of Commerce, dated December 14, 1993; withdrawal of
March 12, 1992, opinion.

2 Correspondence of D. James Baker, Under Secretary for
Oceans and Atmosphere and Administration, NOAA, to
Distribution List (Alan S. Hirsch, Esq., Special Deputy
Attorney General, North Carolina Dept. of Justice,
Samuel M. Brock III, Esq., Mays & Valentine, Arnold H.
Quint, Esq., Hunton & Williams) , dated December 16,
1993; determination that NOAA will reopen proceeding.

3 Correspondence of Margo E. Jackson, Assistant General
Counsel for Ocean Services, to Alan S. Hirsch, Esq.,
Special Deputy Attorney General, North Carolina Dept.
of Justice, Samuel M. Brock III, Esq., Mays &
Valentine, Arnold H. Quint, Esq., Hunton & Williams ,
dated January 7, 1994; setting briefing schedule.

4 Correspondence of Samuel M. Brock III, Esq., May &
Valentine, to Margo E. Jackson, Esquire, Asst. Gen.
Coun. Ocean Services, NOAA, dated February 14, 1994,
enclosing Appellants' Supplemental Brief.

5 APPELLANTS' SUPPLEMENTAL BRIEF, February 15, 1994.
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6 2/15/94 SUBMITTAL TO COMMERCE DEPARTMENT BY APPELLANTS
Volume 1 of Sf Tabs 1-32.

2/15/94 SUBMITTAL TO COMMERCE DEPARTMENT BY APPELLANTS
Volume 2 of 5, Tabs 1-27.

8 2/15/94 SUBMITTAL TO COMMERCE DEPARTMENT BY APPELLANTS,
Volume 3 of 5, Tabs 28-50.

9 2/15/94 SUBMITTAL TO COMMERCE DEPARTMENT BY APPELLANTS,
Volume 4 of S, APPENDIX 1, "A Technical Review of the
North Carolina Striped Bass Study".

10 2/15/94 SUBMITTAL TO COMMERCE DEPARTMENT BY APPELLANTS,
Volume S of S, Tabs A-O, APPENDIX 2, "Compilation of
Literature and Survey Data Regarding Possible
Occurrence of Shortnose Sturgeon (Acipenser
brevirostrum) in the Roanoke River Watershed of North
Carolina".

NORTH CAROLINA'S BRIEF DESCRIBING DEVELOPMENTS SINCE
AUGUST 1992 ( "NEW DEVELOPMENTS BRIEF" ) , February 15,
1994.

11

12 NORTH CAROLINA APPENDIX, DEPARTMENT OF COMMERCE,
Volume 1994-1.

13 NORTH CAROLINA APPENDIX, DEPARTMENT OF COMMERCE,
Volume 1994-2.

14 NORTH CAROLINA APPENDIX, DEPARTMENT OF COMMERCE,
Volume 1994-3.

15 NORTH CAROLINA APPENDIX, DEPARTMENT OF COMMERCE,
Volume 1994-4, "Albemarle-Pamlico Estuarine Study"

16 Correspondence of Alan S. Hirsch, Special Deputy
Attorney General, to Ms. Margo Jackson, NOAA Office of
General Counsel, dated February 17, 1994; forwarding
typographical corrections for North Carolina's Brief
Describing Developments Since August 1992.

17 Typographically corrected NORTH CAROLINA' S BRIEF
DESCRIBING DEVELOPMENTS SINCE AUGUST 1992 ( "NEW
DEVELOPMENTS BRIEF" ) .

le APPELLANTS' SUPPLEMENTAL REPLY BRIEF, March 10, 1994.

19 3/10/94 SUBMITTAL TO COMMERCE DEPARTMENT BY APPELLANTS,
Volume 1 of 1, Tabs 1-23.
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20 Correspondence of Samuel M. Brock, III, Esq., Mays &
Valentine, to Margo E. Jackson, Esquire, Asst. Gen.
Coun. for Ocean Services, dated NOAA, March 16, 1994,
forwarding typographical corrections for Appellants'
Supplemental Brief.

21

22 NORTH CAROLINA' S NEW DEVELOPMENTS REBUTTAL BRIEF ,
March 10, 1994.

23 NORTH CAROLINA' S APPENDIX, DEPARTMENT OF COMMERCE ,

1994-5.

24 Correspondence of Alan S. Hirsch, Special Deputy
Attorney General to Ms. Margo Jackson, NOAA Office of
General Counsel, dated March 14, 1994, forwarding
typographical corrections for North Carolina's New
Developments Rebuttal Brief. .
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:ssue

?'.l=3"..la:1t. ':.~ sec:":.ion 307(c) (3) (A) c: ":.he C~as-:.al Z::ne ~!a:,.age::,.e~t
-~-c-:. ~: :?7= , as amended (C:~;) , c:an cne s-:.a~= =e iew for
c:=-ns::.s-:.=::=.: ::. ":.:.. i ":.s Fede=al:;.v-accr~ve~ c:~as":.al rn.anaae::,.e~t.
--

oc: -" m - n - ac -;..;... y r ='""';-.;~ g- a ~-ede ..-a' pe ~;... or '; c:- e~ se ;~
::'... J-- c.. '- -~ '- ~:..at ac:":.::..J::.~y, alt:..ough oc:u==ing to~ally wi~hin anot:..er s~ate,

af=sc:-:.s land or wat~ uses i~ the coas~al z~ne of the r=v::.~'~::.~g

s":.a~e.?

Ans e=

Yes. The legislative purpose and intent of t~e CZ¥-i\, coupled
wi-:.~ the lcng-standing :-egulatory interpretation and
i=plement~tion by the Na~ional Oceanic and At~ospheric
~.dmi~is~=ation (NOAA) support revi='~ pursuant to section
307(c) (3) (A) of the C:MA by one s~ate for consistency wit~ its
Federally-approved coastal manage~ent ?r9gram of an acti-vity
requi=ing a Federal pe~i~ or license if t~at activi~y, although
oc=ur=i~g to~ally within another s~ate, affects the land or water
uses in t~e coas~al zone of the reviewing state-

" --1 u "'
dc:J""I..:'..- -..J ..

Cu=~ng ~~e late 19601s and early 19701s, congress considered a
nuwbe~ of bills establishing comp~ehensive national land use
plann~ng. Of pa~icular concern was shoreline areas. T~igge~ed
, .' ..,=y ~:le =e?o~ Cur Natiorl and the Se~-: , ~ ~l~D, f~; ~~~1.~~~::.~ct1.=rI
(196;) (S~=a~~on co~ission Repo~) which detailed the unique
?r==lams of coastal areas and made specific racornrnendations, t~e

E~usa of Rep=esentatives (Eouse) and the Senate proposed
le;~sla~~on focusing on coastal zone management. As stated by
Re;=esen~ative DuPont during adoption of the Confe~ence Report
f=~ ~~e coastal Zone Management Act of 1972:

CONG. REc. E9801 (daily ed. act. 12, 1972) (s~ate~en~ of

Rap. DuPont) .
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enco~=age states to develop coastal ~anage~ent pla~s
that:

p=otect natural resources
~anage coastal development i
give priority consideration to coastal dependen~

uses
provide public access
assist in redevelop~ent of deteriorating u~ban
waterf=onts and Dor~s
preser/e and res~cr= h~s~~ric, cu2~ural and
esthetic coastal features
si~plify a~d e~pe~i~e governmental decision~aking
allow public and local gov~ent participa~ion

encou=age preparation of special area ~anagement plans.

sec~ions 302 and 303.

~u=~~g passage of the CZ~~, Cang=ess did note that upon enact~ent
c: na~icna: land use legislation, changes would be made in the
s~a~a3' c=astal zone programs t~ conform with land use
=as=cr-.sibilit.ies. H.R. CONF. REF. NO.1544, 92d Cona., 2d Sess.
lJ .(:972) .No such national la~~ use legislation ha~ been

=..~ c -~~



A S-~-=I S d =~ ' on of , c ~~ s - a ' ~~~e . s ;~~ 0 --~~- f ~- ~ ,. r- ,;0

d ...:"l .. , 1 -,,-- , -, ,.., ..-, --, ...

::"-- :,-~es U..'1 e- -.e C-MA as c- -'-~ -:1a--i 9as~ea. r: --s ..., --

es~~l~shed the geographic area f~r ~hich the state ~ust develoo
a =a~ag=~e~t 9:an. Sec:nd, i~ is ~~e k=y c:ncep~ :=r t~e Fed=~al
==~s~3~=n=y pr=visions of sectic:1 JO7.

~~ e~==u=age s~ates to partic~?ate i~ t~e voluntary coastal
=a~age~en~ pro;=a~, the CZ~ offers t~o incentives -Federal
~a~=~~~g funds f~r prog=am implementation and Federal
=~nsis~ency. Federal consistency allows states to review di=;c~
Federal acti.~i~ies as well as private activities requiring
Fede=al licenses or pe~its for consistency with a state's
Federallv-a~cr~ved coastal management program. A state may
c~je-=~ ":.; tbcse activities that it finds llinconsistent." .§.,5..g
sac~~cn JO7(c) .Echoing the sentiments cf others, Senator
W~lliams obse~'ed during ~nsideration of s. SB6 (a bill to a~e~d
t:-.e CZ:.!.~) that" [ t] his' consistency' provision is t~e key to a
su==;.ssf".ll Sta":.e progra:1 for coastal zcne manage:-.ent." CONG.
?Z:. Sl23l1 (daily ed. July 15, 1975) (statement of Sen.
r.' .; , , ; 2 )n 1r.S .

D:s::-..:s::;ion

;~, exa=ina~ion of ~he various bills considered by t~e House and
Sc~at= reveals several proposed approaches to the consistency
~~=.~.isions, pa~~icularly to sec~ion 307 (c) ( 1) , direct Federal
ac~~./~~~es, an~ sect~on 307(c) (3) (A) , Federal l~censes and
~~==.i~s (unless noted othe~wise, statutory references are to ~~=
c:~.:.; as a:ns =.e:::.) .Some bills, which were considered but not
~assed, suc~ as H.R. 9229, S. 638 and S. 502 limited the sc=~e of
s~=~i=~s 307(c) (1) and 307(c) (3) (rl) review to ac~ivities
===~=~ing i~ a s~ate's coastal zone. Sec~~on JO7(c) (1) , as
=s~o~~=d and passed in both the House (H.R. 14146) and Senata (S.
230i) , :-efer::,ed to "activities in the coastal zone."

Each Federal agency conducting or supporting activities in
the coastal zone shall conduct or support those activities
~n a manner which is, to the maximum extent practicable,
consistent with approved state programs.

H.R. 14146, 92d Conq. 2~ Sess., § JO7(c) (1) (1972) (emphas:s
addec) .

All Fede=al agencies conducting or supporting activities in
the coastal zone shall administer their proqrams consistent
with approved state management programs except in cases ot
overriding national interests as determined by the

P=esident.
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S. 3507, S2d C~ng.,
added) .

2d Se.s:s.,
'1 Q- , ., ) ( e::!=r.aS:..3

"""-Q 11..;~-0 ". a .:~~c ...; ng 'l lan -..la cre 0.: sec...ion 307 (c) ( . ) d .:~ ! ~ ~~=~~= ur.til ~~e bills reached the Conference Co~~~~ee. ;.5

~e~=~~ed ou~, sec~ion 307(c) (1) read:

Each Fede=al agency c~nducting or supporting ac~iviti~s
ci=ectlv af:ectina ~~e c=astal. ~o~e shall c~nduc~ or su~~c=~
~~ose ac~ivities in a manner which is, to the maxi~um ex~en~
practicable, consistent with approved state management

p=ograms.

92d cong., 2d Sess., § 307(c 1~.R. CONF. REP. NO.1544,
(1972) (e~?hasis added) .

T~e legislati.~e his~ory of sec~ion 307(c) (3) (A) differs. Sana~e
3.i.ll 3507 provided, in par':, that "any applicant for a Federal
lica~se or per=i~ to conduc~ any activity in the c~astal and
es-=ua:-ine zone " (e:npi".asis added) .In contras':" H.R. 14146,

as c:-~ginally reported, s~ated that section 307(c) (3) (A) applied
-=~ "any applicant for a required Federal license or permit to
C=~C.'..lC':, an ac":.:..,,i~y affectina land or water uses in the co s";:!.1
~." (amphas:.s added) This ',;ording was unchanged in the bill
~assad by the fiouse, and the Conference committee adopted i~

.,=-0.,,-;-

The l~gislative history at the time of passage of ~~e CZ~~ offa=s
~.O s~ecific e:~lanation for the wording of § 307 (c) (3) (A) .
C~l~:<a section J 07 (c) ( 1) , t~e=e has been no judicial
i~~a=?retation of the geographic scope of review availabl~
?~=s~an~ to scc~ion 307(c) (3) (A) .Some attempt has been made
==::e~~ly t~ draw an analogy between section 307(C) (3) (A) and the
s==~a of sccti~n 307(c) (1) as considered by the Supreme Court in
Sac=~~a=v of t~e Inte~.o v. Ca ;forn;a, 464 U.S. 1065 (198~)
(.~CS oil and gas lease sales not subject to consistency review) .
~~e c~~rt does not address section 307(C) (3) (A) activities.
Sho~ly after the issuance of this de~ision, a reprasentativc of

~~e Depa~~ent of Justice testified that:

We do, L~deed, interpret the Supreme Court'S decision
na==owly. We believe that what the Supreme Cou=t addressed
w.as Outer continental Shelf lease sale activi~ies. Othe=
OCs ac~ivi~ies, exploration, development, and production,
would be !ound in section 307(C) (3). 50 the Supre~e Cou=t
de~ision aftec~s only the lease sale activities and sec~ion

307 (c) (l) .
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a : = -~ C :='::l :J .-.R. p--- -.J , Su.cpa-- C,
I' C ~-'=.; S ...~' , r=-- ~c'"' e ~ a ' ~C- l....;.'.;Q s II - 0 A SUC -Q'..'A C ~'.~ ~ , --.~- cecis ion. T:1e .1'.1stice Depa~:=.ent cautior.ed that Ila totai

e:~cl'.,:.sic~ for all f.ederal act.i .,i ,,:ies on t:-..e OCS ( or land-.;a=::l c :
~~e c=as,,:al z=r.e) may well be reading ~ore into the Cou=~ I s
opi~ion t~an is there, and therefore may s~eep more broadly t~a~
:1ecessar'\.l. II Latter to Peter L. T..;eedt, Director, Office of
Ocea~ a.ld Coastal Resource Management (OCR.'-!) , f=om F. Henry
Habic~t rI, As~istant Att==ney General, Land and Natu=al
rtescu=ces Di.~ision, u.s. Decartment of Justice, da~ed Februa=v
2a, 19a4. Follo,{ing ~~is.advice, NOAA li~i~ed its regulatory4
c~a~gas ~~ p==visions invol~ling OCS cil and gas lease sale
ac~~..-i~ies. 50 Fed. Reg. 35213 ().ug. 30, 19a5) .

3e=a~se of t::::.s r:a==cf"; i!'\t-e!:""::Jratation of. Sec!:"eta::v o f t~c

--

I~~==:0!:" v. C~lifor~ia , an ext-ansion of its ra~ionalc t~ s ~~-.~ n~ 307(=) (3) (.;) a=~i.vities is unwa::=anted. The Justice Depart~ent,

hcweTI~::, has filed a brief i~ Fe~e::al district cou~ that
~es~ions the applicability of section 307(c) (3) (A) to an
ac~i.,:~y land.~a=d of a state's coast-al zone. The case involve~ a
C~=~s of E~g::.~as='s decision to issue a pe~it t~ the City of
I~=;~~~a Sea~~ to ccns~=uct- a w-ate= ~ntake str~c~ure and pipeli~e
i~ a ~ribu~a=-r of Lake Gas~on. Lake Gaston is located in
.iirgi~ia and ~Ior~:... Ca=clina. One of North Carolina's challe~C'esto t~e de=isio~ involved corn~liance with the re~ire~snts of J

se=~~on 307 (c) of ~~e CZ~-~. -~ No~h Ca~oli~a .v. Hudson, 663 F .
Su~~. ~23 (~.D.N.C. 1987) (Fede=al Defendants' Memorandum i~
S-.:.pp==":. of 1.!ot.::.=n for Sum.ma=y Judgmen~, filed May 27, 1986) .
J~s~:=e base~ support for this position on two excerpts fron t~a
:972 le~::.sla~~ ole his":.ory of the CZ~A. T~e first excerpt related
'::) ~:-..s Ssnate1s version of section 307(c) (3) (A) ("any ac~ivi":.y i:-.
':~e =oas~al. and es":.uarine zone"), which was not adopted by the
conferees. The second is a brief reference in the re~ort on H.R.
1~1~6 which, in explanation of section 307(c) (3) (A) mentions
Fsderal licenses or permits in the coast-al zone --a
=on~=adict-ion to the plain language of the bill. Because No~h
Ca=::Jlina c=opped the c~nsist-ency cla~ cue to procedural
~~es~ions, the court never reached the issue.

I':. is likely, ho ever, that the House included the "activit-y
a=fe::-:.ing land or wa-=.er uses in t-he coastal zone" lanquaqe i:1
se::-=.icn 307(c) (3) (A) t~ ensure c~nsistency review for Federally
licensed or perMitted activities tha~, although not occurring i~
the c~as-:.al zone, affe::t land or water uses in the coastal zone.
To hold other...ise would rend-er the "af.fecting" language
~eaningless, a result not favored in statutory const=uction. ~
Uni~~d S~ates v. Won~ Kim Eo, 472 F.2d. 720, 722 (5th Cir.



5

..~-~
) ( "..1 C S l.... S ...~ Q S s ...'c ..1 d ..., \.' e '...; s -~--" e '.: " S '""e :-.; l .;.- I," ,.. '--' .J. '- ' ,-:SS

~ S ..-, ..sage when C ""'n ,-r- es ~ s '""e '...; ..=l.. ca ~ , y a:-1d e~-essl y .; , ' e ...
"'"..- ~-- --~. -"' ~~e=, ?a~~c~larly where t~e words are exc:uded l~ ~~e c~~e=

sec~~~r".s c: ".:he s~e act.")
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=ac=~ni~~=n by C=n~=ess ~hat ac~ivities ou~side the c~as~al z=ne
c~~ adve=saly i~pact the coastal zone; subsequan~ legislat~ve

his~~~l; a~d agency ~nterp=etation.

no artificial

C=as~al Zone Management: Hearings on H.R. 2492, H.R. 2493
and :~.R. 9229 Before the Subcomm. on -oceanography of the
House C==~. on Merchant Marine and Fisheries, 92d Cong.,
lst Sass. 126 (1971) (statement of James T. Goodwin,
c~or~inator of Natural Resources) .

C:N~. RZC. HiO9J (daily ed. Augus~ 2, 1972) (s~atement of

-Q- .~e ;-"' )~-=' .:I. -loo.. .

":nC.i-,i:ual states are unable to solve the many
c:::,:;:l.e:<i"=.ies of coastal.zone problems which c=oss politi=al
and c;eoc;=aphic boundaries "
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CONG. REC. 56669 (daily ed. ~.?r. 25, 1972) (state~ent of
Sen. Bcggs) .

=eside~ t~is general recognition cf the t=ansboundary nat~=e c=
~.any coas~al zone problems, subsequent legislative his~o~i
su~=orts the a~~lication of sec~ion 307(c) (3) (A) to ac~ivit~as
ccc~rring outside of a s~ate's coastal zone. In 1975, Congrass
began considera~ion of various a=.e~dments to the CZ:.~, inc~udi~q
cue for sac-::ion 307(c) (3) {A) .T:'1e Senate noted t.~at I![t]he
;~=visio~s of section 307(c) (3) i~clude ins~ances where a Fede~al
s~tity issues a license, lease, or pe~.it for any activity i~ or
=u~ of t:'1e coas~al zone whic~ mav affect the s~a~e's coas-::al~-- ---
:one. I! S. P.;:P. NO. 277, 9t.-:.h cong. , lst. Sess. , re~rinted i!'1 1977
~-.S. CODE CONG. & ADM!N. NEWS 1804-05 (emphasis added) .Relia!'1ce
cn mo=e recent legisla~ive history can de~onstrate Congrass'
~~derstandi~q of an issue and should be given weight in t~e
search f~r legislative i~tent. ~ .~-nd~us v. Shell oil C~ ., 4~6
C.S. 657, 666 n. 8 (1980) (subse~~ent legislative his~ory shoul~
=: .,.ieighed -~-i~~ ext=:De ca=a bu-:. ~ot rejec-::ed out of hand as a
s~u=c: t:.at a c~u=t may consider i~ search for legislative
~~~e~,t.) ; Sea~~:i!'1 S~.i~buildina Co~. v. Shell 0. Co., 4~~ G.S.
512, 590 (1930) ("Whil: t~e views of subsequent Conq=esses car.no~
c.~e==ide the uncis~~kable intent of t.~e enacting one, such V::-NS
~~: en~i~l:d to significant weig~~ and particularly so when t~e
:::=ecisa i:1~=!'1t of the enac~ing C::ngress is obscure.") .

~:c!--; has c=nsis';.en';.ly interpreted section 307 (c) ( 3 ) (A) as
~~~~y~~g ';.~ activi';.ies landward O~ seawar: of the coastal z~ne"
~. -."'.~s l.!".~;=;~;~a~l.on, as dJ.=ected by Congress, emphasl.zes ';.:'1.e
~::;c~ of ~~e activity on land or w"ater uses of the coastal zone
=a~her ';.~an considerinq only the location of the activity.

~=~~ion 317 of the CZMA di=ects ~~e Secretary of Comme=~e t~
~ss~e rules necessary to carry out the provisions of the CZ~~.
-~-: ~~ough ~~e Congress passed the CZMA in 19i2, NOAA did not
a?pr~ve the first state coas~al manaqement proqram until June 1,
~;76 (Sta~e of Washinqton) .Due t~ the lack of approved plans,
~jCAA did not promulgate the Federal consis~ency requlations
i~ecia~ely. I~ was not until May 14, 1976, that NOAA s~lici~=d
c~mments on dra~~ consistency requla~ions. On that date, NO~~
sent draf~ requlations to sele~ed reviewe=s for their
c~nside=ation prior to publi:ation in the Federal Reaiste~.
P.eviewe=sincluded coastal states, relevant Federal agencies a~c
t~e Advisory commission on Inte~;overngental Relations. T~a~
~=aft did not direc~ly address the geoqraphic scope of sec~ion
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-~'Y ~e~sc~ ~ho c=n~e=plates e~gaging in an ac~ivi~y w-hi=~
=aqui=as a Federal lice~se or pe~it shall cbtai~ t~e V~;.NS
of -.:.~e rele'J'ant:. Federa 1 agency and of the state agency as 'to;:)
whether suc~ activity could affect such state's c;:)as~al
z~ne. For the pur?ose of ~~e initial contacts presc=i~ed by
this subsection, it is presumed that such an ac'toivi~y w"culd
affec~ such state's c~astal z~ne if it is to take place
within ~~e ~oundaries of that coastal zone.

Based upon the c~mments received and fur--her consideration of
~hs draf~ regula~ions, NO~~ published proposed regulations in the
:~de~:l Re.~iste~ on SeptemDer 28, 1976 (41 Fsd. Reg. 42878 -
~2391) .In the preamble, NOAA noted the conflicting vie'NS 0!
:sde=:l agenciss and c~astal states concerning the scope of

c=nsisi:.ency.

The F~deral agencies in many i~stances perceived a t~=eat to
t~eir national mission objectives should States be per:nitt~d
t~ f=us~=at= F~d~ral programs by virtu~ of the consistency
requi==~e".ts of the Act. Ac=~rdingly, the Federal community
res~onses r=flec~~d a narrow view of the scoce and i~cact cf---
~~e consis~e~cy provisions. The State/local gove=nmen~
co~unity incica~ed a general concern wi~~ what it
pe=ceived as a Federal agency's effort to weaken and
1.'.:1de~ine t~e coverag& of t~e consistency requirements,
~~ereby diluting the effectiveness of S~ate coastal zcne
~an~ge~en~ prcg=~.s. Ac=~rdingly, the latter communi~y
==quested comprehensive operational tools for enforcement cf
t~e c~nsist=ncy requirements.

~. at 42879.

t~O]..A at-t-e:1,pted t~ address t..."1ese concerns and others when
pr~posing the regulations to implement section 307(c) (3) (A).
'!'he preatlble st-ated that "(w]hile NOAA recognizes t.."1e
i=?rac~~cality of requiring States to review all Federal license
and pe~~t activities af~ecting ~~e c~astal zone, we note that
~~e broac language of the Act refle~ts a congressional intent to
assu=e that minor actions which inc=ementally could have an
adve=se i~~act on the coastal zone shoulQ also be consistent with
S~a't.e programs." To accommodate the necessity of a manaqe.~ble
s-=.a-=.e proqr~ anQ to satis:y .'the Act. s provisions for
c=Qprehensive coverage for FeQeral action," NOM Qra:teQ
pr~visions requiring States to "list" those activities subject to

=eview. ~. at 42883.

The regulation dealing with section 307(c) (3) (A) activities,
sec"=.ion 921.6, "consistency ot FeQeral licenses and permits,"
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'"'.., , , ..'"\ 9 .,.-- 'TC ~ " . l ' . d th~., ~ '-s , -= J I, .'I ~ pw: .:.s:1e ano er p;-~posed r-.lle on
Fede=~l c~nsis~ency (42 Fed. Reg. 4JSS6-43610) .In the 1977
;,=::;,csed rule, ~IOAA further add=essed the geographic sc~~e of
sac-:.::.on 307(c) (3) (A).(proposed as Subpart D of 1S C.F.R. Par":.
930, its curren~ designation) .In the preamble, NOAA explai~ed
~~a~ states will be required not only to list Federal license and
pe!":it activities subject to review "but also in ter:ns of general
loca~ion when ~~e State agency wishes to review activities
ou~side of the coastal zone which are likely to significantly
a=fect c~astal resources (e.g., ac~ivities on excluded Federal
la~.~s, w.ithin coastal c~unties, e~c. ) .The necessity for
s?ecifying location is to a.Joid consistency review for Federal
license and pe~i~ ac~ivities unlikely to significantly affec~
t:-:e c~as~al zone." .Ia. at 43592. NOAA continued by s~ating

,--.c.

(i]f a Fsde~al permit subject to State agency consistency
review is requi~sd for an activity where no State or local
gover~~ent pe==i~ is required (e.g., on excluded Federal
lands, on t~e Outer Continental Shelf, on upland areas
cutsi=e of ~he coastal pe~it ju=isdiction, etc.) the Sta~=
agency ~us~ rely upon the applicant's consist=ncy
certi!icat~=n or some o~her equivalent procedu=e to revisw
the consis~=ncy of the proposed activity.

T~
=.

S:..;..::;a.=-= D, "Consistency for Activities Requiring a Federal
L.::.==:-.~e or Pe~.::.t," provided, in part, at section 930.54(b) :

In t~e event t~e S~ate c~ooses to review Federal licenses
and pe~its for activities outside of the coastal Zone but
lik=ly to significantly affect the coastal zone, it must
generally describe the geographic location of such
ac":.ivities.

(C~mment: The location element should encompass only areas
where Federal license and pe~it activities are likely t~
cause siqniticant effects on coastal zone resources. For
ex~ple, ~~e management program could list a Federal land
use pe~it (e.g., Forest Service right-ot-way pe~its tor
logging r~ads) and require review whenever such pe~it is
requested along riverine areas where development is likely
to significantly affect downstream areas within the coastal
zone. The State agency should exclude geographic areas
outside of the co~stal zone where Federal license and pe~it
ac~ivities generally will have insignificant ~pacts on
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c~as~al zone resour=es bo~~ i~ an. ~~.~i~.idual a~~ =~=~:~~~-J.;
s;!'.se.}

.;..;. at 43601.

~~e ;==a~le t~ t~: 1977 pr~po5ed r~le no~=s ~hat s=~e c="~e~ts
"po i::-:. =d out t~at t~e regulations failed to discuss ...ins,,:.a~ces
'...he!:e ~==e t."1an one State would be affected. " NOAA res~onded

t~at "each affected ~oastal State with an approved pr~g=a:n is
entitled to participate in the review of Federal actions
(§ 930.59) ." ,Ig. at 43586. Section 930.59 provided for
pr~cecures if the requi=ements of the approved manage~ent
pr~g=a~s conflict. It stated:

(a) In pre~aring c~r.sistency certifications fo~ a license or
~e~it activity affecting t~e coastal zone of more t~an one
State, the applicant should determine whether t~e
requi~e~ents of the manage~en~ prog=ams are in c~nflict with
eac~ other wi~h respect t~ the proposed activity. If such a
cste~ination is mace, ~~e applicant- should notify the State
agencies, the Federal agency and OCZM of such conflict at
~~e earliest practicable ti~e.

(~) Upon receiving notifica~ion from an applicant that a
license or permit ac~ivi~y may be subject to co~flic~ing
=aquire~ents from more than one management program, the
agencies identified in subsec~ion (a) shall c=nsult with
each other and with the ac~licant in an atte~ct to identify
al~ernative means for co~piying with the requl=e~ents of the

~anagement programs.

.;;;..;.. at 43602.

T~= f~~al rule published at 43 Fed. Req. 10510-10533 (Mar. 13,
l;i~) del:.t=d section 930.59. -, The. pre~le explai:-.s:

~~is section [section 930.59) has been deleted.
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=ej ec~ed t~is ~ec===en~a~i~r.. The Ac~ ~oes not c~m~el

uni==~ ~:~~~=e=ents a=ong adjacent States. Ac=~~~l~gly,
t.~e=~ :D,ay de',elop scme cases where a proposed ac~i.,~ ~y ,
while per=issible i~ one State, is subject to an objec~ion
based upon significant inconsis~ent effects upon a
neighboring State. In this event, the Secretary of
co~erce, may intervene if such acti~n is deemed appropriat~
(see subca~ H). [Secretarial Review relating to the-.
Objectives or Purposes of the Act and Nat~onal Security
Inte=ests]

.l9.. at. lCS13-14.1

T~e deletion of section 930.59 diQ not obviate the need for an
a~plicar.t for a Federal license or pe~it to certify c~nsistency
wi~:~ all applicable c~astal manage~ent programs. It merely
r=?~aced one mechanis~ of c=ordinating such c~nflicts with the
op~ion for Sec=eta~ial intervention. The consistency appeals
p~ocedu=e, outlined in Subpart H, could also proviQe anot~er
~~tion for such an applicant.

S;=~~on 9JO.54(b) quoted earlier (renur~ered sec~ion 930.5J(b) i~
~~e 1978 r~le making) was modified only slightly. It s~ill
~e~~i=2d that the geographic area for revie'N of activities
~~~s~de the coastal zone be generally described in the Federally-
a~~~=.ied coastal roanagement program. This requirement is
==~.~~i~ed i~ t~e current regulatio~s at 15 C.F.R. § 9JO.5J(b).

T~~s ==.i~eW of ~~e regulatory history of the consistency
;=::-iisi::ns of section 307(c) {3) (A) demons~=ates that NOAA has
::=:-'.s~s~en'Cly inte~reted this-section to include ac":.ivi~ies
e~ ~~e= l~ndward (-~he~~er in the reviewing s~ate or in a
neigh=o=ing s~a~e) or seaward of the coastal zone if such
a=~i~lities affect the land or water uses in the coastal zone of a
s~a~= wi,,:.h a Federally-approved coastal management program.

?'~=s~an~ to Section 307 (c) (3) (A) and NOAA's implementing
~;~la~ions, s~ates with approved coas~al management programs
r.a.Je reviewed activities landward (including activities in
~e~ghboring states) and seaward of their coas~al zones. I! a
s~a~e lis~s the types 0! Federal permits or licenses it intends
~~ ~eview in i~s Federally-approved coas~al manage~ent program
a~d gene=ally descri~es the geog=aphic area i! outside ~~e
c=as~al zone, that s~ate commences review u~on notification of
~~e proposed activi~y. A s~ate also may review unlisted
ac~ivities (~oth inside and beyond the coastal zone) by following
~~e procedures established in lS C.F.R. § 930.54, nUnlis~ed
Fe:jeral license and pe~it ac~ivi~ies." Those procedures requi!'e
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ac-.:::. ".r::. -.:.::.;5 affecting the c::Jas-=.al =C:1e which requi=e Sta-.:; aC";:-.=.r==v::.ew. The state also must no-=..::.=y ~~e Di=e~-.:or of OC~1. -.

App=o-Jal by the Di=ector of OC~1 t~ =e',:ew ~,lis-=.ad ac~.::. v: ~~es is
=;~~i=;d be:::J=e such review can be~in. The Di=ec-=.ar ~us~ a=~ r e such a =equest if the proposed ac~ivi~y reasonably can be --

e:~e~~ed to affect the coa5~al zone of the State.

Lis~ed below are examples of consistency review of acti./i~ias
outside a s~ate1s coastal zone:

Savannah Coal Port --The proposed project consis~ed of
cons~ruc~ion and maintenance of a docking facility at
the north end of Hutchinscn Island, Georgia, placement
c: riprap and d=edging. On June 22, 1981, the South
Carolina Coastal Council found that project consiste~t
~.i th South Carol ina ' s coastal managemen~ prcgra=. .

Ne'N Ri '/er Canal p~o; ect --The proj ect was part : : a
mas~er drainage plan enco~passing Ascension Paris~, an
area outside of Louisiana's coastal zone. The Director
of OCRM approved the request to review the project as
an unlisted activity in January, 1984. The Director
:~und that the project along with the associated u==an
and agricultural developmen~ could reasonably be
expec~ed to affec~ the hydrology and water quality of

nearby coastal areas.

C~~!!!ical Wast~ Manaaement Resesr~~ BU;~ --The pro;osad
ac~i'/ity involved the t~ansportation of w"aste fuel oils
contaminated with polychlorinated biphenyls (PCBs)
f=~m L~e Port of Philadelphia, Pennsylvania through the
Delaware River and Delaware Bay to a site approximat=ly
140 miles east of Delaware Bay. The material would be
t=~ns?orted through the cQastal zones of Pennsylvania,
1'iew Jersey and Delaware. Maryland, pursuant to
15 C.F.R. § 930.54, requested review of the activity
which was qranted in February, 1986.2

Bj.ve.r's EdC'e. Ma::ina --The proposed marina development
was located landward of New York's coastal zone. N~'N
York expressed concerns about wetlands impacts, wat==

quality, and recreational, social and physical impac~s
=elated to the capability of the Little Salmon Rive=.
The Director of OCRM granted New York's request to

review the project as an unlisted activ.ity in May,

1986.
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Ambrose Light. Because ~~e proposed projec~ was ~~
close proxi~i~y ~o tiew Jersey s~a~e wa~ers, t~e C~==s
of Engineers requested ~~e applicant to obtain a -

consis~ency ce~i=ication f=om both New Je~sey and NeTN
York. New York reques~ed the right to review ~:-:e
proposed project pursuant to lS C.F.R. § 930.54,
because, while the New York coastal management P=~~~.a~.
lis~s Corps of Engineers Section 10 permits, the
program dpcument did not contain a general desc~ipti=n
of the geographic location for review outside the
coastal zone. In August, 1988, OCRM granted N=w York's
request.

These examples illustrate NOA}.'s practice of interpreting
sec~ion 307(c) (3) (A) to permit review of activities outside the
c~astal zone if such activities affect the land or water uses in
t~e coastal zone. As fu=the~ evidence of NOAA's interpretation
of pe~itti~g states to review activities outside of their
c~astal zone is NOAA's acceptance of the on-going review by
~assachusetts of an activity occurring t~tally in New Hanpshi~e.
In January, 1989, Massachusetts notified the Town of Seabrook to
submit a consistency certification for the proposed wastewater
treat~ent facility. The proposed outfall is located
approximately 875 feet from the Massachusetts/New Hampshire
boundarj 1 ine .

I~ c:~nsidering ~~e degree of deference to be accorded to an
age~cy's interpretation, the c:ourts have generally held that t~e
s~anda=d of judic:ial review of agency action is narrow. ~
Ci~izens t= P~ese~e ave ~on Park. Inc. v. Vo De, 401 U.S. 4~2,
~:6 (1971) .Cou~s show great deference to the inte=pretaticn
gi'/e~ to a statute by the agency charged with its
a~~nistration. Pa~icular respec~ is due when there is a\
c~n~e~?oraneous c~nstruction.of a statute by those in charge of
"se,,:.ting the machinery in motion." The court need not find that
a~ agency's construction is the only reasonable one, only that it
is a reasonable construction. Deference is more clearly in oraer
if ~he c~nstruction is of an administrative regulation. Udall v.
~~llman, J80 U.S. 1, 16 (1965) .In particular, long-standing
~d:inistrative constructions tend to be favored. Aluminum
c~. cf' ~'m.ril"'~ v ("'A"';-rs' T;..~~'~ t)---'81~ TT...;' "'~-- 467 U S~~: o= r--- v. ~~~ ~~..c:~-'-., r-eo ~ ~ U...3t. , ..
380, 390 (1984). Further, an inte~retation that an agency has
c~nsistently followed deserves deterence. Pattern Makers'
Leacrue v. NLRB, 473 U.S. 95, 115 (1985).

In determininq the deqree of deference to accord, the Supreme
C~u~ has distinquished between leqislative re~ations, which
have the force and effect of law, and interpretive rules, which
are subject to a lesser deqree of deference. Where Conqress has
expressly deleqated to a Federal aqency the authority to
promulqate regulations such as in th. CZMA, the resultant
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l=~~sla~ive regulations a=e s~iec~ ~~ .~~e a=bi~=a~i andca==~=ious s~andard of review. J Such recrulations s~o.~ld be ~~r.el~
-~ -

i: ~~ey are consis~ent with C~ng=essi~nal pu=?°se. M~~~n v.

~, ~:5 U.S. ~99, 237 (1974) .

~~e N~~th c~=~~i~ u~held NOAA's inter=re~ation and a-~" c ~-;~ n of'--'-'
i ~s c=astal management appr~val regulations in ~-~e~i~;n ?e~~~le'~~
~ns~i~ute v. Knec:1t, 456 F. Supp. 889 (C.D.Cal. 1978) , aff'd 609
F.2cl :-306 (9th Cir. .1979) .At issue was NOAA's approva1Oft~e
Cal~=~rnia Coastal Management Program pursuant t~ t~e agency's
re~~lations interpreting the state program requirements
established by the CZMA. The district court reviewed at some
len~~ the law applicable to the standard of review appropriate
f~r NOAA's requlations, and concluded that the arbitrary and
capri=~ous standard applied to ~~e agency's interpretation of its
c n =e.qulations and that "considerable deference" was due the
agency's decisions based on its regulations interpreting the
C:~~~. 456 F. Su~~. at 908. The Ninth circuit Court of A~~eals
adc?~=d, in full~-that part of the district court cecision-
dsal~~g with t~e standard and scope of r~view. 609 F.2d at 13l0.

The C.ist=ict court's analysis included the "narrow" standard of
juC.icial review, the principle of deference to an agency's
inte=?retation of its regulations and the statute it
ad::li:lister:s, and the distinction bet een "legislative" and
"i:-.-:.:=?retive" rules. Further, the district court noted wher: an
agency's inte=pretation of a statute has been brought to the
a~-:.:n-:.ion of Congress, and Congress has acquiesced in ~~e
a~~nist~ative construction, greater deference is due. 456 F.
Sup~. at 907. Specifically, the district court found that

C:Jr.g=:ss:

=ully c~gnizant of (NOAA's) efforts and activities in
a~inistering the CZMA since 1972, apparently dete~ined (by
enac~~ent of the 1976 amendments to the CZMA) to reaf~i~
i~s original vesting of considerable discretion in NO.~~,
t~ereby calling into play the greater deference due
"legislative" regulations noted above.

~. at 908.
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le~~slati.Te his~ory of sec~ion 307(=) (3) (~) of ~~e C:=.~., ~~ ~~e

e~=nt s~ch his~ory exists. The ~=lationship be~-~een t~e

~=~~lations and sec~ion 307 (c) (3) (.~) is reasonable and rational
a~d ~~l:.S would be due considerable deference by a ~eview.~~g
~...,.-,",-0

So::e, howe'J'er:, ~ight argue that NOM's section 307(c) (3) (A)
re~lations do not conform to sec~ion JO7(e) because NOAA's
in~a=pretation increases state power at the expense of Fade~al
agancies. Section 307(e) of the CZMA states:

Nothing in this title shall be construed --

(1) to diminish either Federal or state jurisdiction,
responsibility, or rights in the field of planning,
development, or contro~ or water resources, submerged
lands, or navigable waters; ...

(2) as superseding, modifying, or repealing existing laws
applicable to the various Fed~ral ag~ncies

NO~~. ' s i~terpretation of this provision is stated at 41 Fed.

Reg. 42884 in response to several Federal agency reviewers who
sought clarification. NOAA stated:

[a]s made clear at page 20 of the Senate Report (5. REP.
NO.753, 92d Congress, 2d Sess. (1972) accompanying s.
3507] this provision "is a standard clause disclaiming
intent to diminish Federal or State authority in the fields
affected by the Act " NOM construes this provision as

me~:ly preserving for each Federal agency the
res~ons~ility for its own mission, subject to such
additional requirements as the Act may i~pose. Thus the
du~y the Act imposes upon Federal agencies is not set aside
by vi~ue of this Section. The Ac~ was intended to effec~
subs~antive changes in the Federal agency decision-making
wi~hin the contaxt of the discretionary powers residing

...~. h .Wl. l.n suc agenc1.es

T~~ Uni~~d States Supreme Court when considerinq this provision
in Cali~~;n~a ~Qastal Commission v. Granite Rock Co., 480 U.S.

I 107 S. Ct. 1419, 1430-31 (1987) also stated that it was a
"s-:aridard. clause d.isclaiminq intent to diminish Federal or State
au,,:..~ority in the field.s a:fected by the Ac't ,,3

Se=~ion 307(e) should be read in conjunction with section 307(c).
A ~jor purpose of the CZMA was to encourage states to develop
c=astal managament proqrams .The legislative history of the
CZ~ documents that Conqress intended to motivate states through
the consistency provisions. s. R!P. NO. ~77, 94th Cong., ~d
Sess. 9, re~rinted in 1976 U.S. CODE CONG. , ADMIN. NEWS 1768,
17i6. I~ would appear strange to concluQe that Conqress qranted



..'"' e s .. ates au...~ 0 1"" l. Y t~ -0" l..Q w ~Q'..-.Q~~ l .a c -- ....; v ;t-;Q s and ~Q'..",~~',-"J. ~~==~t and license ac~ivities in s~ction JO7(c) only to

e~i=i~ate ~~at authori ~y t-w.o subsec~ions later .

?~e 'ii.e":1 t.'"lat~section -307 (e) does not li::li-. the aut.'lor=-ty gran~ed
cy sec~~on 3O/(c) c~nrorms t~ the r~le of ~tat~~~ry c~ns~~~=~ic~
~ha~ di==e=en~ provisions of the same statute should be read
c~~sis~en~ly wi~ each othe= t~ avoid c~nflict. United States v

-..
S~auf=e~ Che~~=al C~., 684 F.2d 1174, 1186 (6th cir. 1982) .

T~e=efore, a reasoriable reading of section 307(e) leads one to
c~nclude t~at it does not affect ~~e substantive burden of
Federal agencies and Federal permit and license applicants to
c~c?ly with state coastal zone programs absent a clear c~nflict
wi~.'l another mandato~1 duty imposed ~y statute on that Federal
agency. Under this interpretation, Federal agencies retain
ultimate authority to administer applicable Federal statutes,
al~hough they must exercise their responsi~ilities consistent

wi~~ the requirements of the CZ~~.

Others ~ight asse~ that allowing review of section 307(c) (3) (A)
ac~ivities occurring in an adjacent state(s) could cause
c=~flic~s bet-Neen states and provide the Federal licensing or
;e~itting agencies with irreconcilable requirements. During
c=nsideration of coastal management legislation, members of
C=~gress and witnesses at hearings acknowledged potential
d~=fere~ces among the states. At the same time, theyemphasized
the ne=essi~y of each state developing its own, individual plan
and eX?ressed t~e hope that states would work together on
=eg~onalpr=blems or concer~s.4 The Stratton Commission Report
noted that coastal waters of concern to more than one state can

~~se special proble~s:

vii~hou~ unde~estimating the potential difficulties, the
co==ission is persuaded that in most cases, sound
~anaqement and management undertaken by one state probably
~ill not differ qreatly from that undertaken by an adjacent
s~ate. wnen differences do arise, they may be settled by
direct negotiations between the parties concerned or by the
es~ablishment of ad hoc interstate committees or an

interstate commission or compact.

st=atton Commission Repcrt at 60.



~

~~c=etarial Mediation --Pursuant to section JO7(h),
~~e Secretarl is avail~le to mediate serious
disagreements between any Federal aqency ana a coastal
state.
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sections JO7(c' (3' ar.d (dL --The Sec=eta~!, eit~e= c~
his own volition or a~ t~e request of an i~~e=ested
party or a Federal pe~it or license applicant, can
over=ide a state's objection ~o a proposed projec~.
~ £122 15 C.F.R. § 930.125 and § 930.132.

Info~al Discussions --Pursuant to 15 C.F.R.
§ 930.124, OCRM is available to assist parties to
resolve their differences informally.

Thi~ array of conflict resolution provisions is designed to ease
di==erences among interested parties. Thus, when a state objects
to a proposed project, regardless of its location, the applicant
can take a number of actions --negotiate, modify the project,
seek mediation, or file a~. appeal with the Secretary of Commerce.
These options are equally 'available whether the proposed activi~y
is geographically located in the objecting state, is located in a
non-objecting stateS or is subject to consistency review by more

t...:-.an one s,-a e.

Conclusion

1. the reviewinq state has a Federally-approved coastal

manaqem.ent proqra.m ;

2. the proposed activity affects land or water uses in
the coastal zone of the reviewinq state;

3. the required Federal permit or license is listed in
the reviewinq s~ate's approved proqram or the state has
reques~ed and received approval to review the proposed
project as an unlisted activity pursuant to 15 C.F.R.

§ 930.54;
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must generally desc=~be the geographic location of such
activities (or invoke review pursuant to 15 C.F.R.
§ 930.54} ;

5. tbe review must be conducted within the time frames
provided by section 307(c) (3) (A) and lS C.F.R. Pa~ 930,
Subpa~ D ~ and

6. objections must conform to the requirements of
lS C.F.R. § 9"30.64.

,



FOOTNC .5

1. T~e files on this r~le~aking, which appea= i~complet2, re.Jeal
f~u= ~~dust=y comments on section 930.59. T2Xas Eas~e~
'!=ans=ission Cor?oration noted, in part, "[~]his sect:.on needs
~~~ add:.~icn of specific mechanics ~hat should be followed fo=
r2so1.J'i~g -:..~e problem of conflicting state programs. " Let~er to

Michael Shapiro, National Programs Office, Office of Coastal Zone
~ranagement, from Clif Williams, General Manager, dated Oct. 26,

1977.

EjOCon Company, tI' .S .A .sta ted :

"The regulations do not provide any remedy in the event the
applicant and State agencies are unable to aqree after the
appJ.icant notifies the aqencies that a permit may be subject
t~ conflictinq c~astal state requirements. The proper
remedy should be mediation as provided for in section H."

Letter to Michael Shaciro, National Programs Office, Otfice
-.

of Coastal Zone ManageMent, from H. B. Barton, Regulatory
Affairs Manager, dated Oct. 26, ~977.

Gulf Energy and Minerals Company -u.s. observed "[B]ecause of
the potential difficulty in resolving consistency review where
t.NO or more states' conflicting programs are involved, the
Secretary should be included in the consultation provided by
Sll.bsection (b)." Letter to Federal Programs Division, Office of
Coas-::al Zone Management, from J'. M. Bibee, vice President, dated

Oct. 25, 1977.

The ~~arican Petroleum Institute pointed out:

We suggest that; when such consultation fails to resolve a
conflict, the Secretary shall be required to invoke his
override autho%:-ities under section 307(a) (3) (A) .In the
absence of thi~5 or some other process for a final
dete~ination, many applications tor Federal licenses and

pe~its will be forever in dispute.
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2. c~e=ical Waste sued NOAA and o~~ers. I~ alleged ~hat NOAA
had acted beyond its statut=~J au~~ority in granting Maryland's
~e~~est for review. The comDlaint alleged that there was no
~easonable likelihood ~~at any material from the ship would reac~
:-~a=yland's wate::-s. The case was set~led without reaching any
c~as~al zone issues. Chemical Waste Manaaement. Inc. v. U.s~
De~a~=en~ of C=~e~=e. et al., No.86-624 (D.D.C. filed Mar. 7,
1986) .

3. Further, a state's rights under other Federal statutes such
as the Clean Water Act o~ the Outer continental Shelf Lands Act
remain unchanged. The consistency provisions of the CZMA grant
additional rights to states which can be exercised concurrently
wi~~ other rights granted by Congress or state legislatures.
Additionally, because a state may be authorized to comment on a
proposed activity under state statute or a Federal statute other
~~an the CZMA such as the Clean Water Act, does not supercede or
i~pair the state's authority to object independently to the
proposed activity pursuant to section 307(c) (3) (A).

4. Congress encouraged this hope by providing for interstate
grants in 1980, Pub. L. No.94-464, which amended the CZMA to
include section 309, a funding mechanism.

5. The sovereiqn rights of the non-objecting state are not
lessened by an objection by a neighboring state. The non-
objecti~g state may still issue all state and local permits.and
authorizations for the proposed project. Rather, the objection
is directed to the Federal pe~itting or licensing agency --a
procedure specifically provided for by passage of the CZMA. Nor
C.oes t..."le objection necessarily operate as veto of the project due
to inclusion of dispute resolution provisions in the CZMA.
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1990 Amendments to the coastal Zone

Management Act.

MEMORANDUM FOR : , ,.-
-".-.

FROM:

SUBJECT:

ISSUE

On May 2, 1989, the National Oceanic and Atmospheric
Administration (NOAA) issued an opinion of the General counsel

(attached hereto and incorporated herein by reference) inter-
preting section 307(c) (3) (A) of the coastal Zone Management Act
(CZMA) to allow consistency review by one state of an activity
occurring totally wi thin the borders of another state, if that
activity affects the coastal zone of the reviewing state
(hereinafter the "Hooker O~inion") section 307 was amended Dy
the passage of the C:oastal Zone Act ~authorization Amendments
(hereinafter "CZRA") on November 5, 1990. Does the CZP.A support
or contradict NOAA' ~i interpretation of section 307 of the CZMA as

set forth in the H2.s,ker O~inion?

ANSWER

The,language and leqislati ve history ot the CZRA support and
aff~rm NOAA's longstanding interpretation of section 307(C) (3) (A)
as expressed in the Hooker ooinion. The Conference Report
accompanying the CZJRA explicitly endarses the statutory
requirements of section 307(c) (3) (A) and (B) and (d) "as
currently enforced" and as "outlined in the NOAA regulations. "

Congress intended the CZRA to confira that the "affects" test of
the CZHA consistency provisions is not sUbject to geoqraphic
limitation. congress explicitly rejected the interpretation of
section 307 adopted by the Army Corps of Engineers and the
Department of Justice which restrict8d the application of section
307 to activities occurring "inside- the coastal zone.

DISCUSSION

The CZ:RA was passedl as an amendment to the omnibus Budqet
Reconciliation Act of 1990 and was tDa result of the marriaqe of
H.R. 4450 and S. 2;'82. H.R. 4450 had previously subsumed H.R.
4030 offered by Rep. Walter B. Jones and replaced tha
Administration bill, H.R. 4438 off~ by Rap. Norman Shumway.
H. Rpt. No.535, lOlst Conq., 2d Sess. 19-20 (1990)
the "HMMFC Report .) .On the floor of the House, Rep. Jones
offered a su:bstitu't:.e bill, H.R. 5665, as an amendment to



4450, to include the non-point source water quality program ~~at
could not be considered by the House Merchant Marine and
Fisheries Committee (h.ereinafter ~~e "1OO!FC") under the House
rules. ~. and ~. Eg£. H8068 (daily ed. September 26, 1990) .

The HMMFC Report acknowledges the controversy surrounding the
interstate applications of federal consistency. HMMFC Report at
23. The HMMFC Report states:

Clearly, if a federal agency action within one state will
affect any land use or water use within another state, the
requirements of section 307 properly apply. This has been
NOAA's longstanding interpre~tion and is clearly reflected
in agency regulations." ~.'

On September 26, 1990, H.R. 4450 was brouqht to the floor of the
House for a vote. Rep. Jones, Chairman of the HHMFC, and Rep.
Bob Davis, rankinq Minority Member of the HMMFC, manaqed the bill
on the floor and provided a joint bi-partisan statement
explaininq the bill. Q~ ~. HS06S-'9 (daily ed. September 26,
1990) (hereinafter the "J'ones/Davis bipartisan statement"). The
J'ones/Davis bipartisan statement repeated the history of the
HMMFC Report supportinq the application of section 307 to all
activities affectinq the natural resources of the coastal zone,
including those conducted wholly within one state but affectinq
the coastal zone resources of another state. The bipartisan
statement explained that:

[t]he Committee is aware of recent controversial cases
involving interstate applicatioDS of the federal
consistency provisions. Clearly if a federal agency
action within one state will affect any natural
resource, land USE~ or water use wi~in another state,
the requirements of section 307 properly apply. This
has been NOM' s lc)ng-standing interpretation and
clearly is reflec't:ed in the agency's regulations.

~. ~. H8077.2

, Thil It.t~ ..~ to ~t .provili~ to -a ttIe CZMA to prO¥i. the A8iniltr8tor of

NQAA ~licit -i.tion artMt'ity .tn cae of 18ri~ di~t ~ tw or -.coutal
It.t ..FC .~ .t 32. TIIil ~-..: t did ~t --r ill S.287Z 8nd r-.tly ~ in ttI.
C«1f.r~. ~itt...

2 In ~l plK8 In ~ L..iIL.tiw hiltory. ref8t8S8 Ii ~ to. P'OjKt kr-. -ttI. L Gat«t pi~Line P'OjKt. The LM8 Gut«t projKt hu ~ la Lltl..tion for ~ It ~iltl of

.~L ~ ttte City of Vtrwini. 188dt, Vtrwini. to --tr8t .pl~line fr8 LM8 ;Ut«t, .r-ir
Cre8t8d ~ .~IKtric projKt in IorttI Caroli,., 8nd to ~iwly wi~ 6O..ILLI«t ..lL- of
W8t8f' ~I' d8y fol' 188 In tM ..,tci~l W8t8f' IY8t- of ttte City of Vlrwint. The LM8 G88t«t projKt
h.. bIen ~tly ~~ ~ d88 .tate of MorttI Carolt,. u-t8m Vlrwtni. ..,tct~lltl..
Th. Liti..tion flr8t tnwoi- tM I~ of. P81'8it ~ to 8Kti., 404 of tM ct~ ~t8f' Act by th.
Arwy Co~ af .".j~. MoI'ttI e.Nt I~ V. ~ ~ F. ~. 4D (I.I...C. 'M7); MorttI e.l'0ll". v.
~, 73' ,. Iupp. '26' (E.D...C. '990).

n.. flr8t ~ of Lttj..ti., I~l~ .cL.i. ~ u. Stat. af ~ CaroLtne ttl8t ttIe proiKt -
~j8Ct to jtl --iltwcy MIttIor1ty ~I' ttte ~ n ttl8t ~ A,., ~ ...vioL.t~ ttte CZMA tn ilSuing

2





California. ~. at 5-6, 8. The Senate amendments to section
307 (c) ( 1) mirrored ~~ose in ~~e House bill. No express mention
is made of ~~e interstate application of section 307 and no
specific amendments to section 307(c) (3) (A) were included in the
Senate bill.

On September 20, 1990, as H.R. 4450 vas beinq brouqht to the
floor of the House, a "Statement of Administration Policy"
opposinq H.R. 4450 was issued statinq that the "Secretaries of
the Interior, Defense, Agriculture, and Energy would recommend a
veto" of H.R. 4450 as considered by the House because it would
"likely be interpreted to ...broadly expand the application of
the CZMA's 'consistency' provisions " Statement of
Administration Policy, Executive Office of the President,
September 20, 1990. The veto threat was repeated on the floor of
the House. ~. Bg£. H8083 (daily ed. Sept. 26, 1990) (Rep.
Shumway). In spite of the veto threat, H.R. 4450 was passed 391
to 32. ~. ~. H8103 (dailyed. Sept. 26, 1990).

The CZRA was reported out of Conference and folded into the
Omnibus Budget Reconciliation Act of 1990 on October 24, 1990.3
Rather than an extensive legislative history from the Conference
Committee, the CZRA was accompanied by a very brief summary of
the effect and purposes of the amendaents and a statement that
the "Congressional Record from September 26, 1990 contains a
detailed statement of explanation (pages BS068-79)."4
Conference Report at 975. Senators Lautenburq and Kerry made
statements supporting the strengthening of the consistency
provisions to overturn Secretarv of t.he Interior v. California
and supporting the provisions concerning control of non-point
source water pollution. ~. ~. 517526-27 (dailyed.
October 27, 1990). There were no ca8ments on the floor of the
House on the Conference bill.

By overturning the Supreme Court's decision in SecretarY of
the Interior v. Calitornia, the conferees stated that:

.[t]his amended provision ..tablishes a qenerally
applicable rule of law that ~ federal agency activity
(ragardless of its location) is subject to the CZMA
requirement for cQnsistancy if it will affect any
natural rasourcas , land uses or water uses in the
coastal zone. No federal agancy activities are
categorically exempt fram this requirement. .

Conference Report at 970 (emphasis in oriqinal) .

3 ~iba ~ .~fLi.tf., Act of 1~. '.L. 101--. 104 IUt. 1--1174. k.-;;;;;r 5. 1~. TtI.

C«tfer~ .-rt i. cft~ ...Ipt. 10. 101-964 l~t. in ttIe ~ .ecora .t ..1Z513 -referred to
"erein -tne ~f~ .~..

4 nIe ref~ I. to tne J~/D8¥i. bip8"i..' .t.t-.e.

4



The Conferees provided a f~~er explanation of ~~e changes
to section JO7(c) (3) (A) and (B) and (d) stati.nq they

do n t a te the statuto e .~ements as cu ent
enforced. ..[t]hese requir~ts are outlined in the NOAA
regulations (15 C.F.R. 930.50-930.66) and the conferees
endorse this status quo. ..the changes made ..are
technical modi~ications. Hone of ~~e amendments made b~
~~~~ ~~~~;i~1;1 are-iD~ended tochanae the existi;~
~~Dle~entation ~:f.these consistencv ~rovisions.- For
example, none of the changes made to section 307(c) (3) (A)
and (B), and (d) change existinq law to allow a state to
expand the scope o~ i ts consist8ncy review authori ty ...
These technical changes are neCessary to, and are made
solely for the purpose of, conf~q these existinq
provisions with the changes to ..ction 307 (c) (1) of the CZMA
which are needed to overturn the !Att v. California Supreme
Court decision.

.I,g. (Emphasis added).

In adopting the Jones/Davis bipartiAn statement explaining HeRe
4450, while simultaneously stating t&at state consistency
authority under section 307 (c) (3) (A) has not been expanded by the
CZRA, the con£erees acknowledged both the controversy surrounding
the interstate application of consisbmcy and NOAA ' s existing

regulatory interpretation allowing ODe state to review a project
to be carried out wholly within the boundaries of another state.

The legislative history ot the CZRA does not in any way
contradict, and in fact supports the position articulated by NOAA
in the Hooker Oninion. While the ~c provided explicit support
for the interstate application ot s~on 307(c) (3) (A), the
Congress as a whole can more accura~y be said to ~ave adopted
the rule that the application ot the consistency provisions is
determined by .the eftects ot the project regardless ot its
location inside or outside the coastU zone. The Conference
Report explici tly endorses the requiraaents ot section
307(c) (3) (A) and (B) and (d) was ~tly enforcedw and Was
outlined in the NOAA requlations .w

The CZRA and ita leqislative history contirm that the Wattacts"
test ot section 307 is not limited ~ any qeoqraphic boundary.5

5 !!!., j«*/Dwil bf~tl8t .t.t~, 18072-3, ..'..71 (.fly c- ~~ ~. 1990). ~idf~

in pertinent pert.. foll0M8:

tM ~ftt.. df.ll tM .f.~8CC '.cf- ~ ~ ~.I I8OIr-.fQ~ ~ fl l f8ttc -
frw8rtf.. tI88 .r-. 'f,.t. ..~.f. tM -t81 ..1 to ~fy ~ t8f8 'f~1
-.cy Ktfyfty'. AltM8I tM DA ".,1-- cl.,.ly prwt. a..t ~ -flc~
pro¥i.t- -y to Kttyttf.. ~.f. * -t81 ...~f. .r8e --cl.,. tII8
Ca'1Iraai-1 fnt81t ..~. to ~C .., ~f- ~ tII8 ~ effKt of tt.. CArt'1
d8ct.f-. Sf~. ~I fcft It.Cutory m~ 8i..t I.ly tD8c ott.' -f.t~ rwi-

s



The Congress expressly affi~ed ~~e ~ex~s~~~g law" of section
307(c) (3) (A) , which can only be int~~reted to include NOAA's
long-standing interpretations of ~~e CZMA and the Hooker O~inioD.
Conference Report at 972, and Jones/Davis bipartisan s~atement,
£Qng. ~. H8077 (daily ed. Sept. 26, 1990) .

The focus of the CZRA's changes to section 307 was the reversal
of the Supreme Court's decision in S~~retarv of the Interior v.
California. In ~~at case, L~e Court interpreted section
307(c) (1) to require a consisten~/ determination only for
"activities conducted or supported by federal agencies on federal
lands Dhvsicallv situated in the coastal zone but excluded from
the coastal zone as formally defi~ed by the Act(CZMA] ..
(Emphasis added). Secretarv of tne Interior v. California, 464
U.S. 312, 330 (1984). In so holdinq, the Court adopted the
position advocated by the Department ot Justice. ~ Briet tor
Petitioners, No.82-1326, at pp. 24 and 27. Subsequent to the
Court's decision, the Department of Justice, on behalf of the
Army Corps ot Engineers and the Env~nmental Protection A~ency
advocated the limited scope ot the oc~istency provisions.

8Uthori ti.. do not haYe si.f l.r t8OIr8phiC81 8COPI, the CQ88ftt.. ln88rtld the phr...
in thoae ~acti-. T1Ie C-itt.. ~i... ttli. .tadlniC8l dl-.. si~ th. NQAA
revul.ti- cl..rly provi., ~rs.-,t to uiati,. l-, that th~ acti- ~ly ~ th.
coaaul z~ (... 1S C.,... 93Q.S3(b), -S.95.(b», ~ ttIey h8W a., ~lild in
~rua i,.t~ to 8Ctivft;.. ~si. tM -ut z-. ~. m. N8076 (d8ily Id.
sept. 26, 1990).

~ !.!.!.2, ~f.~ .~rt .t 97Q-Z, providi,. in ~ffW't ~ .foll-=

YI.th.,. .~ific f-r.l ..-cy 8Ctivity will ba -jact to the ~f.twcy ~i~t
i. ..t.r8'Ntfon of f8Ct b888d on ~ .of WI.ttt.,. the Ktivity .ffKU ,.r.w.l
res~-, l~ ~ or -te" ~ in ttIe -ut ~ of ..t.t. ..ttl vvld
8/'\8~t progr Th. conf.rees Int- .i. .t iNtion to l~t18 effKU fn the
cout.l z~ Wlidl th. f..'..l 8I8'ICY 8Y :-=--=ty ..tic;p8t. ..~lt of fu 8Ction,
f~l~l~ ~l.tfYe ~ ---ry .ffacu. Tllerefwe, ttIe t ..ffactl.'.. I. to b8
c-tn8d broidly, I~l~i~ dfrKt effKts .idt .,. c-.a ~ ttIe Ktfvlty -KaI .t
ttI. -ti- ~ pt8C8 ~ frafrKt effKU ...idt 8Y b8 ~ ~ ttIe 8Ctivfty -In
l.t.,. In ti- or f.rttler r~ In di.~ ~ till :-=--=ty f~t..
CMf~ .~ .t 97Q.71.

T1Ie CMf~ .~ ~t.i,. ttIe 8t~i- ~ ~i~ to ~ Sacrat.rv of ttI.
rnt.,.io.. v. Cal ffo,,"l. ~ ~l.f,. ttIe l ~ to 8KtI of ttIe pl"Wi.i~ of ~t,on
307. 10 88nt1on I. ...of ." l i.it.tfon ..lIOIt8Phic ~ ,.. i. ttIe ~1.r8t1on of
.Ute ri- ~tld .P8" of ttIe ~~ UI8 ~i.twcy .tef'8iNtton. Q\ty the
effKU of. P"OPO88d fDrally p8r8ittld ~ivity. dlrKt -IMirKt, .,.. ~i~ to ~
~,..

6 The -~i of ttle D.-~t of J...tice of tt.. l i.~ Wl iC8ti8t of tt.. C8Wi.t-r provi.i-

-l'.f.1'1"ed to -tt.. ~ 8ffct. of l"t.'.iOf' v. C.I '*-"i.. n.. ~ of Jwtice ...a UI8
d8c;li", to cut. ~ 0¥8r DA'. int~t.ti", of * ~ ..tta ~ ~t.ti- in or8r to ~t
other f..r.l ~t- fr8 the WliC8t;", of fDr8l C8W~. J.-/O8Vi. bi~t88' .Ut~t..t
~. !IS. N8076 (.i ly -.~. 26. ,wa) (.Aa di.t\rbi.. ~ E8tcJ '*'- -.c,..l hotdi.. it..lf [ref.,.r,~
to l"ter;Of' v. C8lfforniaJ i. tt.. lO-C8lL- ,~ 8ffct' ., tt.. -.-t'. -i.i8t (t.e. tu ~t8tti.LLy
.r~iV8 effct "' UI8 ~t tcatt", of ttI8 fDr8t C8Wi.~ ~i~ tD oa..r fDr8L ~
8Ctiviti..)...tt.. C-itt- tnt-- to ~tIrn tt.. CGrt'. ~ldt... ...l.. to dt.l ..~ .to tt..
~lic8bilfty of ttli. ~i~ to .lL f.-r.l ~ Ktiwiti- ttl8t -t tt.. .t-*rd f.. rwi-..)
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CONCI..USIQH.

7 !1! fn. '. 1S8:I.

8 St.t~ of '..nf.tr8tf~ ~lfcy, '-t~ 20, ,. (8t8tf.. tb8t a.. lecret8rf. of Interf..,

D.f--, A8rf~ltwe, -ENrwy, -* Attonwy '--r8l ~d r~. .wto ~l.., 1m.tt 11!1. M.I.
"SO i. =;.-~ to ~ ." roi. f.. St8t. -~f.t-r -.af. * c-.t.i )

9 Prior to .~ t2Ie ~fnent ~ of ICtf.. 3D7(cJ(3)(A) ~: " ~ifC8tt f.. .~ir8d

Feder.L Lfc-.. ..~t to C88ct en cttyfty illectt,. L- t.,. --1~~ ~-;~l ~~~..::. '6
U.S.C. f 14~c)(3)(A).

II.1. 4450 ~ to~~.. ~..r.e..a:- ~~~!~-f... ~rod f.'..L ll~ or
~,.it to CGact ..KttVtty of .Ib18 &--- .TT~1.. -'.nr8L r L- 188 or
-t.,. w. fn tII8 ~t.l ~ of .IbC8 TtI8 I. 2712 =-.=ow= ~ty 8Ktt- 3D7(c)(1) -* ~;;.-- ~ tIle 't-,-,tQi -~Dr8f..

dI to 8Ktf~ 3O7(c)(3)(A) t~::.,.~~~ ~ ~!~-for .~rod ~L LI--
or ~it to C88ct ..Kttyfty, ~- 8TT~1.. -L- ..-t.,. 188 ..
'.tweL ~ of t2Ie ~t.i In se--=, tII8 L of M.L 4450 ~ 8dDpt. br ~ C81f--.
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