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SYNOPSIS OF DECISION

The Appellant appl:ied to the Army Corps of Engineers, Charleston
District, for a peJrmit t~o place approximately 7, 000 cubic yards
of fill material into a 2.5 acre area of freshwater wetland as
part of a project it.o construct a Food Lion grocery store, strip
mall, and adjacent parking lot. Such a permit is required under
Section 404 of the Federal Water Pollution Control Act, as
amended, 33 U.S.C. § 1344 (Clean Water Act). The parcel for
which the fill permit wals sought is located in the town of Loris,
Horry County, South Carolina. The site is rectangular in shape
and is bordered by High\'iray 701 along its southeast side and the
Seaboard Coast Line Rail.road along its northwest side. According
to an evaluation conduct~ed by the U.S. Fish and wildlife Service,
the on-site wetlands are~ hydrologically connected to a much
larger freshwater :;wamp system, and it is located within the
South Carolina Coa:;tal 2:one. Accordingly, the Appellant prepared
and submitted, as J?art c.f its Section 404 application, a
statement certifying the~ project's consistE~ncy with the South
Carolina Coastal Zone Malnagement Plan.

On August 21, 1990, the South Carolina Coastal Council objected
to the Appellant's proje!ct on grounds that the proposed filling
of freshwater wetlcinds f'or construction of a parking lot and
other commercial dl~velopment, when reasonable alternative uses of
the property are a'iI'ailable, was inconsistent with the policies of
the South Carolina Coast:al Zone Management Plan. Under CZMA
Section 307(c) (3) (1\) , as: amended, and 15 C.F.R. § 930.121, the
State's consistenc;{ obje!ction precludes the Corps from issuing
any permit or license unlless the Secretary of Commerce finds that
the activity, notw:lthstamding the State's objection, is either
consistent wi th thl~ obj e~cti ves or purposes of the CZMA (Ground
I), or otherwise ru~cessa,ry in the interest of national security
(Ground II). If the Sec~retary finds that requirements of either
Ground I or Ground II are met, the State's objection is
overridden and the Corps: may approve the activity.

On September 24, 1~~90, in accordance with <:=ZMA § 307 (c) (3) (A) , as
amended, and 15 C.Jl".R. F'art 930, Subpart Hi the Appellant filed
with this Department a ~lotice of appeal from the State's
objection, including a request for extension of time to file
supporting informa1tion. The Appellant has only argued the first
ground for SecretaJrial override of the State's objection. Upon
consideration of the inf'ormation submitted by the Appellant, the
State, and four Federal agencies, the Secrf~tary made the
following findings purs\Jlant to the applicable provisions of
15 C.F.R. § 930.12:l:



Ground I

The Appellant's proposed project which would involve the filling
of wetlands for construc=tion of a shopping center and parking lot
is not consistent with 1:he objectives or purposes of the CZMA.

Conclusion

The Secretary will not override the State's objection to the
Appellant's consistency certification.
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DECISION

I. BackgrQYlli!

Davis Heniford {the Appellant) applied to the u.s. Army Corps of
Engineers, Charles1:on District, for a permit under section 404 of
the Clean Water Ac1:1 to ];>lace approximately 7,000 cubic yards of
dredged or fill ma1:erial in a 2.5 acre area of freshwater
wetlands located wj.thin the South Carolina coastal zone, in the

town of Loris, Horry County, South Carolina. The proposed fill

operation would be part of a project to construct a Food Lion

grocery store, strj.p mall and adjacent parking lot. The total
site contains 6.42 acres, of which 4.04 acres are wetlands.2
According t:o the Sj.te Inventory, the property is rectangular in
shape with Highway 701 running along its southeast side and the
Seaboard Coast Line~ Railroad right-of-way bordering on the
northwest side.

The site History iI1ldicat,es that the tract was cleared of
vegetation in 1983 as pa:t:"t of initial site work for an automobile
dealership, but that the owners decided to relocate the
dealership to the N'orth ]~yrtle Beach area. From about 1983 until
1986, the site was leased to a mobile home sales company. During
that period, and until rtacently, there was some regrowth of
vegetation on the site. However, at the time of the permit
application, all vegetat:ion was cleared.3 Based on a u.s. Fish
and wildlife Service Invl~ntory Map of the Loris, South Carolina
Quadrangle, surveyor Jon Guerry Taylor, P.E., Inc. determined
that a wetland community had existed on the western, southwestern
and eastern portions of 1:he site, which the Fish and Wildlife
Service defined as a Temporarily Flooded Palustrine Broad-Leaved
Deciduous Shrub Swamp.

The surveyor conducted an on-site delineation of wetlands on

February 9, 1990.4 Due to the clearing, the delineation
evaluated hydrology and ~;oil characteristics to determine the
wetland boundary line.5 Based on that delineation, wetlands
were found to exist on the southern, southwestern and western
portions

33 u.s.c. § 1344.

Army Corps of Engineers 404 Application No. SAC 26-90-230, Site Inv~tory, March 26, 1990.

Surveyor's Report, ill Exhibit "A" to State's Brief.



of the si te .6 The:~e wet~lands encompass approximately 3/4 of the
site and consist of a s:lngle system. The elevation of the site
ranges from 109.9 feet MSL to 103.8 feet MSL and consists of a
gentle downward slope to the southwest.7

Under the proposed deve:Lopment plan, the Food Lion store would be
constructed on the 2.38 acre upland portion of the site.8 In
addition, 2.5 acres of 1:he wetland portion of the site would be
filled for the construc1:ion of an adjoining parking lot and
additional shops. Of the remaining wetland portion of the site,
approximately half woulC:l be converted into a "new detention pond"
( 0. 75 acres) and tJtle renlainder ( 0. 79 acres) would be replanted in
wetland vegetation. The! detention pond, in combination with
grassed swales and oil alnd water separator catch basins, is
proposed in order it.o provide storm water management for the Food
Lion, mall and adjoiningr parking lot.

The Appellant subm:ltted his section 404 permit application to the
Corps of Engineers on March 14, 1990. As part of that
application, the Appellant included a statement, as provided for
under 15 C.F.R. § ~}30.57, certifying that to the best of his
knowledge the work subject to the jurisdiction of the Corps of
Engineers is consi~;tent with the South Carolina Coastal
Management Program. On March 29, 1990, the Corps of Engineers
contacted the Direc:tor of Planning and certification for the
South Carolina Coas:tal Council (SCCC) requesting a determination
under 15 C.F.R. § S130.63 as to whether the SCCC concurs that the
project is consistE!nt with the South Carolina Coastal Zone
Management Plan.

Soon after the per1Tlit ap:plication was filed, a site inspection by
the Corps of Engineers disclosed that there had been some
placement of fill and exl:::avation of ditches on the wetlands
portion of the site. Thl~se activities were reported to the
Environmental Protection Agency (EPA) as apparent violations of
Section 301(A) of the Clean Water Act.9 The permit application
and consistency review pJrocess were held in abeyance pending
resolution of the EPA erucorcement actions. On June 28, 1990, the
wetland regulatory unit of the EPA issued a letter to the
Appellant indicating tha1: the enforcement actions would be
concluded based on an ag]-:eement under which the Appellant
voluntarily made an effo]-:t to restore the wetland area damaged by

.Wetland Delineation Report, at 2.

Wetland Delineation Report, at 1.

.Boundary and topographic survey, revised December 7, 1889, attached to Appellant's Notice of Appeal
and initial Brief.

.EPA letter to Grey Castle, Deputy Under Secretary for Oceans and Atmosphere, dated January 15,
1991, at 2.
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the ditching and f.illingr activity.

Subsequent:ly, the :3tate proceeded with the consideration of the
Appellant's section 404 application. The ~;CCC requested comments
on the proposed fi:ll ope:ration from interested state and Federal
agencies. By lettE~r to the SCCC dated April 27, 1990, the South
Carolina Wildlife cind Marine Resources Department expressed its
opposition to the jLssuance of a permit on grounds that the site
contained a forestE~d, palustrine wetland which is hydrologically
connected to, and jLs part of, a larger wetl.and system which
provides productivE~ habitat for a diversity of wetland dependant
wildlife species, j.ncluding small fur-bearing mammals, numerous
amphibians and rept:iles, and resident and migratory birds.lo
The Department stat:ed that the proposed operation for filling the
wetlands would restLlt in a permanent loss of these ecological
functions, along wj.th other important functions, including water
qualityenhancement:, filtering of upland runoff, and flood water
retention.11

The SCCC received s:imilar comments from the u.s. Fish and
wildlife Service (F'WS) , 'U.S. Department of the Interior,12 which
further noted that altholllgh the site's wetlands had been
seriously degraded, the ]~ydrology remained essentially intact.
In its comments to the SI:'CC, the FWS concluded that given time
and protection, wetland 'vegetation will become re-established and
the area would once again provide an array of environmental
benefits. FWS also stated that the proposed development project
would not constitute a wc~ter-dependent activity, that alternate
upland sites were available and that there was an absence of
mitigative measures. As a result of these consideration, the FWS
recommended denial of thE~ permi t .13

On August 16, 1990, the Management Committee of the SCCC met to

review the proposed project under the Federally-approved South

Carolina Coastal Management Program (SCCMP). By letter dated
August 21, 1990, the Management Committee transmitted to the
Corps of Engineers its objection to the consistency certification
based on its determination that the proposed project was

10 South Carolina Wildlife & M.arine ResDUrces Department letter to Stef3/1en Snyder, Director, Planning

and Certification, SCCC, dated April, 27, 1990, attached to State's brief as Exhibit "B".

II l.Q.

12 Specifically, the U.S. Fish i~nd \Jildlife Service stated that, in add tion to its ecological values,

the subject wetlands helped to maintain water quality through trapping and ..ssimilating excess nutrients
and contaminants, storing and absorbing storlll and flood waters, and aiding in aquifer recharge. ~ Banks

letter of May 7, 1990, attached to ~itate's brief as exhibit "C".

13 l.Q.
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II .Appeal to the :~grv of Commerce

On September 24, 1~~90, in accordance with C:ZMA section
307(c) (3) (A), as artlended, 16 U.S.C. §§ 1451 ~ ~., and the
Department of CommE~rce's implementing regul.ations, 15 C.F.R. Part
930, Subpart H, thE~ Appellant filed a Notice of Appeal of the
State's objection with the Secretary of Commerce, including a
request for extensj.on of time to file addit.ional supporting
information. The }\.ppellant perfected its appeal on November 5,
1990 and the State timely filed its response to the appeal on
December 10, 1990. Public comments on the appeal were solicited
by notice publishedl in t.he Federal Reqister, 55 Fed. Reg. 49,326
(November 27, 1990) and the Loris Sentinel (December 12, 19, 26,
1990). The deadliI1le for public comments was set at January 26,
1991. No comments were :r-eceived from the general public.

On the same day as the ~~deral Reqister notice, a letter
solici ting comments was :;ent to interested Federal agencies .
Comments were received fJrom four Federal agencies; namely, 1) the
U.S. Army Corps of Enginl~ers, 2) the National Marine Fisheries
Service of the National Oceanic and Atmospheric Administration,
U.S. Department of Comme]rce, 3) the United States Fish and
wildlife Service of the Department of the Interior, and 4) the
United States Environmen1:al Protection Agency.

14 The SCCC decision cited two policies relevant to the Davis Heniford ~pplication as follows:

(Chapter III, Policy Section 11. E. (1)(a». The filling or other ~rmanent alteration of
productive salt, brackish or freshwater wetlands will be prohibited for purposes of
parking unless no feasible alternatives exist, the facility is dire:tly associated with a

water-dependent activity, any substalntial envirorvnental impacts can be minimized, and an
overriding public interest ,can be demonstrated. (p. 111-27).

(Chapter 111, Policy Sectiol'1 IV. (1)(b». Colll1lercial proposals wh ich require fill or
other permanent alteration I:>f salt, I:>rackish or freshwater wetlands will be denied unless
no feasible alternatives exist and the facility is water-dependent. Since these wetlands
are valuable habitat for wildlife ancj plant species and serve as hydrologic buffers,

providing for storm water rlJnoff and aquifer recharge, colll1lercial dl!velopnent is
discouraged in these areas. The c~Jlative impacts of the cOIIIIlercial activity which
exists or is likely to exis1t in the ilrea will be considered. (p. 111-40).

15 ~ Exhibit "E" to State's Brief.
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the parties were g"iven ian additional 30 days to file final briefs
addressing any matters I:)n the record. This period expired on or
about March 5, 1991. P:Lior to this deadline, the State submitted
a final supplemental brief. No supplemental brief was received
from the Appellant.

III. Grounds for Sustaininq an ADDeal

Section 307(c) (3) (A) of the CZMA, as amended, provides that no
license or permit shall be granted by any Federal agency until
the state or its designated agency has concurred with the
applicant's certification that the proposed activity is
consistent with the Sta1:e's coastal zone management plan, or
unless the Secretary, on appeal and after reasonable opportunity
for detailed comments f]:-om the Federal agency involved and the
State, finds that the a(~tivity is either 1) consistent with the
objectives or purposes of the CZMA, or 2) otherwise necessary in
the interest of nationaJL security. ~ ~ 15 C.F.R. § 930.120
~~.

A Secretarial override j:.s not a review of whether the SCCC
properly interpret,ed thE~ South Carolina Coastal Management
Plan.16 Specifically, consistent with prior consistency
appeals, I have no't con~;idered whether the SCCC was correct in
its determination 'that t:he proposed activity was inconsistent
with South Carolini:i's Coastal Management Program. Rather,
section 307 review is lj.mited to the question of whether, despite
the State's determination of inconsistency with its Federally-
approved coastal zl:>ne mcLnagement plan, the proposed activity
meets the statutor:f and regulatory criteria for an override
established in the CZMA.17 A decision to override may be
predicated on eitht3r of the two Secretarial findings mentioned
above. In this ca:3e, the Appellant has raised only the first
ground for SecretaJrial review, i.e. consistency with the
objectives or purposes of the CZMA.

To make a finding of co~lsistency with the objectives of the CZMA,
the Secretary must deteJ:'mine that the proposed activity satisfies
all four of the elements: specified in 15 C.F.R. § 930.121. These
requirements are:

1. The acti vi 1:y fur'thers one or more of the competing
national obj e<::ti ves, or purposes contained in section
302 or 303 of the A,ct;

2. When performed separately or when its cumulative

.0 Decision and Findings in the Consistency Appeal of Chevron U.S.A. Inc. From the Objection by the

California Coastal Commission, October 29, 1990, at 6.

1.9.
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effects are cons:i.deired, it will not cause adverse
effects on the nat\Jlral resources of the coastal zone
substantial enough to outweigh its contribution to the
national inteJr:est;

3. The activi1:y will not violate any requirements of
the Clean Air Act, as amended, or the Federal Water
Pollution Con1:rol Act, as amended; and

4. There is no reasonable alternative available (e.g.,
location desi~Jn, etc.) which would permit the activity
to be conducted in a manner consistent: with the
management program.

IV. Element One -]!'urtherance of National obiectives of Pur2oses
ynder Section 302 or 303 of the Act

The Appellant argues that the proposal furthers one or more of
the competing national o,bjectives or purposes contained in
sections 302 or 30:~ of the CZMA. In support of this contention,
the Appellant refe]:-s to the Congressional 1'indings contained in
Section 302 (a) 18 which st:ates that II [t]here is a national
interest in the efj:ectiv'e management, bene1'icial use, protection,
and develoQment of the coastal zone." [emphasis added]

Section 302(c) exp]:,esses Congress' objective to balance and
better manage the "increasing and competing demands upon the
lands and waters oj: our coastal zone occasioned by population
growth and economi(~ development" which have resulted in the "loss
of living marine resources, wildlife, nutrient-rich areas,
permanent and adve]:,se changes to ecological systems, decreasing
open space for pub:Lic use, and shoreline erosion. "

Although the princ:Lpal focus of the CZMA is improvement of
coastal resource manageI11ent through coordinated policies, it is
clear that commerc:Lal development is one of' the recognized
competing uses of 1:he coastal zone. The language of section 302
expresses a nationcll interest in sustained economic development,
while recognizing 1:he need to better manage the "increasing and
competing demands" upon the nation's finite!. coastal resources.
Undoubtedly, there is a need for establishments such as the
proposed "Food Lion" to serve the needs of the coastal
population. However, there is no evidence in the record to
indicate that the present or future needs of the local community
require that this project be constructed as it is currently
proposed. No publjLc COI11ments were received either for or against
this proposal from the standpoint of local needs.

However, for purpo~)es of the first element of the analysis, I

16 u.s.c. 1451 (a).
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conciude that the const:t"uction of a Food Lion would further the
national interest in ecl:)nomic development and it would,
therefore, serve o'ne of the competing interests expressed in the
CZMA.

v. Element Two -~inq Adverse Effect§ Aqainst ContributiQn

to the National Interest

This element requires consideration of any separate or cumulative
adverse effects of the )~roposed project on the natural resources
of the coastal zone and a determination as to whether those
effects are substantial enough to outweigh the project's
contribution to the nat:Lonal interest.19 In evaluating the
adverse effects of the project on the natural resources of the
coastal zone, I must consider the adverse effects of the project
by itself and in combination with other past, present, or
reasonably foreseeable activities affecting the coastal zone. M.

A. ~rse Ej:fects

The Appellant argules thclt the adverse effects of filling 2.50
acres out of a tot,al of 4.04 acres of on-site wetlands will be
minimal because th;e. remclining 1.54 acres will be" improved
wetland areas" .S]pecifj.cally, the Appellant proposes that 0.79
acres of the unfilled portion will be "protected and enhanced
wetlands" and 0.75 acre~; will constitute a new detention pond.2°
In addition, the A]?pellamt refers to conversations he had with
the South Carolina Herit:age Trust Fund and an agreement to donate
a "larger acreage of wet:lands" to the Trust Fund, presumably as a
means of offsettin<~ or nlitigating the impacts of the proposed
filloperation.21 Irhe Appellant suggests that such a trade-off
"is more effective prote:ction than attempting to rehabilitate
this si te which ha1; beenl subj ect to commercial development for
ten years and which is dlevoid of vegetation."

The Appellant's proposal to restore or "enhance" approximately
one-fifth of the on-site wetlands to "improve the natural
resource" so as to minim,ize the effects of dredging and filling
the other four-fif1:hs must be considered in the context of the
site history contajLned in the administrative record. The
Appellant fails to provide any specific plan for such
enhancement, or to provide any analysis of how such restoration
will minimize the effects of destroying approximately four-fifths
of the remaining wE~tland area {including the conversion of about
a fifth {0.75 acre~~) into a detention pond for controlling the

I. Decision and Findings of the Secretary of Commerce in the Consist~ncy Appeal of Michael P.

Galgano From and Objection by the New York ()epartment of State, October 29" 1990, at S.

Appellant's brief, at 5-6.

21 Appellant's brief, at 4.
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III

increased stormwater rulr1-off from the newly-created parking lot).
The Appellant's statemeJr1ts imply that mitigation in this context
may involve some replan't;ing of wetland vegetation on the unfilled
area. However, based on the EPA comments, it is clear that the
present lack of vegetat:ion on the site is a direct result of
Appellant's most recent clearing and unauthorized filling and
ditching activities related to the "Food Lion" project which is
the subj ect of this appl~al.

In addition, the Appellcint fails to provide any documentation in
support of the alleged (~onversations and agreements with the
Heritage Trust Fund. In its brief, the State argues that the any
such deal to "buy the public good" with the South Carolina
Heritage Trust Fund in exchange for the destruction of on-site
wetlands is "illusory" jLn that the State already controls the use
of the wetlands proper.22 Although the State is not entirely
clear on this point, thE~ Appellant's argument fails in any event
for lack of a showing that the Appellant has voluntarily and
successfully restored O1~ enhanced the wetlands to be transferred
to the Heritage Tr'llst Fund such as would be required under any
such mitigation sc:heme. Accordingly, the Appellant has failed to
show how such an e:){chan~re would serve to minimize or offset the
adverse affects of the proposed filling operation.23

The Appellant disc~:>unts the value of the on-site wetlands by
emphasizing the cu:Lrent absence of vegetation and accordingly
characterizing the area as "non-productive".24 However, the
site survey and nu]nerous: agency comments indicate that these
wetlands, although previously cleared of vegetation, would return
to substantially their original condition if only given a chance
to regenerate. Al!;o, whLile the Appellant refers to the location
of the site betwee]1 a ra.ilroad spur and u. s. Highway 701 in
arguing that the c\lmulat.ive impacts of the project will be
minimal, comments :Lndicate that the site remains hydrologically
connected by cul veJ-:ts .25

Based on the foregoing considerations, it may be concluded that
the effect of the proposed fill operation would be the permanent

u State's brief, at 9-10. Obviously, if wetlands are already protected by law and their uses

subject to the requirements of the State's Icoastal management program, a p,'ivate sale of wetlands, even if
for protective purposes, would not ~ ~ rl~sult in any new public benefit

2) There is no merit to Appellant's contention that a mere transfer of ownership of existing, non-

degraded wetlands would serve as the equivalent of restoration of the on-s'te wetlands that Appellant
himself has degraded.
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destruction of a wletlancl area that, despi tl~ past temporary
disturbance, remaiJr1s a c:oastal resource of substantial value both
separately and through j.ts physical connections with a larger
wetland system, of which it is an integral part.

B. ~ribution to the National Interest

The national interests t~O be considered under this element are
those recognized 0]': defined I;>y the objectives or purposes of the
CZMA.26

The Appellant contl~nds t.hat the filling of 2.5 acres would be
"effective development" of the coastal zone because it would
benefit the residents of a rural South Carolina community by
making available a needed and "additional" food store.27
However, as stated above, these assertions are not supported by
the record, and no public comments have been received relating to
the needs of the local p,opulation .

While "development of the coastal zone" is clearly in the
national interest as defined by the competing objectives and
purposes of the CZ~'iA, such development must be considered in the
context of the Con~Jressional findings regarding the "need for
resolution of serious conflicts among important and competing
uses and values in coastal and ocean waters" and the need to
address damage to "[s]pecial natural and scenic characteristics"
which are caused b~, "ill-planned development. ,,28

Given this context, the national interest relevant to coastal
"development" unde]:, the CZMA has its basis in concepts of
integrated plannin~J and resource management which are at the
heart of each state's Federally-approved coastal zone management
plan. Thus, it is in the national interest to "preserve, protect
[and] develop. ..1:he resources of the Nation's coastal zone"
through responsiblE~ planning which takes into account the long-

2. Decision and Findings of tlhe Secretary of Conrnerce in the Consistency Appeal of the Korea Drilling

Company from an Objection by the California Coastal Council, January 19, 1Y89 at 16.

Appellant's brief, at 5.

CZMA, Section 302(f) and (!~); 16 U.:).C. § 1451(f) and (9).
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term potential of limited coastal resources and serves the needs
of "this and succeeding generations."29

The site was used previously for commercial purposes in the form
of a mobil home dealership. This commercial use, by the previous
owner, was conducted in a manner that did not require destruction
of the site's wetland a1~eas.30 The Appellant refers to previous
commercial uses of the J.and in support of his argument that
"effective protection" would better be served by protecting some
other wetland site than by "attempting to rehabilitate this site
which has been subject t:o commercial development for ten years
and which is devoid of vegetation." In essence, the Appellant
appears to argue tJt1at the current lack of vegetation supports his
position that filling the wetlands to create a parking lot is the
best use for this j::oastall resource .

~,

However, the record doe~~ not support a f inding of any direct
relationship betwe4~n the! current lack of vegetation on the
wetlands portion o:E the site and the past commercial uses of the
site. To the contJrary, the evidence supports a finding that some
regeneration of weitland vegetation occurred during the previous
period of commercial use~.31 The Appellant places substantial
reliance on the re<:ent dlegradation of the wetlands to support
both his character:LzaticIn of minimal adverf;e affects, as well as
his characterization of the national interest in developing
(otherwise "unproductive:") land. This reliance is clearly
misplaced under thE~ circ:umstances presented by the record.
Indeed, any attemp1: to e:stimate the resource value of the on-site
wetlands for purpof;es of analysis must consider such value as if
these recent al ter(ltions had not occurred. 32

The Appellant addi1:ionally argues that the objectives and
purposes stated under Section JO2(b), 16 U.S.C. § 1451(b), would
be met by granting the permit. This section states that:

[t]he coastal zone is rich in a variety of natural,
commercial, recreational, ecological, industrial, and
esthetic resources of immediate and potential value to
the present and future well-being of the Nation.

~ CZMA, Section 303(1); 16 U.S.C. § 1452(1).

30 As mentioned ~, these previous commercial uses consisted of initial site work for an

automobile dealership, and use by a mobile home sales company. ill Site H story attached to Appellant's

application under section 404 of the Clean "'ater Act.

~ Site History, Exhibit "A" to State's brief.

32 Taylor, "Wetland Delineation and Characterization Report for the Davis Heniford Property," at 1,

Exhibit "D" to State's brief.
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Again, the Appellant na]:-rowly focuses on certain words in this
passage in an effort to derive a meaning that is inconsistent
with the objectives and purposes conveyed by this language when
taken in the context of the resource management orientation of
the CZMA. The CZMA recognizes that coastal areas contain certain
"commercial" and "indus1:rial" resources which are of "immediate
and potential value to 1:he present and future well-being of the
Nation. ,,33 However, the Appellant's generic characterization of
the site as a "com'mercicll" or "industrial" resource does not
automatically rend,er his; project one that is in the national
interest. Such a ,charac:terization ignores the express policy of
the CZMA to give p:riorit:y to "coastal dependent uses" of the
coastal zone. 34

The CZMA's prefereJr1ce for coastal-dependent land uses within the
coastal zone is re:flected in the policy of the SCCC which
prohibits the filling of' freshwater wetlands for t>urt>oses of
t>arking "unless, [",inter ~], the facility is directly
associated with a 1Nater-.dependent activity."35 The Appellant
has not contended 1that t~he Food Lion constitutes a water-
dependent activity.

Coastal land areas const:itute rich commercl.al and industrial
resources precisel~{ beca,use they are located in proximi ty to
other resources su(~h as offshore mineral d(~posits, shellfish beds
and fisheries, attJ:-activ'e shorelines and international
transportation rou1:es th,at are unique to the nation's coastal
regions. The increasing' demand for such limited resources
prompted Congress 1:0 seek a legislative means to ensure the sound
management of the <::oastal zones. Congress recognized in section
302(g) the need to give "high priority to natural systems in the
coastal zone."36

Therefore, although the construction of a J'ood Lion shopping
center and parking lot may be properly characterized as use of
land (or wetlands) as a commercial resource, it is quite
inaccurate to infer from such a generic characterization of the
land's resource pot:ential that such use, in this case, furthers
the objectives and purposes of the CZMA. I therefore find that
the contribution o1: such use to the national interest in coastal
development is minjLmal.

33 Appellant's brief, at 5.

~ CZMA, Section 303(2)(D); 16 U.S.C. § 1452(2)(D).

lli Snyder letter of August 21, 1990, attached to State's brief as exhibit "E".

36 CZMA Section 302(9); 16 U.'S.C. § 14'51(9).
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~r1cingc.

.:;,;

Section 302 (c) exp:ressee: Congress' objective to balance and
better manage the "increasing and competing demands upon the
lands and waters o:E our coastal zone occasioned by population
growth and economic:: devE!lopment!l which have resulted in the !lloss
of living marine resourc:es, wildlife, nutrient-rich areas,
permanent and adveJrse cblanges to ecological systems, decreasing
open space for pub:lic us:e, and shoreline erosion. !I Thus, in
determining the ob:jectiv'es and purposes of the CZMA relating to
uses of the coasta:l zone:, considerable weight should be given to
any adverse impactl~ of s,uch development on natural systems such
as the wetlands in question.

In this case, I ha'/e held that the project would result in the
destruction of a coastal wetland resource resulting in
substantial adverse impacts on important resource values. I have
also determined thclt the project to develop a shopping center and
parking lot on the wetland area would contribute minimally to the
national interest :Ln developing the resource potential of the
coastal zone. I therefore conclude that the proposed project
would provide a minimal contribution to the national interest and
that such contribu1:ion is insufficient to outweigh the certainty
that this project ~iould cause substantial adverse effects on the
natural resources of the coastal zone.

VI. Element Three -.QQ!11pliance with the Cl.ean Air and Clean

l'l.g..:t e r A c t

The third element of Ground I requires that, in order to override
the State's determjLnation of inconsistency, the Secretary must
find that "[t]he a(~tivity will not violate any requirements of
the Clean Air Act, as amended, or the Federal Water Pollution
Control Act (Clean Water Act), as amended." 15 C.F.R.
§ 930.121(c). The requirements of the Clean Air Act and the
Clean Water Act arE~ incorporated in all State coastal programs
approved under the CZMA.37 It is unlikely that the proposed
project would invoJ.ve any violation of the Clean Air Act.
However, certain provisions of the Clean Water Act are clearly
applicable.

The EPA commented on the requirements of the Clean Water Act as
...they relate to the Appellant's proposed proJect. In ~ts

comments, the EPA E;tated that:

[w]here a proposed project would involve the discharge
of dredged or fill material into waters of the united
States, the proposal is reviewed by the U.S. Army Corps
of Engineers tmder the Clean Water Act Section 404(b) (1)

CZMA § 307(1).
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Guidelines. In order to comply with the Guidelines, a
proposed discharge must represent the least environmentally
damaging practicab:Le alternative. Given that alternative
means of achieving the basic purpose of this project have
been identified wh:Lch do not involve impacts to wetlands, we
do not believe it jLs likely that the proposed discharge
complies with the (;uidelines.38

While asserting that thE~ proposed project would not violate the
requirements of th,e ClecLn Air or Clean Water Acts, the Appellant
fails to address title concerns raised by EPA under the Section 404
(b) (1) Guidelines. MOrE~OVer, the Army Corps of Engineers, the
agency charged witJtl the implementation of the 404 Guidelines,
concluded on the b.asis of the available information that the
decision of the Coiastal Council should be upheld in this case. 39
In light of commen'ts by EPA and the Corps of Engineers, there is
reason to doubt whlather the project, as currently proposed, would
be in compliance with the requirements of the Clean Water Act.

However, because the Appellant has filed an application for a
permit under section 404, of the Clean Water Act, I will assume,
for purposes of th:is elE~ment, that the proposed project is
conditioned on the Appellant's obtaining a valid permit under
section 404. Because thle Appellant cannot conduct his proposed
activity without f:irst obtaining a section 404 permit, and even
then only in confoJ~mity with any terms and conditions that it may
contain, I find that the~ Appellant's propof)ed project will not
violate the requirements: of the Clean Wate}:, Act .

VII. Element Four -~~ Availabilitv of a Reasonable Alternative

Even if the Appellant ha,d succeeded in demonstrating that each of
the preceding three ele1Tlents for Secretarial review had been met,
a decision to over]:-ide the State would require an affirmative
finding under Sect:Lon 930.121 (d) that:

[t]here is no reaso,nable alternative available (e.g.,
location desi~Jn, etc.) which would permit the activity
to be conducted in a manner consistent: wi th the
management program.4o

In its letter to the Appellant denying the consistency
certification, the Management Committee of the SCCC concluded
that an alternative to the project would bE~ to use the available
uplands on site. ~rhis conclusion is reiterated in the agency

EPA comments contained in Sanderson letter of January 15, 1991.

Comments by the Army Corps of Engineers, Edelman letter of December 17, 1990, at 1.

40 15 C.F.R. § 930.121(d).
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comments,41 and further ,elaborated in the State's brief. 42
Specifically, the ManagE~ment Committee reviewed the project
design to determine, in accordance with the express policies of
the Coastal Zone PrograIn,43 whether "no feasible alternatives
exist." According to the State:

The Council determ:Lned that a commercial project could
be built at the si1:e without impactin'":J the wetlands.
This decision was based upon the best available
information and considering the factors of
environmental, economic, social, legal and
technological suitability of the proposed activity and
the alternatrves. Thus, using the available uplands on
the site is a (sic] alternative to destroying 2.5 acres
of we'tlands. 44

In arguing that no reasonable alternative exists, the Appellant
refers to the requirements of "local zonin<J" and "commercial
planning" in an effort t:o controvert the conclusions of the
Management Commi ttlee .F[owever, as the above-quoted passage
indicates, the Co111Jmittee! considered the "1.!~ and technoloaical
suitability of the proposed activity and the alternatives" in
arriving at its co][1clusj.on. For purposes of this review, it is
clear that the Applellant: has failed to provide any basis that
would support a fi][1ding contrary to the St(ite's determination
under its own coastal mamagement and planning laws that an
alternative is ava.ilable! that is both legally and technologically
feasible, and that wouldl accomplish the purposes of the proposed
project.

I find, therefore, that the Appellant has failed to controvert
the State's determ:ination of the existence of a reasonable
alternative to the proposed activity. It is unnecessary for the
State to provide s];>ecific alternative designs or uses for the
upland portion of it:he site. It is clear that such alternatives
may include a less ambit,ious project, or a version of the project
that more effectively ut,ilizes the upland portion of the site so
as to avoid impact!; on t,he wetlands, or onE~ that uses the upland
portion in combina1:ion \oj'ith adjoining or nearby sites. Based on
the administrative recor'd, I am unable to conclude that no

.I ~ Comments of u.s. Fish and Wildlife Service, Banks letter of May 7, 1990, at 2; ~ ~ EPA

conments, Sanderson letter of January 15, 1991, at 3.

State's brief, at 5-6.

.3 Chapter III, Policy Section 11. E. (1)(a» of the SCCMP provides that: "The filling or other

permanent alteration of productive salt, brackish or freshwater wetlands will be prohibited for purposes
of parking unless no feasible alternatives exist, the facility is directly associated with a water-

dlependent activity, any substantial environmental impacts can be minimized, and an overriding public
interest can be demorlstrated." (p. 111-27»

19.
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reasonable alterna.tives exist such as would justify overriding
the State's consis.tency determination.

VIII. ~isdictiO]~ld Consti tutional I:~

The Appellant addi1t:iona].ly argues that the Corps of Engineers
lacks jurisdiction over the site because the property is not
adjacent to any body of water and the permit application should
not have been acce]?ted. Finally, the Appellant contends that
failure to grant the pe:r'mit amounts to denial of economic use of
the applicant's property' and thus constitutes a taking of private
property for public:: use requiring just compensation.45 The
State asserts that neitb.er of these issues are properly
considered within 1:he sc:ope of Secretarial consistency review
under Section 307 of the: CZMA .

The position of thE~ State is the correct one. These issues are
beyond the scope oj: consistency review under the CZMA.46
Specifically, such jurisdictional and constitutional issues are
irrelevant to the f;tatutorily limited purposes of this review,
i.e., to determine whether the Appellant's project is consistent
with the objectivef; of the CZMA. Such concerns are properly
addressed in other fora.

VIII. ~lusion

In order for me to find that the proposed project is consistent
with the objectives; of the CZMA, the Appellant must satisfy all
four elements of 1~) C.F.R. § 930.121. The project's failure to
satisfy all four eJLements precludes me from making that finding.
Based on the foregoing analysis, I having found that Appellant
has satisfied elemE~nts one and three, but has failed to satisfy
elements two or four of the regulation. Consequently, I will not
override the Statefs objection to the Appellant's consistency
certification.

.5 The Appellant further argues that EKecutive Order 12630 requires a "Takings Irr.,act Assessment"

(TIA) to be completed and that such an asse:;sment would point out such ecorlomic and environmental benefits
to the State as would favor of a finding of consistency with the Coastal Z,)ne Management Program.

AIPpellant is correct that a TIA mui;t be dom~ and the Secretary has cOlrpl ieol with Executive Order 12630.

However, the TIA is prepared solel1' to inform the Secretary whether denial of the appeal may involve a
t.aking. Under the applicable law and regulations, the substance of the pr~sent appeal is limited to the
i:ssue of whether Appellant's projec:t is con:;istent with the objectives of 1;he Coastal Zone Management Act.

Tlhus, substantive consideration of the takings issue is beyond the scope ot' this appeal.

4. ill Decision and Findings in the Colnsistency Appeal of Michael P. Galgano from the Objection by

the New York. Departmel"t of State, 11. 16 (OClt. 29, 1990).
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