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Dewey & LeBoeuf LLP
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General Counsel
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99 Washington Avenue
Albany, New York 12231

Re: Consistency Appeal of Broadwater Energy LLC and Broadwater Pipeline LLC

Dear Mr. Alessi and Ms. Watson:

This letter is in reference to Appellants Broadwater Energy LLC’s and Broadwater Pipeline
LLC’s (collectively, “Broadwater”) Second and Third Motions to Supplement the Decision
Record.

This agency granted earlier requests to supplement the decision record by both Broadwater and
the New York Department of State (“New York™) on August 5, 2008. On September 4,
Broadwater filed a second motion seeking to further supplement the decision record with
additional documentation, followed by a third motion on September 8, 2008. Through these
motions, Broadwater seeks to include thirteen documents in the decision record, in addition to
the five documents previously included as a result of the August 5 order. New York submitted
its response, in which it objected to the inclusion of ten of these documents, on September 15.
Broadwater filed its reply to New York’s objections on September 22, 2008.

Broadwater requests inclusion of the following documents:

1. U.S. Coast Guard and U.S. Maritime Administration, Final Environmental Impact
Statement for the Gulf Landing LL.C Deepwater Port License Application,
Appendix G: Ichthyoplankton Assessment Model Methodology and Results
(Docket No. USCG-2004-16860).

2. October 27, 2005 Biological Fact Sheet — Cooling Water Intake Structure for the
Northport Power Station.

3. January 4, 2006 Final State Pollutant Discharge Elimination System (“SPDES”)
Permit, Responsiveness Summary and Cover Letter for the KeySpan Generation —
Northport Power Station; Northport, Suffolk County.

4. Figure 1 — Map of Atlantic Ocean South of Long Island pomicsag,
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5. U.S. Army Corps of Engineers Coastal Engineering Manual, Chapter 2: Site
- Characterization — Part V (EM 1110-2-1100), June 1, 2006.

6. Environmental Report in Support of the Safe Harbor Energy Project Deepwater
Port License Application, May 2007, Topic Report Nine — Alternatives.

7. Det Norkse Veritas, “Sloshing Analysis of LNG Membrane Tanks,” June 2006.

Article Entitled “ExxonMobile Shifts Import Focus to U.S. Northeast.”

9. Buchner, B., P. Dierx and O. Wals, The Behavior of Tugs in Waves Assisting
LNG Carriers During Berthing Along Offshore LNG Terminals, Proceedings of
OMAE 2005, 24™ International Conference on Offshore Mechamcs and Arctic
Engineering, Halkidiki, Greece, June 2005.

10.  “Operational Guidelines,” Draft Report, June 12, 2007.

11.  Excelerate Northeast Gateway Energy Bridge FEIS/FEIR. :

12.  Excelerate Energy Presentation, “LNG Ship-to-Ship Transfer, LNG Transhlppmg

_ Conference, Houston, Texas, January 25, 2007.

13. Federal Energy Regulatory Commission’s (“FERC”) Order Denylng Rehearing,
124 FERC § 61,225 (2008).
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New York objects to the inclusion of documents 1, 2, 3,6, 7, 9, 10, 11, 12, and 13, but does not
object to the inclusion of documents 4, 5, and 8. _

Under the Coastal Zone Management Act (“CZMA”), the consolidated record prepared by the
lead federal permlttlng agency is the initial record used by the Secretary of Commerce for
consistency appeals The Secretary may accept supplemental information into the decision
record that clarifies information contained in the consolidated record.? The Secretary enjoys
wide latitude in determining the content of the decision record in a consistency appeal.

In this instance, including the documents submitted by Broadwater in the decision record is
appropriate because the documents clarify information already contained in the consolidated
record of this appeal. More specifically, the documents proffered by Broadwater provide
clarifying information related to potential coastal effects (specifically, ichthyoplankton

- entrainment impacts) and factors relevant to analysis of the alternatives identified in New York’s
consistency decision (for example, wave conditions, sloshing, and tugboat operability).
Broadwater also seeks to include an order issued by the Federal Energy Regulatory Commission
(“FERC”), which clarifies matters set forth in a prior order issued by FERC in this matter.

New York’s objections to including these documents in the decision record are unpersuasive.
First, New York contends that documents 1, 2, 3, 6, 11, and 12 are not relevant because they
pertain to other liquefied natural gas projects or power-generating entities.* However, as
Broadwater points out in its reply, New York actually raised the issues discussed in these .
documents in either its consistency decision or its principal brief in this appeal.” The documents

116 U.S.C. § 1466.

215 CE.R. §930.130(a)(2)(ii)(B).

> 15 C.F.R. § 930.127(e)(1).

* New York’s Opposition to Broadwater’s Second and Third Motions to Supplement the Decision Record (“Opp.
Mot.”) at 4-5, 10.

> Broadwater’s Reply to New York’s Oppos1t10n (“Reply”) at 6, 8-9, 13-14.



also pertain to matters addressed by documents included in the current consolidated record.
Second, New York also argues that documents 7, 9, and 10 concern issues that were not
addressed in the decision record.® Broadwater has explained adequately how the topics covered
in each of these documents clarify information already present in the decision record in this
case.” Finally, New York objects to inclusion of the FERC order on the grounds that it is
“ponfinal” because New York plans to submit a motion for rehearing.® The procedural posture
of FERC’s order does not bear on whether it clarifies information in the decision record pursuant
to 15 C.F.R. § 930.130(a)(2)(i1)(B). Regardless of whether New York anticipates further
submissions to FERC, the order clarifies an earlier order issued FERC that is already included in
the decision record. Therefore, the supplementary documents proffered by Broadwater satisfy
the standard for inclusion in the decision record.

Accordingly, Broadwater’s motions to supplement the decision record are granted. The
documents discussed above are hereby incorporated into the decision record for this consistency
appeal.

Questions should be directed to Jamon Bollock, NOAA Office of General Counsel for Ocean
Services (“GCOS”), at (301) 713-7392 or by e-mail at j amon.bollock@noaa.gov.

Smcerely,

JWC’W

Jane C. Luxton
General Counsel

cc: Jeffrey Kuhn, Dewey & LeBoeuf LLP
James Thompson, Dewey & LeBoeuf LLP
Lorraine Cortes-Vazquez, Secretary of State, State of New York

% Opp. Mot. at 7, 9.
” Reply at 10-13.
® Opp. Mot. at 11.



