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ADVANCED NOTICE OF PROPOSED RULEMAKINC; ON PROCEDURAL
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Mr. Kaiser:

Thank you for the opportunity to review and comment on the
above-referenced notice by the National Oceanic and Atmospheric
Admin,istration's Office of Ocean and Coastal Resource
Manag~ment.

The enclosed comments are provided for your consideration. The
comments reflect not only the views of the Department of the
Navy, but the Defense Department as we are their Executive Agent
for matters that have potential to affect military maritime
activities.

If you have any questions regarding these comments, please
contact Mr. Thomas Egeland on my staff at 1:703) 588-6671, or
Ms. Marthea Rountree in the office of the Chief of Naval
Operations Environmental Readiness Division (N45) at 703-604-
1233.

Sincerely,

}4 1 J.A-

H. T. Johnson
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DEPARTMENT OF THE NAVY COMMENTS ON
ADVANCED NOTICE OF PROPOSED F~ULEMAKING

ON PROCEDt~ CHANGES TO THE FEDERAL CONSISTENCY

PROCESS (2 JULY 20021

ISSUE 1: Whether the National Oceanic: and Atmospheric
Administration NOAA) needs to further describe the scope and
nature of information necessary for a State Coastal Management
Program (CMP) and the Secretary to comlplet~ their Coastal Zone
Management Act (CZMA) reviews and the best way of informing
Federal agencies a:[ld the industry of the iJlformation
requirements.

A. Scope and Naturle of Information

Coast 1 consistency determinations should be made by a Federal
agenc as early as feasible in the planning stage of a proposal.
As a esult, any issues identified by a State in its response to
the c nsistency determination can be addressed in the final
Natio al Environmental Policy Act (NEPA) document and the
Feder 1 agency can then make its decision. More and more
frequently, States are demanding design-level information
(deSi f n drawings) on a proposal, but delaying the issuance of
the c nsistency concurrence until the NEPA process is completed.
While the basis for delay has been expressed as a need for
addi t tonal information, the required " addi t:ional information"

has m inly taken the form of a State demand for the Federal
agenc 's final NEPA document. If that final document contains no
further analysis of coastal effects, the information in it is
irrelevant to the State's concurrence or objection to the
consi$tency determination. Furthermore, by withholding a State
response to the consistency determination until a final NEPA
docum nt is published, the State denies the Federal agency any
benef t the agency might get from the State's comments on the
consi tency determination. We recommend that States not be
allow d to delay their responses to consist~ency determinations
under the ruse of the need for additional information. States
ShOU1¥ be held to the timelines established in 15 C.F.R. Part
930. f ro accomplish this, NOAA should clarify the purpose of

consi tency analysis, and the importance of a timely State

respo se, so that Federal agencies can address that response in
any f nal NEPA documentation.



B. Delays of Federal Agency Activitiels Resulting from Untimely
State Information :Requests

Under! the current rules, a reviewing State agency may
effectively extend the required 60-day consistency determination
review period (thereby delaying Federal agency activities)
merel ~ by requesting additional information from the submitting
Feder 1 agency. The State agency is under no obligation to make
its i formation request(s) in a timely manner. As a result, the
rules! as written, leave the Federal agency with considerable
uncertainty in project or operational planning. We recommend
that NOAA revise-its rules or provide guidance as itemized
below,:

1. provide a detailed description of the type and amount of
documentation/information needed to " suffi(:;iently" support a

Feder~l agency's consistency determination (~ Comment I.A
above~.

2. Establish a definite time period for State notification of a

Feder~l agency's supporting information deficiency (e.g., l4
calen~ar days).

3. Require that State reviewing agencies provide written
notification to submitting Federal agencies of receipt of that
agency's consistency determination, the acceptance of any
suppo~ting information, and the review period start date.

4. Clarify that in the event a Federal agency believes it has

provided sufficient information to support a consistency
determination, it may proceed with an action over a State
agency's assertion that additional supporting information is
needed, just as a Federal agency may proceed over a State's
objection to its consistency determination (See 15 C.F.R. Part930.4~(d)) -

c. In£ormation Sec::uri ty

Many ~tate CMPs operate under a "network" organization requiring
the ipvolvement of many regulatory agencies and also must meet

Statelpublic notice/participation requirements in reviewing
.actio~s. The Coastal Zone Management Act requ1res an

opportunity for public participation before a State provides
concutrence or objection to a proposed certification by a
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Federal license or permit applicant that the proposed activity
complies with the enforceable policies of the State's approved
program and that the activity will be conducted in a manner
consistent with the program (16 U.S.C. § l456(c) (3) (A)) .I
Howev~r, public participation is not required for State action
on Fe~eral consistency determinations (~ 16 U.S.C. §
1456( ) (1) and (2)) .There are times when, from the perspective
of th Federal agency submitting information to a State agency,
maint ining information security, especially handling of
sensi ive infrastructure and operational information (e.g.,
anti- errorist/force protection related projects), is a critical
conce n. Consequently, NOAA should revise its rules or provide
guida ce that clarifies that Federal agenc~es, not State
reviewing agencies, should make final determinations concerning
the release of sensitive infrastructure or operational
infOr [ation that is submitted in support of a consistency
deter ination under 16 U.S.C. § 1456(c) (1) or (2) .We recommend
a reg latory amendment to 15 C.F.R. Part 930.39(a) to read as
follo s:

~n the case of a Federal agency consi~~tency determination
pnder 16 U.S.C. § 1456(c) (1) or (2), a Federal agency may
~dentify to the State agency any sensitive infrastructure,
i perational, or other information that should not be made ublic. In making its informational security

etermination, the Federal agency shall balance the

enefits of release to reviewing State agencies and the
~eneral public against the potential risks to national
~ecurity, sensitive infrastructure, and other legitimate
federal interests. If the Federal agency determines that
~elevant information is not releasable to the public, then
the Federal agency shall, in its consistency determination,
~rovide the'State agency with written notification of its
~etermination. Federal agencies and State agencies should
~utually agree on how best to coordinate the requirementsI
~f Federal agency informational security and compliance
with the Act.

ISSUE 2: Whether ci regulatory provision f(')r a "general negative
determination, " similar to the existing re~;fUlation for "general

consistency determinations," (15 C.F.R. Pal~t 930.36(c» , from
repetitive Federal agency activities that a Federal agency

determines will not have reasonably foreseE:~able coastal effects

3



individually or cUJInulatively, would improve the efficiency of
the Federal consistency process.

We en~orse any effort to identify and exclude environmentally

non-a~verse Federal agency activities from Federal consistency
review. A two-tiered approach is suggested. First, we
reco end that the Federal consistency regulations be amended to

grant "Negative Determination" status to any Federal agency
activ'ty meeting the definition of a categorical exclusion under
its o n agency's NEPA regulations. Second, we recommend that
NOAA 'mplement the proposed "General Negat.ive Determination"
proce s, but reserve it only for those Federal agency activities
that re not covered by a NEPA Categorical Exclusion but still
may b determined by the Federal agency to be repetitive and not
reaso ably likely to have either individual or cumulative
coast 1 effects.

This ~pproach would not only avoid wasteful duplicative Federal
agenc public notice rulemaking requirements, it would also be
consi tent with the treatment of actions i(jentified as
categ rically excluded from NEPA on the basis of effects (i.e.,
categ rical exclusions are a category of a(::tions that do not
have significant effect on the human environment individually
or c~ulatively) .Moreover, this approach would dovetail with
exist~ng regulatory options available to Federal and State
agenc~es to work together to negotiate activity-specific de
minim~s, environmentally beneficial, and/or general consistency
deter t inations for those activities reasonably likely to have
coast 1 effects but should other wise be exempted from further
Feder 1 consistency review (~, 15 C.F.R. Part 930.33(3)-(5)) .

ISSUE 3: Whether ~JUidance or regula tory al:tion is needed to
assist Federal agencies and State CMP's in dete~ining when
activities underta1cen far offshore from State waters have
reasonably foresee.ible coastal effects and whether the "listing"
and "geographic lo(:ation" descriptions in 15 C.F.R. Part 930.53
should be modified to provide additional clarity and
predictability to the applicability of State CZMA Federal
consistency review for activities located far offshore.

Any N f AA regulations or implementation guidance addressing Outer

Conti ental Shelf-related concerns under Subpart D (Federal

Licen e or Permit) requirements would likely have a direct

impac on Department of Defense Federal consistency requirements
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under Subpart c. Of particular concern is that any expanded
NOAA uidance would haye the potential to affect military
oper ions, such as routine ship movements, exercises, etc.
Thes activities mainly occur, and will continue to occur far
offs re, with no measurable effects within the territorial
seas. As a result, we strongly object to the development of
guid ce or regulations that would extend State revrew to any
Fede 1 maritime activities that occur well beyond a State's
lawf jurisdiction.
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